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Chicago  City  Railway  Company  _8o_413 

V. 

Martin  Mogk,  Jr.,  by  Next  Friend. 

Master  and  Servant — Responsibility  of  Master  for  Acts  of  Servant — 
Street  Railways, 

To  render  a  master  responsible  for  the  act  of  his  servant,  the  act  must 
have  been  committed  bona  Jide  by  his  servant  as  such  and  in  the  line  of 
his  employments 

[Opinion  filed  February  9,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
R.  W.  Clifford,  Judge,  presiding. 

Messrs.  W.  J.  IIynes,  C.  M.  Hardy  and  H.  H.  Martin, 
for  appellant. 

Messrs.  W.  E.  Hughes  and  George  F.  Sugg,  for  appellee. 

Gary,  J.  This  is  action  on  the  case  by  the  appellee 
against  the  appellant  for  negligence.  He  was  six  years  old 
at  the  time  of  the  injury.  To  do  full  justice  to  his  counsel 
this  statement  of  facts  is  taken  from  the  brief  of  appellee : 

Toi.  XL1V2  (l'^) 
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"The  plaintiff,  appellee  here,  mn  along  in  the  street 
between  the  two  tracks  and  on  the  north  side  of  the  car. 
He  must  have  run  faster  than  the  car  was  traveling,  for  be- 
fore it  had  gone  a  distance  of  *two  hundred  feet,  he  was 
opix)site  and  near  to  the  forward  or  eastern  jJatform,  on 
which  the  driver  was  sitting  or  standing.  As  the  boy 
approached  tlie  forward  steps  and  platform  of  the  north  side 
of  the  car  he  raised  his  hand  in  the  air  and  shook  it  ])lavf  ull  v 
toward  the  driver,  or  at  the  driver,  if  you  please.  The 
driver  struck  at  the  boy  with  the  lines  with  which  he  was 
driving  the  team  attached  to  the  car,  and  the  lines  either 
wound  or  partly  wound  around  his  arm,  or  else  the  force  of 
the  contact  between  tlie  lines  and  the  boy's  ann  was  suffi- 
cient  to  cause  him  to  stagger  and  fall  close  to  the  car.  llis 
leg  projected  over  the  rail  and  the  rear  wheels  of  the  car 
passed  over  the  leg,  crushing  it  so  tliat  amputation  had  to 
be  performed  at  the  knee,  and  the  proof  sliows  further  that 
the  result  of  the  injury  and  amputation  has  been  such  that 
another  amputation  will  necessarily  have  to  be  jx^rformed. 
This  act  of  tlie  driver  in  striking  or  slapping  with  tlie  lines 
was  found  by  the  jury  under  an  instruction  not  to  have  been 
done  by  the  driver  because  he  had  any  personal  ill-feeling 
against  the  child.  Hence  the  jury  must  have  found  from 
the  evidence  that  it  Avas  done  carelessly  but  not  maliciously 
witli  intent  to  hurt  the  boy." 

Their  argument  is  an  amplification  of  the  idea  embraced 
in  the  following  extract  from  their  brief : 

"  Does  the  common  law  of  Illinois  hold  that  a  servant 
doing  the  master's  work  at  one  instant  may  be  guilty  of  an 
act  of  omission  or  commission  whicli  will  render  the  master 
liable,  and  hold  also  at  the  very  instant,  Avithout  changing 
his  occupation  or  his  position  or  anything  else  ])crtaining  to 
him,  except  the  simple  raising  of  his  hand,  he  may  inflict  a 
deadly  injury  u])on  a  tliiixl  person  for  which  the  master  is 
not  liable  i "  We  think  it  does  so  hold.  The  proximity  of 
the  appellee  to  the  car,  at  the  time  of  the  injury,  misleads 
the  judgment  in  forming  an  opinion  on  the  question. 
Remove  the  boy  a  dozen  yards ;  change  the  lines  to  fruit 
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tossed  to  him  by  the  driver,  the  axjt  proinpted  by  aflfection, 
or  by  playful  affected  resentment  for  some  gesture  or  lan- 
guage of  the  boy,  and  the  answer  would  be  easy  and  ready. 
Arasmith  v.  Temple,  11  111.  App.  39,  cited  by  appellee,  holds, 
with  such  a  collection  of  authorities  bv  Jude^e  Pleasants  as 

•/  CD 

makes  it  unnecessary  for  us  to  go  beyond  them,  that  "  a 
master  is  liable  for  trespass  committed  by  his  servant,  bona 
fide  as  such,  and  in  the  line  of  his  employment ; "  "  but  all 
these  three  conditions  are  necessarv  to  make  him  liable." 
But  one  of  these  conditions  is  present  herp ;  that  is  that 
the  driver  was  the  servant  of  the  appellant. 

The  motion  for  a  new  trial  should  have  been  sustained. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded^ 


44  19 

44  470 

ns  19. 
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Kaufman  Eichengreex  , 

Charles  Appel.  IJ?_4« 

IxL-adlord  and  Tenant— Tenant  by  Sufferance—Expulsion  of. 

In  the  case  presented,  this  court  holds,  the  defendant,  havhig  hh-ed  the 
plaintiff,  .and  as  part  of  his  wages  agi-eed  to  furnish  him  rooms  to  live  in, 
the  employment  and  rental  being  for  no  specific  time,  that  after  appellee 
quit  appellant's  employ  he  was  merely  a  tenant  by  sufferance,  and  might 
be  put  out  on  reasonable  notice,  no  unnecessary  severity  being  used. 

[Opinion  filed  February  9,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Beentano,  Judge,  presiding. 

Appellant,  being  a'  wholesale  dealer  in  milk,  employed 
appellee  for  $10  per  week,  and,  appellee  says,  "  told  him  that 
he  could  have  rent  down  stairs,  live  in  his  home,  and  that  . 
the  appellant  would  take  one  dollar  off  each  week  for  the 
rent."  Accordingly  appellee  and  his  wife  moved  into  the 
rooms.     Appellee  says  that  he  worked  five  months,  appellee 
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deducting  four  dollars  a  month  for  rent,  and  left  May  27, 
1890;  that  afterward  he  found  a  note  on  his  table  that  if  he 
did  not  move  out  on  the  morrow  he,  appellant,  would  throw 
his  things  out.  Appellant,  after  appellee  left  his  service, 
hired  another  man,  and  wishing  to  have  him  occupy  the 
premises  put  appellee's  things  out.  Appellant  testified  that 
before  putting  the  things  out  he  told  appellee  that  he  had 
hired  another  man  and  that  he,  appellee,  must  get  out; 
that  on  Saturday  the  other  man's  things  came,  and  appellee 
helped  put  a  portion  of  the  new  man's  things  in,  saying 
that  he  would  go  out  on  Monday.  On  Monday  apj^ellee 
refused  to  go  out  and  appellant  put  appellee's  household 
goods  out,  taking  them  to  a  warehouse. 

Being  so  dispossessed,  appellee  brought  an  action  for  the 
dispossession  and  for  injury  to  his  goods.  There  was  a  ver- 
dict and  judgment  against  appellant,  from  which  he  brings 
tlus  appeal. 

Messrs.  Jones  &  Llstc,  for  appellant. 

Mr.  ITenry  C.  Ecston,  for  appellee. 

Waterman,  P.  J.  Taking  appellee's  statement  as  to  the 
circumstances  and  arrangement  under  which  he  occupied 
rooms  in  appellant's  house  as  true,  it  is  apparent  that  if  his 
occupancy  can  be  denominated  a  tenancy,  it  was  a  tenancy 
that  terminated  with  his  service .  lie  was  not  hired  for  anv 
special  period,  nor  w^as  there  any  agreement  that  he  was  to 
be  permitted  to  occupy  the  rooms  for  any  definite  time. 
When  of  his  own  accord  he  left  the  service  of  ap])ellant, 
his  right  to  longer  remain  in  the  rooms  was  at  an  end; 
thenceforth  he  was  there  by  the  mere  sufferance  of  appel- 
lant. Proceeding  with  reasonable  notice,  in  a  reasonable 
manner  and  with  no  unnecessary  rigor,  as  appellant  did, 
appellee  has  no  cause  of  action  because  appellant  merely 
took  wiiat  belonged  to  him,  and  w^hich  api)ellee  held  with- 
out right.  Fort  Dearborn  Lodge  v.  Klein,  115  III.  177; 
Leo  V.  Mound  Station,  118  111.  304;  Gage  v.  Hampton,  127 
111.   87;  Harding  v.  Sandy,  43    111.  App.  442;  Brooke   v. 
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0'Bo3de,  27  111.  App.  384;  City,  of  Bloomington  v.  Broph y, 
32  111.  App.  400;  Souter  et  ux.  v.  Codman  et  al.,  14  R.  I. 
110;  Low  V.  Elwell  and  wife,  121  Mass.  309;  Iloflfmau  v. 
Harrington,  22  Mich.  52. 

Mrs.  Appel,  the  wife  of  appellee,  was,  against  the  objection 
of  appellant,  permitted  to  testify  at  the  trial.  Appellee  con- 
tends that  she  was  at  the  hearing  a  party  plaintiff,  and  we 
are  inclined  to  think  this  was  the  case. 

The  suit  was  begun  by  Charles  Appel  and  a  declaration 
was  filed  by  him ;  afterward,  by  leave  of  court,  Mary  Appel 
was  made  a  "  co-plaintiff,"  and  all  papers  were  amended  to 
correspond  to  such  new  condition.  An  amended  declaration 
by  Charles  and  Mary  Appel  was  then  filed ;  thereafter,  on 
motion  of  plaintiff's  attorney,  leave  was  given  the  plaintiff 
to  amend  the  declaration,  and  a  declaration  by  Charles  Appel 
only  was  then  filed.  This  left  Charles  and  Mary  Appel 
plaintiffs,  with  a  declaration  containing  several  counts  by 
them  jointly,  and  one  by  Charles  alone.  Upon  such  mis- 
joinder the  case  went  to  trial.  Being  a  party  plaintiff,  Mary 
Apjxjl  was  a  competent  witness;  but  there  was  no  evidence 
of  any  trespass  upon  or  interference  with  any  property,  real 
of  pereonal,  belonging  to  her.  She  testifies  that  she  was 
shoved  out,  but  made  no  claim  that  she  was  injured ;  her 
action  for  the  trespass,  if  any,  to  her  person,  must  be  several. 
There  was  no  e\ddence  to  sustain  a  verdict  and  judgment  in 
favor  of  these  joint  plaintiffs. 

The  fourth  instruction  for  the  plaintiffs,  that "  the  gist  of 
the  action  is  the  unlawful  taking  and  carrying  away  of  the 
personal  property  of  the  plaintiffs,"  was  unwarranted  be- 
cause there  was  no  evidence  that  any  personal  property  of 
the  plaintiffs  was  taken  or  carried  away. 

The  other  instructions,  proceeding  upon  the  theory  that 
the  relation  of  landlord  and  tenant  existed  and  tliat  ap- 
pellant had  no  right  to  take  possession  of  premises  of  which 
he  was  the  owner  and  entitled  to  possession,  and  to  which 
the  plaintiffs  had  no  right,  ought  not  to  have  been  given. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 

Heversed  and  remanded. 
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^^-^  Joseph  Wineman  and  Leopold  Wineman 


V. 

Belinda  Hughson. 

Covenant  J  Action  of— Pleading — Assignment  of  Rent — Parol  Altera- 
tion of  Lease  pander  Seal — Assumpsit — Landlord  and  Tenant, 

1.  A  lessor  may  assign  the  rent  to  become  due  upon  a  lease  without 
a&signing  tKe  reversion. 

2.  The  assignee  of  rent  to  become  due  may  maintain  an  action  there- 
for in  his  own  name. 

8.  Where  rent  has  been  legally  assigned,  the  assignee  may  recover  it 
without  notice  of  the  assijipiment  to  the  lessee,  unless  the  rent  has  been 
paid  to  the  lessor,  in  which  case  such  payment  may  be  sliown  as  matter 
of  defense. 

4.  Wliere  to  describe  an  instrument,  words  of  art  are  used,  such  as 
indenture,  deed,  etc.,  which  words  import  a  seal,  a  declaration  in  cov- 
enant will  be  good  without  an  averment  of  sealing. 

5,  Where  the  terms  of  a  lease  under  seal  have  been  changed  by  parol, 
the  new  or  substituted  agreement  must  be  the  subject  of  an  action  t»f 
assumpsit;  covenant  will  not  lie. 

[Opinion  filed  February  9,  1S92.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
EiciiAitD  S.  TuTiiiLL,  Judge,  presiding. 

Declaration  in  the  words  following :  "  Belinda  Hughson, 
plaintiff,  hy  K.  B.  Bacon,  her  attorney,  complains  of  Joseph 
Wineman  and  Leopold  Wineman,  doing  business  as  J.  &  L. 
Wineman,  of  a  plea  of  breach  of  covenant. 

"  For  that,  whereas,  on  the  31st  day  of  May,  A.  D.  18SS,  by 
a  certain  indenture  or  lease  then  and  there  made  between 
one  Eeuel  W.  Bridge,  of  the  one  part,  and  the  defendants, 
of  the  other  part  (the  counterjmrt  of  which  said  indenture 
the  plaintiff  now  brings  here  into  court),  the  said  Eeuel  W. 
Bridge  did  lease  and  demise  unto  the  defendants,  their  execu- 
tors, administrators  and  assigns,  certain  premises  situated  in 
the  county  aforesaid,  to  wit:  the  south  half  of  main  floor  and 
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basement  of  building  known  as  Nos.  254  and  256  Franklin 
street,  in  the  city  of  Chicago,  county  and  State  aforesaid, 
the  entire  second  floor,  and  the  south  half  of  the  fifth  floor 
of  said  building,  together  with  the  free  use  of  elevator,  in 
common  with  the  other  tenants  of  said  building,  and  free 
steam  for  heating  purposes;  to  have  and  to  hold  the  same 
to  the  defendants,  their  executors,  administrators  and  assigns, 
from  said  31st  day  of  May,  A.  D.  1888,  until  the  first  day  of 
January,  A.  D.  1890,  yielding  and  paying  therefor,  for  said 
term,  the  sum  of  $7,125,  payable  in  monthly  installments  of 
$375  each,  in  advance,  on  the  first  day  of  each  and  every 
month  of  said  terra.  And  the  defendants  did  hereby,  for 
themselves,  their  executors,  administrators  and  assigns,  cove- 
nant Avitli  the  said  Reuel  W.  Bridge,  his  heirs,  executors, 
administrators  and  assigns,  among  other  things,  that  they, 
the  defendants,  would  well  and  truly  pay,  or  cause  to  be 
paid,  to  the  said  Keuel  W.  Bridge,  his  heirs,  executors, 
administrators  and  assigns,  the  said  rent,  to  Avit,  the  sum  of 
$7,125,  in  said  monthly  installments,  in  advance  as  aforesaid. 
And  plaintiff  further  avers,  that  afterward,  to  wit,  on  or 
about  the  11th  day  of  June,  A.  D.  1888,  the  said  defendants 
covenanted  with  the  said  Reuel  W.  Bridge  to  surrender  to 
said  Reuel  W.  Bridge  said  second  floor  of  said  building  so 
demised  to  them,  and  to  accept  in  lieu  thereof  the  balance  of 
the  main  floor,  except  the  shipping  room  in  the  northwest 
corner,  and  certain  other  reservations,  but  that  all  the  other 
provisions  of  said  indenture  or  lease  were  to  remain  as  before. 
And  plaintiff  further  avers,  that  afterward,  to  w^t,  on  or 
about  the  26th  day  of  September,  A.  1).  1888,  it  was  cove- 
nanted by  and  between  the  said  Reuel  W.  Bridge  and  tlie 
said  defendants,  that  the  term  of  said  demise  should  be 
extended,  upon  the  same  terms  and  conditions  as  to  amount 
and  time  of  payment  of  rental,  for  the  period  of  two  years, 
that  is,  until  the  1st  day  of  January,  A.  D.  1892.  And 
plaintiff  further  avers  that  on  or  about  the  month  of  March, 
A.  D.  1889,  the  said  Reuel  W.  Bridge,  for  a  good  and  valu- 
able consideration,  assigned,  transferred  and  set  over  unto 
said  plaintiff,  and  her  assigns,  the  said  indenture  or  lease. 
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under  his  hand  and  seal  upon  the  said  lease,  in  words  as 
follows : 

"  For  value  received,  I  hereby  assign,  transfer  and  set 
over  to  Belinda  Hughson  and  her  assigns,  this  lease,  and  all 
rents  accrued  and  to  accrue  hereunder,  until  my  indebted- 
ness to  her  is  fully  paid. 

Rel'el  W.  Bridge.     (Seal.) 

"  By  means  whereof  the  said  defendants  became  liable  to 
pay  to  said  plaintiff  the  said  rents  thereafter  accruing  there- 
under, according  to  the  tenor  and  effect  of  said  indenture  or 
lease,  until  the  indebtedness  of  said  Reuel  W.  Bridge  to  said 
plaintiff  is  fully  paid.  And  plaintiff  further  avers  that  the 
said  Eeuel  W.  Bridge  was,  at  the  time  of  the  said  assign- 
ment of  said  indenture  or  lease  as  aforesaid,  indebted  to 
said  plaintiff,  and  that  he  is  still  indebted  to  said  plaintiff, 
to  wit,  in  the  sum  of  ^5,000.  And  plaintiff  further  avei's 
that  she  is  now  the  legal  owner  and  holder  of  said  indenture 
or  lease,  and  that  she  is  entitled  to  have  and  to  receive  the 
rents  now  accrued  and  to  accrue  thereunder  until  the  in- 
debtedness of  the  said  Reuel  W.  Bridge  to  her  is  fully  paid 
and  discharged.  Yet  the  plaintiff  avers,  after  tlie  making 
of  the  said  lease  or  indenture,  and  after  the  makino^  of  said 
assignment  of  said  indenture  or  lease  by  said  lleuel  W,  Bridge 
to  said  plaintiff,  as  aforesaid,  and  during  the  term  there- 
by granted  by  said  indenture  or  lease,  to  wit,  on  the  second 
day  of  July,  A.  D.  1890,  a  large  sum  of  money,  to  wit,  the 
sum  of  ^1,100.25,  and  lawful  interest  tliereon  for  the  months 
of  May,  June  and  July  for  the  year  1890,  of  said  term,  be- 
came and  was  and  still  is  in  arrear  and  unpaid  to  said 
plaintiff,  contrary  to  the  tenor  and  effect  of  the  said  indent- 
ure or  lease  and  the  assignment  thereof,  etc. 

"  And  so  the  plaintiff  says  that  the  defendants  have  not 
kept  their  covenant  aforesaid,  but  have  broken  the  same, 
to  the  damage  of  the  plaintiff  of  the  sum  of  $1,500,  and  there- 
fore she  brings  her  suit,  etc." 

General  demurrer  by  both  defendants  overruled;  excep- 
tion. Defendants  elect  to  stand  by  their  demurrer.  Judg- 
ment entered  in  favor  of  plaintiff  against  defendants  for 
$1,175. 
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From  said  judgment  this  appeal  is  prosecuted. 
Messrs.  Flower,  Smith  &  Musgeave,  for  appellants. 
Mr.  R.  B.  Bacon,  for  appellee, 

MoRAN,  J.  Counsel  for  appellants  urge  here  in  support 
of  their  demurrer : 

1st.  That  there  is  nb  allegation  that  defendants  have 
attorned. 

There  was  no  need  of  such  an  allegation.  A  lessor  may 
assign  the  rent  to  become  due  upon  a  lease  without  assign- 
ing the  reversion.  Crosby  v.  Loop,  15  111.  625.  The  as- 
signment set  out  in  the  declaration  amounts  only  to  an 
assignment  of  the  rent,  but  it  was  entirely  sufficient  and 
became  operative  for  that  purpose.  Demarest  v.  Willard, 
8  Cow.  206.  The  assignee  of  rent  to  come  due  may  maintain 
an  action  therefor  in  his  own  name.  Willard  v.  Tilman.  2 
Hill,  274 ;  Yan  Rensselaer  v.  Read,  26  N.  Y.  558 ;  Demarest 
V.  Willard,  supra;  Taylor,  Landlord  &  Tenant,  Sec.  426. 
This  doctrine  is  asserted  arguendo  in  Potter  v.  Gronbeck, 
117  111.  404.     See  also  Scott  v.  Lunt's  Adm'r,  7  Peters,  505. 

2d.  It  is  urged  that  there  is  no  allegation  that  defend- 
ants Avere  notified  of  the  assignment  before  suit,  or  that 
any  demand  was  made  for  the  rent.  The  rent  being  legally 
assigned,  the  assignee  may  recover  it  unless  without  notice 
of  the  assignment  defendants  have  paid  it  to  the  original 
lessor.  If  they  have  done  so,  it  is  a  matter  of  defense. 
The  right  of  action  accrued  to  the  assignee  of  the  rent  upon 
the  rent  becoming  due  without  demand  being  made  for  its 
paj^ment. 

3d.  It  is  said  that  the  assignment  set  up  in  the  declara- 
tion is  a  conditional  one,  and  it  is  not  averred  that  the  as- 
signment was  in  force  at  the  time  suit  was  brought.  The 
averment  in  the  declaration  that  the  assignors  are  still  in- 
debted to  said  plaintitf,  to  wit,  in  the  sum  of  85,000,  is,  we 
think,  sufficient  answer  to  this  objection  on  general  de- 
murrer. 

4th.    Appellants  insist  that  covenant  is  not  the  proper 
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form  of  action,  because  the  declaration  does  not  show  by 
avennent  that  the  instrument  sued  on  is  under  seal. 

While,  as  a  general  rule,  the  declaration  sliould  state  that 
the  contract  sued  on  was  under  seal  even  where  the  terms 
"covenant"  or  "demised"  are  used,  for  these  words  do  not 
import  a  seal,  yet  where  to  describe  the  instrument  words  of 
art  are  used,  such  as  indenture^  deed  or  wHtiiuj  obligatory^ 
which  of  themselves  import  that  the  instrument  was  sealed 
by  the  party,  the  declaration  will  be  good  without  averment 
of  sealing.     1  Saunders,  201,  note. 

This  declaration  avers  that  by  a  certain  indenture  or  lease, 
defendants  did  covenant,  etc.  Therefore,  while  it  would  be 
more  accurate  pleading  to  aver  a  seal,  yet  this  declaration  is 
not  bad,' unless  the  words  "or  lease"  neutralize  the  word 
"  indenture"  under  the  rule  which  takes  the  pleading  most 
strongly  against  the  pleader. 

5th.  It  is  contended;  that  the  declaration  shows  that  the 
terms  of  the  original  lease  were  changed  by  parol  agreement 
and  therefore  covenant  will  not  lie. 

This  objection  is  well  taken  and  so  we  need  not  definitely 
decide  the  preceding  one.  As  will  be  seen  by  reference  to 
the  declaration,  it  avers  that  afterward  and  on  the  2Gth  dav 
of  September,  1888,  it  was  covenanted  by  and  between  the 
said  Bridge  and  defendants,  that  the  term  of  said  demise 
should  be  extended,  upon  the  same  terms  and  conditions  as 
to  amount  and  payment  of  rent,  for  the  period  of  two  years, 
that  is,  until  the  first  day  of  January,  1892.  The  rent  sued 
for  accrued  after  the  end  of  the  term  of  the  original  lease, 
and  under  and  during  the  extension  of  term  agreed  upon. 
This  extension  is  not  shown  to  have  been  under  seal.  We 
have  already  seen  that  averring  that  it  was  covenanted  so 
and  so,  does  not  import  that  the  contract  was  under  seal. 
In  order  to  maintain  covenant  it  must  appear  from  the  dec- 
laration by  direct  averment  that  the  instrument  or  contract 
was  under  seal,  or  technical  words  which  import  that  it  was 
sealed  must  be  used  to  describe  it.  1  Chittv  on  Plead.  378. 
The  pleading  failing  to  show  that  the  extension  contract  was 
under  seal,  it  must  be  concluded  that  it  was  by  parol. 
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"  Where  a  contract  under  seal  has  afterward  been  varied 
in  the  terms  of  it  by  a  subsequent  parol  contract,  made  on 
a  new  consideration,  such  substituted  agreement  must  be 
the  subject  of  an  action  of  assumpsit,  and  not  of  covenant." 

The  pleading  shows  that  the  contract  under  which  the 
rent  for  which  plaintiff  is  suing  is  a  parol  contract,  and 
it  follows  that  assumpsit  and  not  covenant  is  the  form  in 
which  the  action  must  be  brought.  v 

Therefore  the  cpurt  should  have  sustained  the  demurrer 
to  the  declaration,  and  for  the  error  in  overruling  the  same, 
the  judgment  must  be  reversed  and  the  case  remanded. 

Reversed  aiid  remanded. 


The  John  Morris  Company 

V. 

Catherine  Burgess,  Administratrix,  etc. 
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Personal  Injuries — Explosion  of  Boiler — Prima  Facie  Evidence  of 
Negligence — Duty  of  Owner — Hostility  of  Witness,  How  Shotrn — Means 
of  Support  of  Deceased  Widow — Evidence — Master  and  Servant, 


1.  The  admission  in  the  case  presented,  of  evidence  going  to  show  that 
the  plaintiff  had  no  means  of  support  except  from  the  earnings  of  her 
husband,  to  recover  damages  for  whose  death  the  action  was  brought, 
was  improper. 

2.  It  is  always  competent  to  show  the  hostility  of  a  witness  to  the 
party  against  whom  he  testifies,  and  where,  on  cross-examination,  he  has 
denied  certain  acts  or  words  tending  to  show  such  hostility,  it  is  compe- 
tent to  contratiict  him  by  other  witnesses. 

3.  The  fact  of  the  explosion  of  a  steam  boiler,  causing  injury  to  a  per- 
son lawfully  present,  who  sustains  no  relation  of  employment  or  duty  to 
the  person  operating  or  controlling  tlie  boiler,  is  prima  facie  evidence  of 
negligence  in  those  having  the  management  of  it. 

,  4.  The  owner  of  a  boiler,  operating  it  for  his  own  private  business,  is 
not  in  the  position  of  one  maintaining  a  nuisance,  and  is  not  an  insurer 
of  the  safety  of  the  boiler,  but  is  only  bound  to  exercise  reasonable  care 
in  keeping  it  in  repair  and  in  the  selection  of  persons  to  operate  it. 

[Opinion  filed  February  9, 1892.] 
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Appeal  from  the  Su}>erior  Court  of  Cook  County;  the 
lion.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Flower,  Smith  &  Musgrave,  for  appellant. 

The  court  erred  in  permitting  the  appellee  to  show  iso- 
lated instances  of  intoxication  at  periods  prior  to  and  remote 
from  the  time  of  the  accident.  1  Greenleaf  on  Evidence, 
Sec.  52;  7  Am.  &  Eng.  Encyc.  of  Law',  p.  58;  Jackson  v. 
Smith,  7  Co\Yen,  717;  P.  &  P.  U.  Ey.  Co.  v.  Clayberg,  107 
111.  644. 

The  court  erred  in  allowing  appellee  to  prove  over  objec- 
tion that  she  and  her  family  were  poor  and  dependent  upon 
the  labor  of  the  deceased  for  their  support.  C.  &  N.  W.  Ky. 
Co.  V.  Moranda,  93  111.  302;  Pitts.  &  Ft.  W,  Ey.  Co.  v.  Pow- 
ers, 74  111.  341;  City  of  Chicago  v.  0'Brennan,.65  111.  160; 
C.  &  A.  E.  E.  Co.  V.  Few,  15  111,  App.  125. 

The  court  erred  in  refusing  to  allow  appellant  to  show  the 
hostility  and  bias  of  tl^e  witness  Stephens.  1  Greenleaf  on 
Evidence,  13th  Ed.,  Sec. 450,  and  citations;  Newton  v.  Har- 
ris, 6  X.  Y.  345;  Schultz  v.  Third  Ave.  Ey.  Co.,  89  K.  Y. 
242;  Bonnard  v.  State,  7  S.  W.  Eep.  (Texl)  862;  Staser  v. 
Ilogan,  21  ISi.  E.  Eep.  (Ind.)  911  (915);  Common w^ealth  v. 
Bryon,  14  Gray,  31;  Drew  v.  Wood,  26  N.  H.  363;  Hutch- 
inson V.  Wheeler,  35  Vt.  340;  Atwood  v.  Welton,  7  Conn. 
71;  Gaines  v.  Commonwealth,  50  Pa.  St.  319(326);  People  v. 
Goldenson,  76  Cal.  325. 

The  court  erred  iii  allowing  the  experts  to  give  their 
opinion  as  to  the  cause  of  the  accident,  thus  leaving  noth- 
ing for  the  jury  to  do  but  to  accept  or  reject  the  expert  evi- 
dence on  this  subject.  Chi.  &  Alton  Ey.  Co.  v.  Springfield 
&  N.  W.  Ey.  Co.,  67  111.  142;  Hoener  v.  Koch,  84  111.  408; 
C.  E.  I.  &  P.  Ey,  Co.  V.  Moffitt,  75  111.  524;  111.  Cent.  Ey. 
Co.  V.  Phillips,  55  111.  194. 

The  court  erred  in  gi\"ing  to  the  jury  the  last  of  plaintiffs 
instructions,  containing  this  direction:  "If  you  should 
believe  from  the  evidence  that  the  deceased  came  to  his  death 
by  reason  of  the  failure  on  the  part  of  the  engineer  of  the 
defendant  to  keep  the  machinery  in  question  in  reasonable 
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repair  and  condition,  as  charged  in  the  declaration,  and  that 
the  deceased  at  the  time  of  the  exj^losion  was  without  neg- 
ligence, then  the  plaintiff  is  entitled  to  recover,"  etc.,  etc. 
Kranz  v.  White,  8  111.  App.  583  (586);  I.  B,  &  W.  Ry.  Co. 
V.  Toy,  91  lU.  4:74:  (476);  Losee  v.  Buchanan,  51  N.  Y.  476. 

And  herein,  in  a  close  case,  the  instructions  must  be  accu- 
rate. C.  ife  A.  Ry.  Co.  V.  Murray,  62  111.  326;  Wabash  Ry. 
Co.  V.  Henks,  91  111.  406;  T.  W.  &  W.  Ry.  Co.  v.  Moore,  77 
lU.  217  (222);  L.  S.  &  M.  S.  R.  R.  Co.  v.^Elson,  15  111.  App. 
80  (S3). 

The  court  refused  to  instruct  that  the  jury  were  not  author- 
ized to  find  the  existence  of  negligence  or  want  of  due  and 
proper  care  on  the  part  of  the  defendant,  from  the  mere  fact 
of  the  explosion  and  injury.  This  was  error.  ^Marshall  v. 
Woods,  9  Vroom,  339 ;  S.  C.,  20  Am.  Rep.  394 ;  Losee  v.  Bu- 
chanan,  51  N.  Y.  476  (487,  492);  Caldwell  v.  X.  J.  Steamboat 
Co.,  47  N.  Y.  282;  Dobbins  v.  Brown,  23  X.  E.  Rep.  537; 
HufiF  V.  Austin,  21  X.  E.  (Ohio)  864;  Iron  Ry.  Co.  v.  Mowery, 
36  Ohio  St.  418;  S.  C,  38  Am.  Rep.  597. 

The  verdict  in  the  case  was  the  result  of  passion  and  preju- 
dice, and  not  a  result  in  accordance  with  the  weight  of  the 
evidence,  and  should  be  reversed.  C.  &  A.  R.  R.  Go.  v.  Bar- 
ber, 15  111.  App.  630;  C.  &  E.  I.  R.  R.  Co.  v.  O'Connor,  119 
lU.  586  (595). 

Messrs.  Wing,  Stough,  Carter  &  Qualet,  for  appellee. 

Many  of  the  decisions  hold  that  to  entitle  the  next  of  kin 
to  more  than  nominal  damages,  it  should  be  proven  that 
they  were  "  dependent,"  either  in  whole  or  in  part,  upon 
the  deceased  for  support.  In  other  words,  the  extent  to  which 
the  deceased  supported  those  ,who  are  claiming  damages  by 
reason  of  his  death  should  be  shown,  as  was  in  the  case  of 
Quincy  Coal  Co.  v.  Hood,  Adm'r,  77  111.  ()S. 

In  Chicago  &  Alton  R.  R.  Co.  v.  Shannon,  43  111.  346, 
this  court  said :  "  If,  then,  the  next  of  kin  are  collateral  kin- 
dred of  the  deceased,  and  have  not  been  receiving  from  him 
j>ecuniary  assistance,  and  are  not  in  a  situation  to  require  it,  it 
is  inmiaterial  how  near  the  degree  of  relationship  may  be, 
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only  nominal  damages  can  be  given,  because  there  has  been  no 
pecuniary  injury.  If,  on  the  other  hand,  the  next  of  kin  have 
been  dependent  on  the  deceased  for  support,  in  whole  or  in 
])art,  it  is  immaterial  how  remote  the  relationship  may  be, 
there  has  been  pecuniary  loss,  for  which  compensation  under 
the  statute  must  be  given.     *    *     * 

"  In  the  case  of  collateral  kindred  here  supposed,  it  would 
be  admissible  for  defendant  to  controvert  the  fact  of  depend- 
ency upon  deceased  for  support ;  and  in  the  case  of  the  father, 
to  show  he  was  not  entitled  to  the  services  of  his  minor  child 
during  any  of  the  time  of  his  minority.  This  must  be  so 
because  the  measure  of  damages  is  what  the  jury,  under  all 
the  circumstances,  ought  to  deem  to  be  a  fair  and  just  com- 
pensation, with  reference  to  the  pecuniary  injuries  resulting 
from  such  death  to  the  Avife  and  next  of  kin  of  such  deceased 
person. "  Vide,  Chicago  &  Alton  K.  E.  Co.  v.  Shannon, 
Adm'r,  43  111.  338. 

This  same  language  and  doctrine  was  repeated  in  the  case 
of  the  Chicago  &  N.  W.  K.  E.  Co.  v.  Swett,  Adm'r,  45 
lU.  204. 

"  We  may  readily  imagine  many  cases  where  persons  have 
been  for  years  disconnected  from,  and  isolated  from  the 
family  connections,  and  remained  unknown  to  their  kindred, 
and  who,  in  no  reasonable  probability,  would  ever  return 
to  or  afford  any  support  to  their  families  or  relatives.  In 
case  of  their  death  there  would  be  no  next  of  kin  who  could 
sustain  any  pecuniary  loss  by  their  death,  because  they 
could  have  derived  no  pecuniary  benefit  from  a  continuance 
of  their  lives."  Chicago  &  Rock  Island  R.  K.  Co.  v.  Morris 
et  al.,  Adm'rs,  26  111.  400. 

It  has  been  held  that  no  contradictory  evidence  is  admis- 
sible for  the  purpose  of  establishing  hostility  or  friendship 
on  the  part  of  a  witness  unless  such  evidence  has  a  direct, 
certain  and  unquestioned  tendency  in  that  direction.  Attor- 
ney-General V,  Hitchcock,  1  Ex.  91. 

The  extent  to  which  a  witness  may  be  examined  as  to 
facts  otherwise  immaterial,  for  the  purpose  of  testing  the 
weight  and  credibility  of  his  testimony,  subjecting  him  to 
contradiction,  if  his  answers  are  not  satisfactorv  to  the 
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examiner,  is  ordinarily  within  the  discretion  of  the  court, 
no  particular  rule  of  law  being  violated  by  the  decision  of 
the  court  ujx)n  such  questions.  Miller  v.  Smith,  112  Mass. 
470 ;  Com.  v.  Lyden,  113  Mass.  452 ;  AVallace  v.  Taunton 
Street  Ky.  Co.,  119  Mass.  91. 

Again,  it  has  been  held  that  even  for  the  purpose  of  dis- 
closing hostility  or  friendship,  it  is  not  pennissible  to  inquire 
into  the  particulars  of  a  difficulty  between  a  Avitness  and  a 
party  to  the  suit.  Evidence  of  particular  collateral  facts 
can  not  be  introduced  in  any  case.  This  being  true,  what 
pretense  of  justification  would  there  be  for  permitting  an 
inquiry  into  the  particulars  of  an  occurrence  between  a 
witness  and  a  stranger  to  the  suit  ?  Putnam  v.  State,  61 
Ga.  379 ;  Eex  v.  Watson,  2  Stark.  149 ;  Marks  v.  Ililsende- 
gen,  46  Mich.  336 ;  Bissell  v.  Starr,  32  Mich.  229 ;  Watson 
V.  Twombly,  60  N.  H.  491,  493 ;  Great  West.  Turnp.  Co.  v. 
Loomis,  32' N.  Y.  127;  West  v.  Lynch,  7  Daily  (N.  Y.),  247 ; 
Sj^encely  v.  De  AVillot,  7  East,  108 ;  Tennant  v.  Hamilton,  7 
CI.  <fe  Fin.  122. 

Judicial  authority  is  uniform  upon  the  propriety  of  receiv- 
ing opinion  evidence  in  cases  where  the  subject-matter  is 
within  the  range  of  the  peculiar  skill  and  experience  of  the 
witness,  and  where  it  is  one  of  which  the  ordinary  knowl- 
edge and  experience  of  mankind  does  not  enable  them  to  see 
what  inferences  should  be  drawn  from  the  facts. 

It  is  for  the  trial  court  to  determine  whetlier  the  subject- 
matter  is  of  such  a  character.  Dillard  v.  State,  58  Miss. 
368. 

Manifestly,  the  subject-matter  was  within  the  range  of 
the  skill  and  experience  of  the  witnesses. 

The  Supreme  Court  of  Iowa  in  the  case  of  ]\riddledowne 
V.  Central  R.  li.  Co.,  35  la.  472,  lay  down  this  rule: 

"  The  most  comprehensive  and  accurate  rule  upon  the  sub- 
ject, we  believe  to  be  as  follows :  That  the  opinion  of  the 
^vitnesses  possessing  peculiar  skill  is  admissible  whenever 
the  subject-matter  of  inquiry  is  such  that  inexperienced 
persons  are  not  likely  to  prove  capable  of  forming  a  correct 
judgment  upon  it  without  such  assistance;  in  other  words, 
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when  it  so  far  partakes  of  the  nature  of  a  science  as  to 
require  a  course  of  previous  habit  or  study  in  order  to  the 
attainment  of  a  knowledge  of  it,  and  that  the  opinions  of 
witnesses  can  not  be  received  when  the  inquiry  is  into  a 
subject-matter,  the  nature  of  which  is  not  sucfi  as  to  require 
any  particular  habits  of  study  in  order  to  qualify  a  man  to 
understand  it.  If  the  relation  of  facts  and  their  probable 
results  can  be  determined  without  special  skill  or  study,  the 
facts  themselves  must  be  given  in  evidence,  and  the  conclu- 
sions or  inferences  must  be  drawn  by  the  jury." 

In  Kochester  R.  R.  Co.,  etc.,  v.  Budlonc^,  10  How.  Pr. 
289,  it  was  held,  that  "  ITpon  all  questions  except  those  the 
knowledge  of  which  is  presumed  to  be  alike  common  to  all 
men,  whatever  may  have  been  their  education  or  employ- 
ment, the  opinion  of  persons  skilled  in  the  particular  subject 
to  which  the  question  relates  is  admissible." 

The  Supreme  Court  of  Connecticut  in  Taylor  v.  Town  of 
Monroe,  43  Conn.  3G,  held :  "  The  true  test  of  the  admissi- 
bility of  such  testimony  is  not  whether  the  subject-matter 
is  common  or  uncommon,  or  whether  many  persons  or  few 
have  some  knowledge  of  the  matter ;  but  it  is  whether  the 
witnesses  offered  as  experts  have  any  peculiar  knowledge  or 
experience  not  common  to  the  world,  which  renders  their 
opinions  founded  on  such  knowledge  or  exjierience,  an  aid 
to  the  court  or  to  the  jury  in  determining  the  questions  at 
issue." 

Rogers  on  Expert  Testimony,  Sec.  7,  says :  "  It  is  some- 
times laid  down  in  a  general  way  that  the  opinions  of 
experts  are  admissible  only  when  the  subject-matter  of 
inquiry  relates  to  some  '  science '  or  '  art.'  It  is  to  be  ob- 
served, however,  that  these  words  include  all  subjects  on 
which  a  course  of  special  study  or  experience  is  necessary 
to  the  formation  of  an  opinion  (Stephens'  Dig.  of  Law  of 
Evid.,  Art.  41),  p.  104),  and  that  it  is  not  necessary  'that  a 
specialty  to  enable  one  of  its  practitioners  to  be  examined 
as  {in  ex])ert  should  involve  abstruse  scientific  conditions.'  " 
Story  v.  Maclay,  3  Mon.  (Ky.)  480,  483.  "  Art,  in  its  legal 
significance,  embraces  every   operation  of  human  intelli- 
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genc«,  whereby  something  is  produced  outside  of  nature ; 
and  the  term  '  science '  includes  all  human  knowledge  which 
has  been  generalized  and  systematized,  and  has  obtained 
method,  relations  and  the  forms  of  law."  Atchison,  etc., 
K.  R.  Co.  V.  United  States,  15  Ct.  of  Claims,  140,  per  Davis, 
J.  So  that,  although  it  is  generally  laid  down  that  the 
opinions  of  experts  are  limited  to  matters  of  science,  art  or 
skill,  yet  this  limitation  is  not  to  be  applied  in  any  rigid 
or  narrow  sense.  CliflFord  v.  Eichardson,  18  Vt.  620,  627; 
Sturgis  V.  Knapp,  33  Vt.  486,  531.  And  every  business  or 
employment  which  has  a  particular  class  devoted  to  its 
pursuit,  is  said  to  be  an  art  or  trade  within  the  meaning  of 
the  rule.  Eochester,  etc.,  E.  E.  Co.  v.  Budlong,  10  How. 
Pr.  289,  291 ;  and  Taylor  v.  Town  of  Monroe,  43  Conn.  36, 
43.  As  has  been  said  in  the  Irish  Exchequer  Chamber  by 
Pigot,  C.  B.,  "  The  subjects  to  which  this  kind  of  evidence 
is  applicable  are  not  confined  to  classed  and  specified  pro- 
fessions. It  is  applicable  wherever  peculiar  skill  and  judg- 
ment, applied  to  a  particular  subject,  are  required  to  explain 
results  or  trace  them  to  their  causes."  1  Irish  E.  (Com. 
L.)  211,  218. 

Thompson  on  Trials,  Vol.  1,  section  615,  page  513,  lays 
down  this  doctrine :  "  Accordingly,  we  find  that  it  has  been 
held  not  a  good  objection  that  the  question  goes  to  the 
whole  merits,  and  that  the  witness  is  required  to  give  an 
opinion  upon  the  very  question  which  the  jury  are  to  deter- 
mine. It  was  so  held,  where  a  person,  skilled  in  the  art 
of  navigation,  was  asked  to  what  the  loss  was  attributable. 
Walsh  V.  Washington  Marine  Ids.  Co.,  32  N.  Y.  427,  443. 
But,  in  general,  the  hypothetical  questions  may  and  must 
be  so  framed  as  to  call  for  the  opinion  of  the  witness  upon 
an  assumed  state  of  facts  without  requiring  him  in  form 
(though  it  may  require  him  in  substance)  to  decide  the 
whole*  controversy.  Perhaps  a  good  instance  of  this  is 
afforded  by  a  case  where  the  action  was  against  a  carrier 
by  water,  to  recover  damages  for  a  loss  of  goods  alleged  to 
have  occurred  through  the  negligence  of  the  defendant's 
servants  and  agents,  while  towing  the  plaintiff's  barge  from 
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Jersey  City  to  New  Haven,  through  Long  Island  Sound. 
It  was  held  that  no  error  was  committed  by  asking  an 
expert :  '  With  your  experience,  would  it  be  safe  or  pru- 
dent for  a  tug-boat  on  Chesapeake)  Bay,  or  any  other  tide 
water,  to  take  three  boats  abreast  with  a  high  wind?' 
Transportation  Line  v.  Hope,  95  U.  S.  297." 

The  question  put  to  the  experts  in  the  case  at  bar,  namely, 
what,  in  your  opinion,  was  the  cause  of  the  explosion?  was 
not  submitting  to  the  experts  directly  the  questions  to  be 
passed  upon  by  the  jury.  The  cases  citM  by  appellant, 
C.  &  A.  K.  R.'Co.  V.  Springfield  &  N.  W.  E.  R.  Co.,  67 
111.  142,  and  Hoener  v.  Kohn,  84  111.  408,  are  not  in  point. 
In  the  case  at  bar  the  determination  of  the  cause  of  the 
explosion  did  not  necessarily  determine  the  action,  but  in 
the  cases  cited  by  appellant,  the  experts,  by  the  improper 
form  of  the  questions,  were  permitted  to  determine  the  very 
question  the  jurors  were  empaneled  to  try.  In  the  C.  &  A. 
E.  E.  Co.  V.  Springfield  E.  E.  Co.  case,  the  court  say:  "  By 
this  we  do  not  mean  to  be  understood  as  holding  that  it  is 
incompetent  for  experts,  such  as  engineers,  to  give  their 
opinion  in  this  case  in  respect  to  matters  which  may  form 
the  proper  ingredients  of  a  verdict,  but  what  we  mean  is 
that  where  the  witness  is  an  expert,  and  it  is  competent  for 
him  to  give  an  opinion  as  to  such  ingredients  of  a  verdict, 
while  it  is  not. competent  to  ask  the  opinion  of  the  witness 
in  such  a  way  as  to  have  it  cover  the  very  question  to  be 
found  by  the  jury."  The  error  in  the  cases  cited  by  appel- 
lant was  in  the  form  and  manner  of  the  inquiry,  and  not 
that  the  subject-matter  was  one  upon  which  expert  opin- 
ions were  inadmissible. 

MoRAN,  J.  This  action  was  brought  by  appellee,  who 
is  the  widow  and  administratrix  of  George  W,  Burgess 
deceased,  to  recover  damages  for  his  death,  which  was  occa- 
sioned by  the  explosion  of  a  steam  boiler  or  boilers  owned 
and  operated  by  the  appellant  company.  The  boilers  which 
exploded  were  situated  at  the  rear  of  the  building  fronting 
on  Monroe  street,  known  as  118  and  120  East  Monroe  street, 
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Chicago.  At  the  time  of  the  explosion  deceased  was  work- 
ing as  a  teamster,  and  was  upon  his  wagon  waiting  for  a 
load  (from  a  business  house  which  he  was  serving)  in  the 
public  alley  south  of  and  adjoining  the  building  in  which 
the  boiler  or  boilers  which  exploded  were  located.  The 
effect  of  the  explosion  was  to  throw  deceased  from  his 
wagon  across  the  alley,  and  to  inflict  injuries  upon  him 
which  resulted  within  a  few  days  in  his  death. 

Upon  the  trial  of  the  case  defendant  introduced  evidence 
tending  to  show  that  the  boilers  were  in  good  condition  and 
repair  and  under  the  management  of  a  competent  engineer. 
Plaintiff  introduced  evidence  tending  to  show  that  the  boil- 
ers and  appliances  connected  therewith  were  not  in  good 
order  and  repair,  and  evidence  tending  to  show  that  the 
engineer  in  charge  thereof,  was  in  the  habit  of  getting 
intoxicated,  and  was  negligent,  unskillful  and  incompetent. 
The  jury,  under  instructions  from  the  court,  returned  a  ver- 
dict against  the  appellant  for  the  amount  of  $5,000,  and  the 
record  is  brought  here  and  various  errors  assigned  relating 
to  the  admission  of  improper  evidence  and  the  exclusion  of 
proper  evidence  and  to  the  instructions  given  and  refused 
by  the  court. 

As  to  the  admission  of  improper  evidence,  the  court  per- 
mitted the  following  question  to  be  asked  and  answered  by 
the  administratrix  when  she  was  upon  the  stand,  over  the 
objection  and  exception  of  the  appellant :  "  Q.  What  were 
the  sources  of  your  support  and  your  children  at  the  time 
of  this  explosion?"  "A.  None,  except  my  husband." 
This  evidence  was  of  the  same  kind  and  had  the  same  tend- 
encv  as  that  held  inadmissible  in  C.  &  N.  W.  R.  E.  Co.  v. 
Moranda,  93  111.  302.  There  the  widow  of  the  deceased  was 
permitted  to  prove  that  at  the  time  of  the  death  of  the  hus- 
band, Moranda,  she  and  her  children  had  no  other  means  of 
support  save  that  arising  from  his  daily  earnings.  The 
court  said :  "  It  was  entirely  proper  to  show  the  amount  of 
his  usual  earnings,  and  that  plaintiff  was  his  wife  in  life,  and 
that  they  had  minor  children,  whom  he  was  bound  by  law 
to  support  and  •  who  usually  shared  his  income,  but  it  was 
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wholly  immaterial  whether  such  next  of  kin  liad  or  had  not 
other  pecuniary  resources  after  his  death,"  and  for  the  error 
in  admitting  that  evidence  the  case  was  reversed  and 
remanded  for  a  new  trial.  There  is  nothing  in  the  circum- 
stances or  in  the  manner  of  asking  or  answering  the  ques- 
tion objected  to  in  this  case,  which  takes  it  out  of  the  rule 
thus  established  by  the  Supreme  Court. 

As  to  the  point  of  the  exclusion  of  competent  evidence 
offered  by  the  defendant,  a  witness  named  Stevens,  gave  testi- 
mony which  was  material  and  important  and  in  its  tendency 
damaging  to  the  defendant.  It  was  proved  on  cross-exami- 
nation that  he  was  discliarged  by  the  defendant  company 
from  its  employ  prior  to  the  hapi)ening  of  the  accident. 
Further  to  show  his  feeling  of  hostility  to  appellant  he  was 
asked  if  he  did  not,  after  the  explosion,  visit  several  persons 
who  were  named,  all  of  whom  were  employes  of  the  John 
Morris  Company,  and  some  of  whom  were  injured  by  the 
explosion,  and  advised  those  persons  to  quit  the  employment 
of  tlie  company  and  to  sue  it  for  injuries  received  on  the  oc- 
casion of  the  accident,  and  promise  them  assistance  in  the 
way  of  procuring  a  lawyer,  and  the  witness  denied  so  doing. 
One  of  the  parties  whom  it  was  contended  he  had  thus  ap- 
proached was  put  on  the  stand  and  he  was  asked  whether 
Stevens  visited  him,  and  asked  to  state  to  the  jury  what  he, 
Stevens,  said  to  him.  This  was  objected  to,  and  the  court 
ruled  that  it  was  immaterial.  Counsel  for  a])})ellant  then 
offered  to  prove  by  the  witness  on  the  stand  and  by  several 
other  witnesses,  naming  them,  that  they  were  all  visited  by 
Stevens  and  urged  to  leave  the  employment  of  the  John 
Morris  Company  and  bring  suit  against  it  for  damages;  and 
the  court  excluded  the  evidence  on  the  ground  that  it  was 
immaterial.  The  hostility  of  a  witness  to  the  party  against 
whom  he  is  called  is  alwa\^s  pertinent  upon  the  question  of 
the  decree  of  credibility  that  is  to  be  extended  to  him  by  the 
jury.  Where  the  witness,  on  cross-examination,  denies  the 
doing  of  acts  or  the  sj>eaking  of  words  that  tend  to  indi- 
cate his  hostility,  it  is  competent  to  contradict  him  by  -wit- 
nesses.   It  is  always  competent  to  show  that  a  witness  is 
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hostile  to  the  party  against  whom  he  is  called.  We  think 
the  proof  offered  would  tend  to  show  unfriendly  feelings  on 
the  part  of  the  witness  toward  the  company,  audit  therefore 
was  comjDetent  and  should  have  been  admitted.  Atwood  v. 
Welton,  7  Conn.  71;  Commonwealth  v.  Bryan,  14  Gray,  31; 
Hutchinson  v.  Wheeler,  35  Ver.  330;  Moline  "Wagon  Co.  v. 
Preston  &  Co.,  35  111.  App.  358. 

The  appellant  contends  that  besides  these  errors  the  court 
erred  in  refusing  to  give,  at  the  request  of  appellant,  the 
following  instruction : 

"  The  mere  fact  that  the  boiler  in  question  exploded,  caus- 
ing injury  to  the  plaintiff,  is  not  in  this  case  and  under  the 
relations  existing  at  that  time  between  plaintiff  and  defend- 
ant, as  set  forth  in  the  declaration,  ^YQuprima  facie  evidence 
of  negligence  or  want  of  due  and  proper  care  on  the  part  of 
the  defendant,  either  in  respect  to  the  condition  or  manage- 
ment of  said  boiler ;  and  the  jury  are  not  authorized  to  find 
the  existence  of  such  negligence  or  want  of  due  and  proper 
care  from  the  mere  fact  of  such  explosion  and  injury." 

Appellant  says  that  the  rule  announced  in  Illinois  Central 
K.  K.  Co.  V.  Phillips,  49  111.  234,  that  the  explosion  of  a  steam 
engine  is  prima  facie  evidence  of  negligence,  is  to  be  con- 
fined to  cases  of  explosions  of  engines  operated  by  common 
carriers,  such  as  railroads,  steamboats,  etc.,  and  that  it  does  not 
apply  to  those  who  operate  stationary  engines  for  the  pur- 
pose of  furnishing  power  in  the  transaction  of  ordinary 
private  business.  The  Phillips  case  was  twice  before  the 
Supreme  Court  and  is  reported  first  in  49  111.  234,  and  on 
second  appeal  in  the  55th  111.,  at  page  194. 

It  does  not  appear  that  the  person  injured  by  the  explosion 
of  the  boiler  of  the  railway  engine  in  that  case  was  a  passen- 
ger. True,  he  was  at  the  depot  of  the  company,  and  prob- 
ably on  lawful  business,  but  the  inquiry  and  discussion  in 
the  Supreme  Court  related  to  the  extent  of  care  due  from 
the  company  to  members  of  the  community  not  under  its 
care  as  passengers.  The  rule  laid  down  by  the  Supreme 
Court  when  the  case  Avas  before  the  court  first — that  it  would 
be  improper  to  say  to  the  jury  that  the  mere  fact  that  the 
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boiler  of  the  engine  in  question  exploded,  causing  injury  to 
the  plaintiff,  was  not  jjrima' facie  evddence  of  negligence  or 
want  of  due  and  proper  care  on  the  part  of  the  defendant — 
was  challenged  in  argument  and  again  considered  by  the 
Supreme  Court  on  this  last  appeal.  It  was  then  assumed 
that  the  court  had  in  a  former  opinion  held  that  the  mere 
fact  that  the  boilers  exploded  was  prima  facie  evidence  of 
negligence. 

"  There  is  no  great  hardship  imposed  on  appellant  in  pre- 
suming negligence  upon  proof  of  the  explosion.  It  may  be 
easily  rebutted  if  untrue.  Such  a  presumption,  however,  is 
prompted  by  motives  of  public  policy  and  is  necessary  for 
the  promotion  of  the  public  safety.  We  know  explosions 
happen;  that  they  are  the  exception,  not  the  rule.  We 
know  that  boilers  manufactured  of  good  material  and  care- 
fully managed  by  skillful  and  prudent  men,  carefully  tested, 
thoroughly  repaired  when  defective  and  closely  observed  to 
discover  indications  of  weakness,  rarely  explode.  There 
are  mysterious  explosions  assignable  to  no  known  cause. 
This  is  only  the  conclusion  of  what  is  comprehended  in  the 
general  rule,  and  should  not  forbid  inferences  deducible  there- 
from. No  sane  man  can  doubt  that  explosions  generally 
result  from  defective,  iron,  corrosion  or  deterioration 
of  the  boiler,  or  its  mismanagement.  Such  facts  proved 
would  constitute  negligence.  Common  observation  and  the 
natural  operation  of  the  mind  force  the  conclusion  that  this 
fearful  rending  of  a  boiler  into  a  hundred  pieces  is  genemlly 
caused  by  the  omission  of  some  duty." 

The  court  go  on  at  considerable  length  to  justify  and  sus- 
tain the  conclusion  that  proof  of  the  explosion  is  prima 
facie  evidence  of  negligence,  and  that  the  burden  is  upon 
the  owners  or  operators  of  the  boiler  to  prove  that  it  was  in 
good  condition  and  managed  and  operated  with  care. 

The  question  really  before  the  court  on  each  appeal  was 
whether  it  was  proper  to  instruct  the  jury  that  the  mere 
explosion  was  not  jyrimxi  faoie  evidence. 

In  the  T.,  W.  <fe  W.  Railway  Co.  v.  Moore,  administratrix, 
77  111.  217,  the  question  of  whether  the  bursting  of  a  boiler 
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would  \wt  prima  facie  evidence  of  negligence  on  the  part  of 
the  company,  was  again  presented  to  the  Supreme  Court, 
and  it  was  held  there  that  the  doctrine  did  not  apply  where 
the  action  was  brought  to  recover  for  an  injury  received  by 
the  engine  driver  himself,  for  the  reason  tliat  lie  managed 
and  operated  the  boiler,  and  if  it  was  defective  or  improp- 
erly managed,  it  must  have  resulted  from  his  lack  of  ordi- 
nary care  or  of  ordinary  skill;  hence  the  explosion  would 
not  make  out  a  prima  facte  case  against  the  company. 
And  in  distinguishing  the  Phillips  case,  the  court  said : 

^'  It  will  be  observed  that  in  the  Phillips  case,  the  person 
injured  was  a  bystander  who  was  not  in  the  employ  of  the 
company  and  in  no  manner  connected  with  it.  Under  such 
circumstances  it  was  very  proper  to  hold  that  the  explosion 
made  out  a7>W7>i^yir^/^  case  of  negligence,  for  the  reason 
that  the  company  would  be  liable  if  the  explosion  occurred 
on  account  of  defects  of  the  engine  or  through  the  negli- 
gence of  the  engine  driver."  And  the  case  was  revei'sed  for 
giving,  at  the  request  of  the  plaintiff,  an  instruction  that 
the  bursting  of  the  boiler  wo^s  prima  facts  evidence  of  negli- 
gence. 

It  must,  we  think,  be  concluded  from  these  cases  that  the 
doctrine  that  the  explosion  made  out  a  prima  facie  case  of 
negligence  is  not  to  be  confined  to  cases  of  explosions  by 
common  carriers  or  to  injuries  to  persons  to  whom  they 
owed -particular  or  special  care;  but  that  where  a  by- 
stander, lawfully  present  on  his  own  business,  was  injured 
by  the  explosion  of  a  boiler,  such  explosion  made  out  a 
prima  facie  case  of  negligence,  and  imposed  upon  the 
owner  or  operator  of  the  boiler  the  duty  of  discharging 
himself  from  the  consequences  of  the  explosion  by  proving 
that  he  had  exercised  ordinary  care  in  the  selection,  rcjmir, 
management  and  operation  of  the  boiler. 

Counsel  for  appellant  has  called  our  attention  to  the  fact 
that  in  other  Stiites  a  distinction  is  drawn  between  explo- 
sions of  boilers  operated  by  common  carriers  and  stationary 
boilers  and  engines  oj^erated  in  private  business.  This 
distinction  is    made  in  New  York  and  in  Ohio.    Losee  v. 
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Buohanan,  51  N.  Y.  470;  Dobbins  v;  Brown,  23  N.  E.  Eep. 
537;  Eeiss  et  al.  v.  The  N.  Y.  Steam  Co.,  28  N.  E.  Rep. 
24;  Iron  R.R.  Co.  v.  Mowery,  36  Ohio  St.  418;  Ilnflf  v.  Austin, 
21  N.  E.  Rep.  864.  In  view  of  the  expressions  of  our  Su- 
preme Court  we  do  not  feel  authorized  to  adopt  the  distinc- 
tion taken  by  the  New  York  and  the  Ohio  cases.  We  see 
no  good  reason  for  doing  so.  We  believe  that  the  pub- 
lic safety  Avill  be  better  secured  by  adhering  to  the  rule 
which  Ave  understand  to  be  established  in  this  State,  that 
the  explosion  of  a  steam  boiler,  causing  injury  to  a  person 
lawfully  present  who  sustains  no  relation  of  employment  or 
duty  to  the  company  or  individual  operating  and  control- 
ling the  boiler,  is  pi'ima  facie  evidence  of  negligence  in  those 
having  the  management  of  it,  and  casts  upon  them  the  bur- 
den of  sliowing  that  there  was  no  lack  of  care  and  diligence 
on  their  part.  It  was  therefore  no  error  to  refuse  the 
instruction  asked. 

The  presumption  of  negligence  arising  from  the  bursting 
of  the  boiler  may  be  rebutted  by  its  being  shown  that  those 
responsible  for  its  management  used  proper  diligence  in  fur- 
nishing and  maintaining  in  repair  suitaMe  machinery,  and 
employed  servants  who  had  ordinarj^  fitness  and  competency 
for  the  performance  of  their  duties.  The  owner  of  a  steam 
boiler  operating  it  for  purposes  of  private  business  is  not 
to  be  put  in  the  same  category  as  one  who  maintains  a  pri- 
vate nuisance,  as  the  keeper  of  gunpowder  or  other  violent 
explosive.  The  keeper  of  a  powder  magazine  may  be  liable 
for  the  consequences  of  an  explosion  whether  the  same  was 
carefully  kept  and  managed  or  not.  •  The  question  of  care  or 
want  of  care  is  not  involved  in  an  action  for  injuries  result- 
ing from  a  private  nuisance.  Laflin  &  Rand  Powder  Co.  v. 
Tearney,  131  111.  322.  The  owner  and  operator  of  a  steam 
boiler  is  not  an  insurer  of  the  absolute  safetv  of  tlie  boiler 
nor  a  warrantor  of  the  absolute  competency  of  his  em- 
ployes. The  law  devolves  upon  him  the  duty  of  exercising 
ordinary  care  and  diligence  to  furnish  suitable  instrumen- 
talities and  appliances  and  to  keep  the  plant  free  from 
defects  which  are  dangerous  and  to  select  for  its  operation 
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and  management  skillful  and  prudent  servants.     This  is  the 
extent  of  the  burden  upon  him. 

At  the  request  of  the  plaintiff  the  court  gave  to  the  jury 
the  following  instruction : 

"  The  jury  are  instructed  by  the  court  that  it  was  not 
only  the  legal  duty  of  the  defendant  to  secure  and  obtain 
for  its  manufacturing  business  reasonably  good  and  safe 
machinery,  and  to  obtain  and  secure  a  reasonably  compe- 
tent and  skUlful  engineer  to  control,  manage  and  operate 
such  machinery  in  the  first  instance,  but  it  was  also  the  legal 
duty  of  the  defendant  and  its  engineer  intrusted  with  the 
control,  operation  and  management  of  such  machinery,  to  give 
all  reasonable  care  and  attention  to  maintain  such  machin- 
ery in  reasonable  repair  and  condition ;  and  if  you  believe 
from  the  evidence  that  the  deceased  came  to  his  death  by 
reason  of  a  failure  on  the  part  of  the  engineer  of  the  de- 
fendant to  keep  the  machinery  in  question  in  reasonable 
repair  and  condition,  as  charged  in  the  declaration,  and  that 
the  deceased  at  the  time  of  the  explosion  was  without  neg- 
ligence, then  the  plaintiff  is  entitled  to  recover,"  etc. 

This  instruction  placed  a  heavier  burden  upon  tiie  defend- 
ant than  the  law  imposes  upon  it.  If  it  exercised  all  reason- 
able care  and  attention  to  keep  the  machinery  in  repair  and 
condition,  it  discharged  its  whole  duty,  and  in  such  case  if 
the  explosion  occurred,  the  defendant,  having  exercised  such 
reasonable  care  and  diligence,  would  have  been  without 
Uabilitv.  The  instruction  makes  the  defendant  liable  at 
all  events  if  the  engineer,  in  fact,  fails  to  keep  the  machinery 
in  question  in  reasonable  repair  and  condition.  Between 
actually  keeping  it  in  such  condition  and  exercising  or- 
dinary and  reasonable  care  to  keep  it  in  such  condition 
there  is  a  msinifest  and  wide  difference.  The  one  proposi- 
tion excuses  the  owner  from  liability  where  he  has  exercised 
all  reasonable  care  and  diligencein  and  about  the  selection, 
maintenance  and  repair  of  the  plant  and  the  employment  of 
skillful  servants  in  the  operation  of  the  boiler,  and  such  is 
the  law ;  while  the  other  would  make  him  liable  for  the 
consequence  of  an  explosion  though  in  view  of  the  evidence 
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he  has  not  been  guiky  of  negligence,  which,  as  we  have 
seen,  is  not  the  law. 

There  was  in  this  case  on  the  question  of  the  care  and  dili- 
gence of  the  defendant  a  conflict  in  the  evidence.  It  was 
the  very  crucial  point  in  the  case  on  which  the  defendant's 
liability  or  non-liability  must  necessarily  turn.  It  is  essen- 
tial under  such  circumstances  that  the  instructions  to  the 
jury  giving  them  the  law  upon  such  questions  should  be 
accurate.  The  one  under  consideration  announces  a  wrong 
principle,  and  we  regard  it  as  necessarily  misleading,  and  as 
the  most  serious  of  the  errors  made  in  the  trial  of  the  case. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

lie  versed  arid  renuinded. 


TuoMAs  H.  McNeill 

V. 

William  Donohue,  for  use  of  Austin  H.  Hunt. 

Garnishment — Exemption — Evidence  of  Right  to — Judgment^  How 
Proved, 

1.  It  is  not  necessary  fof  a  garnishee  to  appear  in  the  Superior  Court 
and  i)ersonaily  insist  upon  an  exemption  to  which  it  clearly  api>ears  that 
his  creditor  is  entitled. 

2.  The  oral  testimony  by  plaintiff  that  he  has  a  judgment  against  the 
garnishee's  creditor  is  not  comixitent  evidence  of  such  judgment. 

[Opinion  filed  February  9,  1802.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  TiiKuDoiiE  BrkntanOj  Judge,  presiding. 

Messrs.  F.  J.  Partridge  and  AV.  H.  Sissox,  for  appellant. 

Messrs.  Foster  &  Jackson,  for  appellee. 

Watermax,  p.  J.     Appellant  appeals  from  a  judgment 
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rendered  against  him  by  the  Superior  Court,  in  a  proceed- 
ing wherein  he  was  sued  as  a  garnishee.  Upon  the  trial,  it 
being  on  appeal  from  a  judgment  rendered  by  a  justice  of 
the  peace,  appellant  admitted  that  he  owed  William  Dono- 
hue  $22.50  for  wages.  Donohue  testified  that  he  was  the 
head  of  a  family  consisting  of  himself  and  three  children, 
with  whom  he  had  lived  in  Chicaofo  for  some  nine  years.  The 
plaintiff  testified  that  he  had  a  judgme^it  against  Donohue 
for  more  than  $23.50.  There  was  no  dispute  that  Donohue 
was  the  head  of  a  family  and  lived  with  the  same,  nor  that 
the  sum  owing  him  was  for  wages  ;  such  being  the  case,  his 
wages  to  the  extent  of  $50  were  exempt  from  garnishment. 
Kevised  Statutes,  Chap.  62,  Sec.  14.  It  was  not  necessary 
that  the  garnishee  should  personally  appear  in  the  Superior 
Court  and  insist  upon  the  exemption  to  which  his  creditor 
was  entitled.  It  was  sufficient  that  his  counsel  then  set  up 
such  exemption  and  that  the  right  was  abundantly  estab- 
lished. 

The  judgment,  if  any,  of  the  plaintiff  against  Donohue, 
was  not  proved  in  any  competent  manner.  The  statement 
by  the  plaintiff  that  he  had  a  judgment  against  Donohue 
implies  that  there  is  better  evidence  of  its  existence  than 
mere  testimony  can  be.  The  garnishee  should  have  been 
dismissed. 

The  judgment  of  the  court  below  against  him  will  be 
reversed,  and  the  cause  remanded. 

Heversed  and  remanded. 


Eugene  La  Pointe 

V. 

Michael  O'Toole,  by  his  Next  Friend,  etc. 

Instructions — Erroneous  Assumption  of  Fact  in. 

Where,  in  an  instruction  given  to  a  jnry,  a  material  fact  is  assumed 
-which  is  denied  by  the  defendant  and  which  is  put  in  issue  by  the  plead- 
ings, such  assumption  constitutes  reversible  error. 


44  Appellate  Courts  of  Illinois.. 

Vol.  44.J  La  Pointe  v.  O'Toole. 

[Opinion  filed  February  9,  1S92.] 

AppezVl  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  W.  Clifford,  Judge,  presiding. 

Messrs.  Luther  Lafun  Mills  and  Joun  McGaffey,  for 
appellant. 

Mr.  Edward  Maher,  for  appellee. 

MoijiAN,  J.  The  declaration  in  this  action  alleged  that  the 
defendaift  committed  an  assault  and  battery  upon  the  plaint- 
iff and  struck  him  violently,  and  with  force  and  violence 
threw  him  out  of  a  building,  therebj^  breaking  his  leg,  etc. 
The  defendant  filed  t\<^o  pleas :  the  general  issue  and  mollitet^ 
manxLS  imposuiL  On  the  trial  there  was  a  direct  conflict  of 
evidence  upon  the  point  as  to  whether  defendant  laid  hands 
upon  plaintiff  at  all.  The  evidence  in  behalf  of  plaintiff 
tended  to  prove  that  said  plaintiff,  who  was  at  the  time  of 
the  alleged  injury  a  lad  about  eight  years  of  age,  was  with 
some  boy  companions  in  a  building  belonging  to  defendant, 
which  was  in  process  of  erection  and  Avas  in  an  unfinished 
state.  The  boys  had  been  running  through  the  building 
playing  tag,  and  plaintifif  having  grown  tired  of  the  sport 
sat  down  on  a  pile  of  lumber  which  Avas  upon  the  floor, 
which  floor  Avas  about  eight  feet  above  the  surface  of  the 
ground  outside ;  that  while  sitting  on  said  lumber  defendant 
climbed  up  a  ladder  onto  the  floor,  came  behind  plaintiff, 
seized  him  and  threw  him  out  of  the  doorway  to  the  ground, 
causing  the  injury. 

Defendant's  evidence  tended  to  show  that  the  boys  who 
were  in  the  building  started  to  run  away  when  the  alarm 
was  given  by  some  one  of  their  number  that  defendant  Avas 
climbing  up  the  ladder  into  the  building,  and  that  he  shouted 
to  them  to  clear  off,  that  they  had  no  business  there;  that 
some  of  the  boys,  plaintiff  among  them,  jupfiped  out  of  the 
door  upon  the  ground,  and  that  defendant  ncA'er  laid  hands 
upon  plaintiff  in  any  Avay.  Upon  this  state  of  the  evidence 
the  court  ga\"e  to  the  jury,  at  the  request  of  the  plaintiff, 
among  others,  the  tAVO  instructions  following : 
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5.  "  In  determining  the  question  whether  the  defendant, 
La  Pointe,  used  more  force  than  was  reasonably  necessary  to 
remove  the  plaintiff,  O'Toole,  from  the  premises,  the  jury 
have  a  right  to  consider  the  situation  of  the  parties,  their  rel- 
ative ages  and  the  physical  strength  or  weakness  of  either 
of  the  parties,  so  far  as  such  facts  are  in  evidence,  and  from 
these  and  all  the  facts  and  circumstances  proved  on  the  trial 
decide  whether  the  force  used  by  the  defendant.  La  Pointe, 
was  reasonably  necessary  under  the  circumstances.  If  the 
jury  believe,  from  the  evidence,  that  the  defendant  used 
unreasonable  violence,  then  the  jury  should  find  him  guiltj\" 

6.  "  Even  if  the  jury  find  from  the  evidence  that  the 
plaintiflf  had  no  right  on  the  premises  in  question,  this  fact 
of  itself  would  not  justify  the  defendant  in  using  any  more 
force  than  was  reasonably  necessary  to  remove  the  plaintiflf 
from  the  premises.  And'if  the  jury  find  from  the  evidence 
that  the  injuries  complained  of  were  inflicted  without  any 
reasonable  necessity  therefor,  or  were  wantonly  or  recklessly 
inflicted,  then  and  in  such  case,  it  is  the  duty  of  the  jtfry  to 
find  the  verdict  in  favor  of  the  plaintiflf." 

It  needs  no  argument  to  demonstrate  that  these  instruc- 
tions are  faulty.  They  assume  against  the  defendant  the 
fact  that  his  plea  puts  in  issue  and  which  his  evidence  tended 
to  deny,  to  wit,  that  defendant  forcibly  threw  plaintiflf  from 
the  house.  That  they  are  erroneous  is  plainly  admitted 
by  appellee's  counsel  in  this  court,  and  he  recognizes  that 
the  giving  of  them  must  cause  a  reversal  of  the  case  unless 
the  court  should  be  of  opinion  from  the  whole  record 
that  plaintiflf  would  have  had  a  verdict  in  any  event.  The 
record  presents  no  such  case  as  would  authorize  us  to  sustain 
the  judgment  notwithstanding  the  error  committed.  De- 
fendant is  entitled  to  have  the  verdict  of  the  jury  on  the 
issue  made  by  the  evidence,  and  he  was  effectually  deprived 
of  such  verdict  by  the  assumption  made  against  him  in  the 
instructions. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Hevej'sed  and  remanded. 
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az  023  ET    AL. 

V. 

John  Cottingham,  by  his  Next  Friend,  etc. 

Witnesfies— Impeaching  Testimony— Foundation  for  Must  be  Laid. 

Where  one  party  on  affidavit  applies  for  a  continuance  on  account  of 
the  absence  of  a  witness,  and  the  other  party,  to  avoid  the  continuance, 
admitted  that  the  witness,  if  present,  would  testify  as  stated  in  the 
affidavit,  heldy  tliat  it  was  error  to  admit  a  letter  from  the  absent  witness 
for  the  pm-pose  of  imi)eaching  liis  testimony. 

[Opinion  filed  February  9,  1S92.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
S.  P.  McConnell,  Judge,  presiding. 

]\[essrs.  TV.  J.  IIynes,  Edmund  Furtumann  and  H.  II. 
Martin,  for  appellants. 

Mr.  Joseph  Wright,  for  appellee. 

Gary,  J.  The  appellee  sued  both  companies  for  an  injury 
he  sustained  while  on  a  car  of  the  last  named  comj)any,  in 
consequence  of  a  collision  between  cars,  one  of  one,  and  the 
other  of  the  other  company.  We  shall  leave  untouched  all 
questions  relating  to  the  merits  of  the  case  and  the  sufficiency 
of  the  evidence,  as  there  is  one  fatal  error  which  may  not  be 
disregarded.  Whatever  might  be  said  upon  other  points 
w^ould  be  unnecessary,  and  might  be  afterward  treated  as 
superfluous.  Johnson  v.  People,  40  111.  App.  3S2;  Wells  on 
Res  Adjudicata  and  Stare  Decisis,  Sec.  581  et  seq. 

The  defendants,  appellants,  on  an  affidavit  applied  for  a  con- 
tinuance on  account  of  the  absence  of  a  medical  witness.  The 
appellee  to  avoid  the  continuance  admitted  that  the  witness, 
if  present,  Avould  testify  as  stated  in  the  affidavit.    After  that 
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admission  was  used  as  evidence  by  the  appellants,  the  appel- 
lee, over  their  objection  and  exception,  read  a  letter  from 
the  Avitness  to  the  appellee's  attorney,  as  impefiching  him. 
That  this  is  error  is  beyond  controversy.  The  question  has 
been  before  the  Supreme  Court  of  Iowa,  Alabama  and  Mis- 
sissippi and  the  Appellate, Court  of  the  Fourth  District  of 
this  State,  and  always  decided  the  same  way  in  language 
substantially  like  that  of  Judge  Wilkins  in  C.  &  A,  R.  li. 
V.  Lammert,  19  111.  App.  135;  State  v.  Shannehan,  22  Iowa, 
435;  Williamson  v.  Reel,  29  Iowa,  458;  Pool  v.  Devers,  30 
Ala.  672;  Fulton  v.  Hughes,  63  Miss,  61;  and  see  State  v. 
Ilickman,  75  Mo.  416.  That  the  impeaching  matter  was  in 
writingvdoes  not  change  the  rule  as  to  laying  a  foundation 
for  its  use.     Matter  of  Noble,  124  111.  206. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


City  of   Chicago 
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Appeal  and  Error — Injunctions— Motion  to  Dissolvc^Sec,  13,  Art,  4, 
Constitution. 

So  much  of  the  act  entitled  "  An  act  to  provide  for  appeals  from  inter- 
locutory orders  granting  injunctions  or  appointing  receivers,"  approvetl 
June  14,  1887,  as  attempts  to  provide  for,  and  confer  jurisdiction  upon 
this  court,  not  only  in  the  case  of  appeals  from  orders  granting  injunc- 
tions or  appointing  receivers,  but  also  from  those  overruling  a  motion  to 
dissolve  an  injunction,  is  unconstitutional  because  embracing  a  subject 
not  expressed  in  the  title  of  the  act. 

[Opinion  filed  February  9,  1802.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoREN  C.  Collins,  Judge,  presiding. 

Messrs.  Abthur  H.  Chetlain  and  Arnott  Stubblefield, 
for  appellant. 
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Mr.  R.  D.  Coy,  for  appellee. 

Waterman,  P.  J.  The  appeal  in  this  case  is  taken  from 
an  order  of  the  Circuit  Court,  overruling  a  motion  to  dis- 
solve an  injunction  issued  by  that  court. 

This  court  held  in  the  case  of  Taylor  v.  Kirby,  31  111. 
App.  658,  that  so  much  of  the  act  entitled  "An  act  to  pro- 
vide for  appeals  from  interlocutory  orders  granting  injunc- 
tions or  appointing  receivers,"  approved  June  14,  1887,  as 
attempts  to  provide  for,  and  confer  jurisdiction  upon  this 
court,  not  only  in  the  case  of  appeals  from  orders  granting 
injunctions  or  appointing  receivers,  but  also  from  those 
overruling  a  motion  to  dissolve  an  injunction,  is  unconstitu- 
tional, because  embracing  a  subject  not  expressed  in  the  title 
of  the  act. 

The  provision  of  the  constitution  alluded  to  is  Sec.  13,  of 
Art.  4. 

To  the  decision  upon  this  subject,  heretofore  made,  we 
adhere. 

The  appeal  in  this  case  will  therefore  be  dismissed. 

Ajyjpeal  dismissed. 
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Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany 

V. 

Alfred  M.  Hoyt  et  al. 

Covenant— Action  of— Pleading— Assignment  of  BreacJies^Of  Read- 
iness to  Perform — Effect  of  Former  Decision, 


1.  This  court  is  bound  by  its  decision  on  a  former  appeal  in  the  same 
cause,  whether  right  or  wrong. 

2.  If  the  words  of  a  covenant,  taken  in  connection  with  the  remain- 
der of  a  deed,  do  not  mean  the  same  as  when  they  are  separated  from 
their  context,  a  breach  assigned  in  the  words  of  the  covenant  is  ill. 

8.  In  an  action  of  covenant  brought  by  appellees,  who  had  leased  from 
appellant  certain  land  and  erected  an  elevator  thereon,  to  r(?cover  dam- 
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ages  from  appellant  for  failure  to  furnish  to  appellees  for  storage  the 
amount  of  grain  which  it  had  contracted  in  the  lease  to  furnish,  this 
court  holds,  that  the  covenant  upon  which  breaches  were  assigned  was 
in  effect  a  covenant  by  appellant  that  the  grain  should  be  brought  to  the 
elevators  in  readiness  to  be  received  there,  and  that  the  breach  should 
have  been  assigned,  not  in  the  words  of  the  indenture,  but  in  accordance 
-with  its  legal  effect,  and  that  readiness  to  perform  on  their  part  was  not 
properly  alleged  by  plaintiffs. 

[Opinion  filed  February  9,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Ellioti  Anthony,  Judge,  presiding. 

Mr.  Edwin  Walker,  for  appellant. 

Mr.  John  N.  Jewett,  for  appellees. 

Gary,  J.  This  is  an  action  of  covenant,  by  the  appellees 
against  the  appellant,  upon  an  indenture,  the  parts  of  which 
material  to  the  present  case  are  as  follows : 

"  This  agreement,  made  this  eighteenth  day  of  February, 
A.  D.  1880,  between  the  Chicago,  Milwaukee  and  St.  Paul 
Railway  Company,  party  of  the  fii'st  part,  and  Jesse  Hoyt, 
Alf  i"e<l  M.  Hoyt,  Theodore  I.  Husted  and  Leonard  Hazel  tine, 
doing  business  under  the  firm  name  and  style  of  Jesse  Hoyt 
and  Company,  of  the  city  of  Kew  York,  and  Perry  H. 
Smith  and  George  L.  Dunlap,  of  the  city  of  Chicago,  parties 
of  the  second  part.    Witnesseth : 

"  1.  That  said  party  of  the  first  part  hereby  leases,  demises 
and  lets  for  the  period  of  ten  (10)  years  from  the  first  day 
of  January,  1881,  to  the  said  parties  of  the  second  part,  lots 
three  (3),  four  (4)  and  five  (5),  of  block  K  of  the  original 
town  of  Chicago,  at  an  annual  rental  of  three  thousand  eight 
hundred  and  fifty  (3,850)  dollars,  to  be  paid  quarterlj'-  on  the 
first  day  of  January,  April,  July  and  October  of  each  year, 
together  with  all  taxes  and  assessments  that  may  be  levied 
upon  said  premises  during  the  term  of  said  lease. 

"  2.  The  said  parties  of  the  second  part  agree  to  erect, 
build  and  construct  on  said  lots  three  (3),  four  (4)  and  five 
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(5),  a  grain  elevator  of  the  capacity  of  sevea  hundred  thou- 
sand (700,000)  bushels  or  more,  during  the  year  18S0,  and 
further  agree  to  complete  the  same,  ready  for  business, 
with  all  reasonable  dispatch;  said  elevator  to  be  constructed 
in  the  usual  manner  of  grain  elevators  in  the  city  of  Chi- 
cago, and  in  all  respects  to  be  a  first-class  elevator,  with 
suitable  and  proper  foundations  and  machinery,  with  proper 
bins  for  storing  different  kinds  of  grain,  and  different 
grades,  and  with  all  the  modem  improvements  and  appurte- 
nances of  a  first-class  elevator,  for  the  transaction  of  the 
business  of  receiving,  storing  and  discharging  grains,  and  to 
be  constructed  to  the  satisfaction  of  the  said  party  of  the 
first  part,  in  these  respects. 

"3.  Tlie  said  party  of  the  first  part  agrees  to  lay  all  nec- 
essary tracks  adjacent  t6  said  elevator,  to  connect  its  rail- 
way therewith  for  the  purpose  of  delivering  grain  in  cars 
thereto,  and  keep  the  same  in  repair  during  the  time  of  this 
lease,  and  agrees  to  deliver  on  said  tracks,  in  cars  at  said 
elevator,  to  the  parties  of  the  second  part,  all  the  grain 
that  may  be  brought  by  its  railway  consigned  to  parties  in 
the  city  of  Chicago,  so  far  as  the  party  of  the  fii-st  part  can 
legally  control  the  same,  for  handling  and  storage  in  said 
elevator. 

"  4.  The  said  parties  of  the  second  part  agree  to  receive, 
handle  and  store  said  grain  as  delivered,  in  the  usual  manner 
of  handling  grain  in  the  city  of  Chicago,  to  the  extent  of  the 
capacity  of  said  elevator  so  to  be  constructed,  and  in  addition 
agree  that  they  will  use  for  the  same  purpose,  so  far  as  tlieir 
other  engagements  will  allow,  the  elevator  now  standing  on 
lots  one  (1)  and  two  (2)  of  said  block,  and  that  said  party  of 
the  first  part  shall  at  all  times  be  entitled  to  storage  for  its 
grain  to  theextent  of  at  least  one  million  (1,000,000)  bushels. 

^'•The  parties  of  the  second  part,  with  the  consent  of  the 
party  of  the  first  part,  may  receive  grain  for  storage  from 
other  parties  and  from  river  and  canal  craft,  but  in  case  such 
grain  is  so  received,  so  as  to  reduce  the  capacity  of  the  par- 
ties of  the  second  part  to  accommodate  the  party  of  the  first 
])art,  to  the  extent  of  one  million  (1,000,000)  bushels  in  said 
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elevators,  the  said  parties  of  the  second  part  agree  to  fur- 
nish storage  in  other  elevators  to  the  party  of  the  first  part, 
to  the  extent  that  their  capacity  is  so  reduced  without 
expense  to  the  said  party  of  the  first  part  for  switching  or 
otherwise.     *    *    * 

"  8.  In  consideration  of  the  agreements  aforesaid,  the  said 
party  of  the  first  part  agrees  "that  the  total  amount  of  grain 
received  at  said  elevators  shall  be  at  least  five  million  bush- 
els on  an  average  for  each  year  during  the  term  of  this  lease, 
and  in  case  it  shall  fall  short  of  that  amount,  the  said  party 
of  the  first  part  agrees  to  pay  to  the  said  parties  of  the  sec- 
ond part  one  cent  per  bushel  on  the  amount  of  such  defi- 
ciency, settlements  to  be  made  at  the  close  of  each  year; 
and  whenever  it  shall  appear,  at  the  close  of  any  year,  that 
the  total  grain  received  during  so  much  of-  the  term  of  this 
lease  as  shall  then  have  elapsed,  does  not  amount  to  an  aver- 
age of  five  million  bushels  for  each  j'^ear,  the  party  of  the 
first  part  shall  pay  to  the  parties  of  the  second  part  one 
cent  per  bushel  for  the  amount  of  such  \leficiency;  but  in 
case  it  sHall  afterward  appear  that  the  total  amount  received 
up  to  that  time  equals  or  exceeds  the  average  amount  of  five 
million  bushels  per  annum,  the  amount  so  paid  to  the  parties 
of  the  second  part  shall  be  refunded,  or  so  much  thereof  as 
the  receipts  of  the  year  shall  have  exceeded  five  million 
bushels,  so  that  the  whole  amount  paid  on  account  of 
deficiency  shall  be  refunded  should  the  total  receipts  for  the 
entire  tenn  equal  or  exceed  fifty  million  bushels  in  all  on 
an  average  of  five  million  bushels  for  each  year." 

The  declaration  contains  two  counts,  the  second  the  fullest, 
which,  before  assigning  breaches,  alleges : 

"  And  the  plaintiffs  aver  that  they  and  said  Jesse  Hoyt 
and  Perry  H.  Smith  in  their  lifetime,  from  the  dates  of  said 
indenture  and  the  amendment  thereto,  have  in  all  ways  per- 
formed and  fulfilled  all  the  covenants,  undertakings  and 
promises  in  said  indenture  contained,  by  them  ta  be  per- 
formed and  kept,  and  carried  out  all  the  obligations  resting 
upon  them  by  reason  thereof,  according  to  the  true  senst^ 
and  meaning  of  said  indenture  and  the  amendment  thereto, 
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and  that  they  entered  into  possession  of  said  lots  three  (e3), 
foul*  (4)  and  five  (5),  demised  as  aforesaid  to  them  by  the 
defendant  on,  to  wit,  the  first  day  of  May,  1880,  and  ever 
since  then  have  remained  in  possession  of  them,  paying  the 
rentals  of  the  amounts  and  at  the  times  specified  therefor  in 
said  indenture,  to  the  defendant,  and  also  all  taxes  and  assess- 
ments on  said  lots,  as  required  therein. 

*^And  said  j)laintiffs  also  aver  that  they  erected,  built  and 
constructed  upon  said  demised  lots,  during  the  year  1880,  a 
grain  elevator  of  the  capacity  of  700,000  bushels  and  had  the 
same  completed  ready  for  business  as  required  by  the  said 
agreement  and  at  the  time  required,  and  that  they  con- 
structed the  same  as  a  first-class  elevator,  with  the  foun- 
dations, machinery,  appliances,  appurtenances  and  modern 
improvements  mentioned  in  said  indenture,  and  that  said 
elevator  was  constructed  by  them  to  the  satisfaction  of  said 
defendant. 

"And  the  plaintiflFs  aver  that  from  the  date  of  the  comple- 
tion of  said  elevator  as  aforesiiid,  ready  for  business,  they 
furnishe<l  to  the  defendant  therein  and  in  the  other  elevator 
mentioned  in  said  indenture  as  then  standing  upon  lots  one 
(1)  and  two  (2)  of  said  block  K,  storage  room  for  grain  to 
the  amount  by  them,  the  plaintiffs,  required  to  be  furnished 
tinder  said  agreement,  that  is  to  say,  to  the  amount  of 
one  million  bushels,  and  at  all  times  have  been  ready  and 
willing  to  furnish  the  storage  for  grain  to  the  defendant 
that  was  so  as  aforesaid  required  to  be  furnished  to  it  by 
them  in  said  two  elevators. 

"And  the  plaintiffs  further  aver  that  from  the  date  of  the 
completion  of  said  elevator  they  have  at  all  times  held  and 
reserved  for  the  use  of  said  defendant  the  one  million  bush- 
els of  storage  capacity  stipulated  for  in  said  agreement,  and 
received,  stored  and  handled  in  and  by  means  of  the  storage 
capacity  aforesaid,  so  set  apart  and  held  for  the  use  of  said 
defendant,  all  the  grain  tendered  by  the  said  defendant  for 
storage  and  handling  which  could  be  received,  stored  and 
handled  in  and  by  means  of  the  said  storage  capacity  of  one 
million  bushels,  in  the  usual  manner  of  handling  grain  in 
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the  city  of  Chicago,  and  that,  in  the  usual  and  custoraar}*" 
manner  of  handling  grain  in  the  city  of  Chicago  at  the  date 
of  said  agreement  and  for  many  years  prior  thereto,  and 
continuously  thereafter,  it  was  easily  practicable  to  receive, 
store  and  handle  annually,  in  and  by  means  of  an  elevator 
storage  capacity  of  one  million  bushels,  a  very  large  amount 
of  grain  in  excess  of  said  actual  storage  capacity,  to  wit, 
five  millions  of  bushels  of  grain  and  upward. 

"And  the  said  plaintiflFs  further  aver  that  from  the  date  of 
the  completion  of  the  said  elevator  as  aforesaid,  upon  said 
lots  3,  4  and  5  of  said  block  K  aforesaid,  to  wit,  the  first 
day  of  January,  A.  D.  1881,  up  to  and  until  the  first  day  of 
January,  A.  D.  1888,  the  average  amount  of  grain  delivered 
by  said  defendant  at  said  elevators  for  storage  and  handling 
therein  and  thereby  was  less  than  five  million  bushels  per 
annum." 

And  breaches  are  assigned  as  follows : 

"  1st  breach :  But  the  said  plaintiffs  aver  that,  notwith- 
standing the  said  defendant  in  said  indenture  of  lease  and 
agreement,  covenanted  that  the  total  amount  of  grain  received 
at  said  elevators  should  be  at  least  five  million  bushels  on  an 
average  for  each  year  during  the  term  of  said  lease,  yet  the 
amount  of  grain  received  in  said  elevators  during  the  year 
1888,  during  which  year  there  was  kept  for  the  defendant 
the  full  storage  capacity  in  said  elevators  of  one  million 
bushels  agreed  upon  in  said  indenture,  was  less  than  the  five 
million  bushels  covenanted  by  the  defendant  to  be  received 
therein  during  said  vear  bv  three  million  one  hundred  and 
sixteen  thousand  five  hundred  and  twenty-one  (3,116,521) 
bushels,  by  reason  of  which  the  defendant,  according  to  the 
terms  of  the  indenture  aforesaid,  became  and  was  bound  at 
the  close  of  said  year  1S8S,  to  pay  to  the  plaintiffs  for  said 
deficiency  for  the  year  1888,  the  sum  of  thirty-one  thousand 
one  hundred  and. sixty-five  dollars  and  twenty-one  cents 
($31,165.21). 

"  2d  breach :  And  for  a  second  breach  the  said  plaintiffs 
aver  that  notwithstanding  the  said  defendant  in  said  indent- 
ure of  lease  and  agreement  covenanted  that  the  total  amount 
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of  grain  received  at  said  elevator  should  be  at  least  five  raill- 
ion  bushels  on  an  average  for  each  year  during  the  terra  of 
said  lease,  yet  the  amount  of  grain  received  at  said  eleva- 
tors during  the  year  1888,  during  which  year  there  was  kept 
for  the  defendant  the  full  storage  capacity  in  said  elevators 
of  one  million  bushels  agreed  upon  in  said  indenture,  and  a 
large  part  of  which  was  wholly  vacant  and  unoccupied,  was 
less  than  the  five  million  bushels  covenanted  by  the  defend- 
ant to  be  received  at  said  elevators  during  said  year  by 
tliree  million  one  hundred  and  sixteen  thousand  five  hundred 
and  twenty-one  (3,116,521)  bushels,  by  reason  of  which  the 
defendant,  according  to  the  terms  of  the  indenture  afore- 
said, became  and  was  bound  at  the  close  of  said  year  1888, 
to  pay  the  plaintiffs  for  said  deficiency  for  the  year  1888, 
the  sum  of  thirty-one  thousand  one  hundred  and  sixty -five 
dollars  and  twenty-one  cents  ($31,165.21)." 

A  judgment  for  the  appellees  was  reversed  upon  a  fornaer 
appeal  (37  111.  App.  64:)  on  three  points : 

First.  That  the  covenant  upon  which  the  breaches  are  as- 
signed, is  in  legjil  effect  a  covenant  by  the  appellant  that  the 
grain  should  be  brought  to  appellees  in  readiness  to-  be 
received  at  said  elevators,  and  that  the  breach  should  be 
assigned,  not  in  the  words  of  the  indenture,  but  in  accordance 
with  that  legal  effect. 

Second.  That  the  appellees  should  aver  their  readiness 
and  willingness  to  receive  the  grain. 

Third.  That  the  appellees  must  show  a  deficiency  for  the 
whole  expired  term,  and  not  merely  for  the  year  1888. 

Right  or  wrong,  we  are.  now  bound  by  that  decision. 
Flower  v.  Brumbach,  30  111.  App.  294;  Allemania  Ins.  Co. 
V.  Peck,  33  111,  App.  548. 

The  appellees,  on  the  remand  of  the  case  to"  the  Superior 
Court,  substituted  two  new  counts  for  the  former  one;  the 
appellant  demurred,  the  demurrer  was  overruled,  and  dam. 
ages  assessed  and  judgment  entered  for  the  appellees,  from 
which  this  appeal  is  prosecuted. 

Why,  in  the  amended  declaration,  the  objections  to 
the  original  declaration  were  not  removed,  in  the  instruct- 
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ive  words  of  the  brief  of  the  counsel  of  the  appellee,  in 
another  connection.  "  is  no  business  of  the  court."  That  he 
agrees  with  us  as  to  the  legal  effect  of  the  covenant  is 
shown  by  his  brief,  where  he  says  that  "  the  St.  Paul  Com- 
pany agreed  that  the  amount  of  grain  delicered  at  said  ele- 
vators for  handling  and  storage  should  be  at  least  5,000,000 
bushels  on  the  average."  And  again  that  the  company 
^'guaranteed  that  the  amount  so  delivered ^ovX(S.  be  5,000,- 
000  bushels  per  annum  on  an  average."  Kot  only  because 
we  are  bound  by  the  fonner  decision,  but  because  the  law 
IS  so,  we  hold  that  the  breaches  are  not  well  assigned.  If 
the  words  of  a  covenant,  taken  in  connection  with  the 
residue  of  the  deed,  do  not  mean  the  same  as  when  they  are 
separated  from  their  context,  a  breach  assigned  in  the 
words  of  the  covenant  is  ilL  Sicklemore  v.  Thistleton,  6 
M.  <&  S.  9. 

The  pleader  has  unnecessarily,  at  great  length,  stated  the 
acts  of  the  appellees  in  performance  of  their  covenants. 
The  first  fifty  words  of  that  narrative  would  liave  been 
sufficient.     Byrne  v.  McNulty,  2  Gilm.  424. 

Eut  readiness  to  receive  the  five  million  bushels,  either  on 
an  average  or  in  any  one  year,  is  not  alleged.  True,  they 
aver  that  they  were  *'  ready  and  willing  to  furnish  the  stor- 
age for  grain  to  the  defendant  that  was  so  as  aforesaid 
required  to  be  furnished  to  it  by  them  in  said  two  elevators." 
That,  however,  was  but  one  million  bushels  under  covenant 
four.  Then,  in  a  long  sentence  next  following,  they  reach 
the  result  that  it  "  was  easily  practicable  "  for  them  to  have 
received  the  five  million.  That  may  be  an  inconclusive 
argument  that  they  were  ready  and  willing,  for  from  the 
whole  tenor  of  the  deed  it  mjiy  fairly  be  inferred  that  it 
would  have  been  for  their  interest,  but  it  is  not  good  plead- 
ing. 

The  extent  of  the  obligation  of  the  appellant  itself  to 
deliver,  is  measured  by  covenant  three.  If  all  the  grain 
from  all  sources  that  came  to  the  elevators  was  five  mill- 
ion, then,  though  not  a  bushel  was  brought  by  appellant, 
covenant  eight  was  performed.    And  if  ten  million  came 
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from  other  sources,  and  the  appellant  had  not  performed 
under  covenant  three,  it  would  have  been  liable  for  a  breach 
of  that  covenant.  In  considering,  therefore,  whether  a 
breach  of  covenant  eight  is  shown,  the  source  whence  the 
grain  came  is  to  be  laid  out  of  view,  and  the  averment  that 
the  defendant  did  not  deliver  five  million  shows  no  breach 
of  a  covenant  that  five  million  should  come.  In  that  par- 
ticular, therefore,  the  declaration  has  not  been  improved. 
The  judgment  is  reversed  and  the  cause  remanded. 

lieversed  and  remanded. 


Louisville,   New    Albany  &  Chicago    Railway 
15SI  Company 

V. 

George  F.  Johnson. 

Eailroads — Negligence  of— Personal  Injuries — Comparative  Negli- 
gence. 

1.  The  failure  of  a  railway  company  to  stop  its  train  at  a  crossing  in 
accordance  with  the  requirements  of  a  police  regulation  is  no  breach  of 
duty  toward  a  passenger  who  desired  to  alight  at  such  crossings  and 
therefore  the  cojnpany  could  be  guilty  of  no  negligence  toward  such 
passenger  in  its  method  of  managing  its  train  at  tliis  point,  it  being 
without  nbtice  that  he  had  placed  himsolf  in  a  position  of  peril  in 
attempting  to  alight. 

2.  It  is  negligence  for  a  passenger  to  alight  from  a  train  while  it  is 
in  motion. 

8.  The  rule  of  comparative  negligence  has  no  application  and  can 
not  be  i>roperly  invoked  except  in  cases  where  the  party  injured  ob8ei*ved 
oixiinary  care  for  his  own  safety  with  reference  to  the  particular  circum- 
stances  involved. 

4 

[Opinion  filed  Miirch  4,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon,  Elliott  Anthony,  Judge,  presiding. 
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Mr.  George  W.  Kretzinger,  for  appellant. 

Messrs.  John  C.  Black  and  Willett  &  Johnson,  for 
appellee. 

MoKAN,  J.  Appellee  brought  this  action  to  recover  for 
an  injury  received  hy  him  while  getting  off  one  of  de- 
fendant's trains.  The  evidence  shows  that  .appellee  and  his 
cousin  and  cousin's  son,  who  were  all  returning  from  work 
in  Chicago  to  their  homes  in  Englewood,  got  on  the  train  at 
Archer  avenue  and  took  seats  near  together  in  the  car. 
When  the  conductor  came  for  the  tickets  appellee's  cousin 
told  him  that  he  wanted  to  get  off  at  the  railroad  crossing 
at  58th  street,  and  the  conductor  said  it  was,  not  a  station 
but  they  stopped  for  the  crossing.  Appellee  heard  this 
conversation  but  said  nothing  to  the  conductor  about  get- 
ting off  himself.  When  the  train  approached  the  railroad 
crossing  appellee  went  out  on  the  platform  on  the  east  side 
thereof,  his  cousin  being  on  the  west  side,  and  what  then 
occurred  appellee  relates  as  follows : 

"  As  the  train  neared  the  crossing  it  slowed  up  until  it 
was  running,  I  presume,  about  as  fast  as  a  man  could  walk 
ordinarily,  and  I  stepped  down  on  the  stej)  and  took  hold  of 
the  rail  of  the  coach  with  my  right  hand,  and  the  rail  in 
front  with  my  left  hand,  and  having  a  little  small  basket  on 
my  right  arm  that  I  carry  my  lunch  in,  and  just  as  I  swung 
off,  the  train  gave  a  kind  of  a  jerk  and  turned  me  around 
and  threw  me.  After  that  I  didn't  remember  anvthinor 
about  it,  only  that  I  knew  I  was  under  the  train  and  they 
picked  me  up." 

Q.  '*  You  got  off  while  the  train  was  in  motion  ? "  A. 
"  Tes,  sir."  Q.  "  The  train  hadn't  come  to  a  stop  ? "  A. 
"  No,  sir,  it  didn't  come  to  a  standstill." 

Api)ellee's  arm  was  crushed  by  the  care  running  over  it, 
and  he  was  otherwise  injured.  Other  Avitnesses  make  the 
speed  of  the  train  greater  at  the  point  where  appellee  got 
off  than  he  does,  and  all  agree  that  the  train  did  not  come 
to  a  stop,  but  that  it  slackened  s}:)eed  as  it  came  to  the  cross- 
ing and  then  increased  it  suddenly.  The  jury  found  a  ver- 
dict in  favor  of  appellee. 
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It  is  contended  that  as  the  law  of  the  State  required  the 
train  to  be  brought  to  a  fuH  stop  when  apj)roaching  the 
crossing  of  another  railroad,  the  failure  to  come  to  a  full 
stop  or  the  sudden  increasing  of  the  speed  of  the  train, 
was  such  an  act  as  made  the  question  to  be  tried  by  the 
jury  one  of  comparative  negligence.  We  do  not  |>erceive 
how  such  failure  to  stop  or  such  sudden  increase  of  speed 
can  be  held  to  be  negligence  by  the  a])pellant  in  the  dis- 
charge of  its  duties  toward  appellee  under  the  fiicts  as  dis- 
closed in  this  record.  lie  did  not  notify  the  conductor  that 
he  intended  to  de])art  from  the  train  at  that  ])oint,  and  the 
appellant  did  not  undertake  to  allow  him  an  opportunity  to 
do  so.  While  appellant  might  be  bound  to  obey  the  police 
regulation  requiring  it  to  stop  at  the  crossing  under  the 
penalty  prescribed  by  the  statute,  it  was  under  no  duty  to 
appellee,  growing  out  of  its  contract  with  him  as  a  passenger, 
to  stop  the  train  at  said  crossing.  Refusing  to  stop,  or  a 
failure  to  slacken  si)eed  at  that  point,  was  no  breach  of  its 
agreement  with  appellee,  or  of  any  duty  arising  therefrom. 
Ilaving  slackened  speed  it  was  under  no  duty  not  to  inci'ease 
speed  suxldenly  or  by  a  sudden  jerk,  it  being  without  notice 
that  appellee  had  placed  himself  in  a  position  where  such 
sudden  jerk  would  subject  him  to  peril.  A]>])ellant  being 
under  no  duty  to  api^ellee  quoad  the  time  and  circumstances 
of  the  accident,  it  follows  that  appellant  could  be  guilty  of 
no  negligence  toward  him  in  managing  its  train  as  shown 
by  the  evidence.  Ohio  &  Miss.  Ey.  Co.  v.  Stratton,  78  111. 
8S. 

There  is  then  upon  this  record  no  question  of  comparative 
negligence,  for  that  question  can  arise  only  when  both  par- 
ties are  guilty  of  negligence  which  contributes  to  the  injur\\ 
It  has  been  many  times  decided  that  getting  off  or  on  a 
train  of  cars  in  motion  is  such  negligence  as  will  preclude  a 
recovery  for  an  injury  received.  C.  H.  I.  &  P.  liy.  Co,  v. 
Eininger,  114  111.  79 ;  Chicago  &  N.  W.  Ry.  (^o.  v.  Scates,  90 
111.  58^) ;  Lecor  v.  Toledo,  Peoria  &  W.  R.  R.  Co.,  10  Fed. 
Rep.  15 ;  Hunter  v.  Cooperstown  A:  S.  V.  R.  R.  Co.,  12G 

:n.  y.  18. 
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In  C,  B.  &  Q.  K.  R.  Co.  v.  Hazzard,  26  111.  373,  the  Supreme 
Court  characterizes  the  getting  off  a  train  while  in  motion 
as  a  careless  and  imprudent  act,  for  which  the  one  who  does 
it  and  not  the  railroad  company  should  suffer  the  conse- 
quences. If,  then,  there  was  some  negligence  on  the  part  of 
the  appellant,  there  could  be  no  recovery  in  this  case,  because 
getting  off  a  train  while  in  motion  is  a  lack  of  ordinary 
care,  and  in  order  that  the  plaintiff  may  recover  there  must 
not  only  be  fault  on  the  part  of  the  defendant,  but  ordinary 
care  on  the  part  of  the  plaintiff  must  be  shown ;  and  so  it  is 
well  settled  that  the  rule  of  comparative  negh'gence  has  no 
application  and  can  not  be  pro]X3rly  invoked  excej)t  in  cases 
where  the  party  injured  observed  ordinary  care  for  his  own 
safety  with  reference  to  the  particular  circumstances  in- 
volved. Garfield  Manufacturing  Co.  v.  McLean,  18  111.  App. 
447;  C,  B.  &  Q.  E.  R.  Co.  v.  Johnson,  103  111.  512. 

It  may  be  true,  as  implied  in  appellee's  brief,  that  a  rail- 
road company  may  so  conduct  itself  by  the  course  of  its 
business  as  to  assume  the  same  duties  to  passengers  who 
discharge  themselves  from  its  trains  at  a  railroad  crossing, 
as  it  owes  to  them  at  a  regular  station.  Where  the  company 
treated  the  crossing  as  a  point  for  receiving  and  discharging 
])assengers  its  obligations  to  a  passenger  would  doubtless  be 
the  same  as  at  a  regular  station.  That  is,  the  conduct  of 
the  company  would  have  the  effect  of  making  the  crossing  a 
station.  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Ward,  35  111.  App. 
423. 

But  showing  that  at  some  time,  or  at  different  times,  pas- 
sengers upon  the  trains  had  taken  advantage  of  the  stop  at 
the  crossing  to  leave  the  train  without  the  direction  or 
supervision  of  the  company's  agents,  would  not  be  sufficient 
to  bind  the  company  to  conduct  and  manage  its  trains  at 
the  crossing  as  at  a  station.  We  find  no  evidence  in  this 
case  sufficient  to  warrant  the  conclusion  that  tlie  appellant 
company  was  in  the  habit  of  discharging  or  receiving  pas- 
sengers at  this  crossing.  The  motion  to  strike  out  the  bill 
of  exceptions,  which  was  reserved  to  the  hearing,  is  over- 
ruled. The  judgment  must  be  reversed  and  the  case 
remanded.  lieversed  and  remanded. 
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NoRxn  Chicago  Street  Railway  Company 

V. 

E.   A,   Hudson,  , 

street  Railways — Evidence, 

In  an  action  brought  to  recover  the  value  of  a  horse,  lost  through  hav- 
ing his  foot  caught  in  the  crossing  of  defendant's  street  railway  track 
and  a  raihoad  track,  7i€Zd,  that  evidence  of  other  accidents  at  tlie  same 
place,  while  the  crossing  was  in  tlie  same  condition,  was  incompetent. 

/        [Opinion  filed  March  4,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

]Mr.  Edmuxd  Furt^manx,  for  appellant. 

Mr.  EoBERT  Yan  Sakds,  for  appellee. 

Gary,  J.  This  is  an  action  by  the  appellee  to  recover 
the  value  of  a  horse  lost  by  the  effect  of  having  his  foot 
caught  in  the  crossing  of  the  track  of  appellant  and  the 
track  of  the  Chicago  &  Northwestern  Eailway.  We  are 
constrained  to  reverse  the  judgment  because  of  the  admis- 
sion, over  the  objection  and  exception  of  the  appellant,  of 
evidence  of  other  accidents  at  the  same  place  while  the 
crossing  was  in  the  same  condition.  The  cases  conflict  as 
to  whether  such  evidence  is  admissible.  Morse  v.  Minn,  ife 
St.  L.  Ey.,  30  Minn.  465.  But  this  court  is  committed  to 
the  doctrine  that  it  is  not,  Kolb  v.  Chicago  Stamping  Co., 
3?  111.  A])p.  488;  Chicago  Anderson  Pressed  Brick  Com- 
pany V.  lieinninger,  41  111.  App.  324. 

Whatever  inference  in  favor  of  the  admissibilitv  of  such 
evidence  in  general,  might  be  drawn  from  City  of  Chicago 
V.  Powers,  42  111.  169,  in  Hodges  v.  Bearse,  129  111.  87,  is 
fairly  rebutted. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

lie  versed  and  remanded. 
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H.  Boyd  Frazier  and  Charles  E.  Friel 

V. 

Malcolm  Caruthers  et  al. 

Landlord  and  Tenant — Forfeiture  for  Subletting — Waiver  of — Judg- 
ment in  Forcible  Detainer — No  Suspension  of  Other  Rights — Right  of 
Entry — Forcible  Entry,  Whether  Unlawful, 

1.  The  service  by  the  landlord  upon  his  tenant  of  a  five-day  notice, 
under  the  statute,  he  having  knowledge  at  the  time  of  a  subletting  which, 
under  the  lease,  was  ground  for  forfeiture,  amounts  to  a  waiver  of  the 
forfeiture  incurred  by  such  subletting. 

2.  A  judgment  in  a  forcible  detainer  suit  in  favor  of  a  landlord  does 
not  suspend  the  landlord's  freedom  of  action  to  enforce  his  rights  exist- 
ing independently  of  such  judgment. 

3.  The  acceptance  by  a  landlord,  after  his  right  of  possession  was 
fixed,  of  property  from  the  tenant  in  payment  of  rent  that  had  accrued, 
is  no  waivey  of  his  right  to  enter. 

4.  Upon  the  case  presented,  this  court  holds  that  sub-tenants,  who 
had  been  put  out  of  possession  by  the  landlord,  who  had  the  righi  of 
possession,  could  not  maintain  against  him  an  action  of  frespass. 

5.  Obiter y  a  clause  of  re-entry  in  aHease  is  binding  upon  sub-tenants. 
Communis  opinio  is  evidence  of  the  law. 

[Opinion  filed  March  4,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the 
Hon.  KicHAKD  W.  Clifford,  Judge,  presiding. 

Mr.  AzEL  F.  Hatch,  for  appellants. 

"  The  rule  of  law  as  now  settled  by  the  recently  adjudi- 
cated cases  is,  that  any  acts  which  are  equivalent  to  an 
agreement  on  the  part  of  the  tenant  to  abandon,  and  on  the 
part  of  the  landloi^  to  resume  the  demised  premises, 
amount  to  a  surrender  by  operation  of  law."  Talbot  v. 
AVhipple,  14  Allen,  177;  McAdams  on  Landlord  &  Tenant, 
119;  1  Washbume  on  Real  Property,  *353. 

By  the  written  surrender,  coupled  with  a  surrender  of  the 
possession,  the  lease  was  canceled  and  all  of  Caruthei's' 
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rights  under  the  lease  were  terminated.  The  effect  of  a 
surrender  of  a  lease  is  to  divest  the  lessee  as  fuUv  as  if  no 
lease  had  ever  existed.     Stewart  v.  Munford,  91  111.  58. 

"  The  estate  for  years  in  such  case  is  drowned  by  mutual 
agreement  between  them."  1  Washburne  on  Real  Prop- 
erty, *351. 

"  If  the  tenant  actually  surrenders  up  to  the  lessor  the 
possession  of  the  premises,  and  he  accepts  it  and  retains  it 
by  coming  into  occupation  of  them,  it  will  be  a  surrender, 
and  put  an  end  to  the  tenant's  further  liability  upon  his 
covenants."     1  Washburne  on  Real  Property,  *853. 

A  tenant  can  not  affect  the  estate  or  rights  of  his  under- 
lessee,  by  surrendering  his  lease  to  his  landlord.  Smith  on 
Landlord  &  Tenant,  *231;  Taylor  on  Landlord  &  Tenant, 
Sections  111  and  517  (note  2);  1  Schouler  on  Personal  Prop- 
erty, Sees.  38  and  39;  McKenzie  v.  City  of  Lexington,  4 
Dana,  129;  Baker  v.  Pratt,  15  111.  568;  Beadon  v.  Pyke,  5  M. 
&  S.  153;  Sheppard's  Touchstone,  301;  Adams  v.  Goddard, 
48  Me.  215;  Coke's  Littleton,  338  b. 

If  the  lease  in  question  was  surrendered  prior  to  the 
eviction  of  Frazier  &  Friel,  so  that  its  provisions  were  no 
longer  binding  on  the  parties,  it  is  equally  true  that  such 
surrender  by  Petillon  would  not  be  pennitted  to  injuriously 
aflfect  the  rights  of  his  under-lessees,  for  it  is  a  well  estab- 
lished rule  of  law  that  a  tenant  shall  not  be  pennitted  to 
prejudice  the  rights  of  a  sub-tenant  by  surrendering  his  lease 
to  his  landlord. 

The  statute  giving  the  action  of  forcible  entry  and 
detainer  takes  away  the  right  of  forcible  entry  without  proc- 
ess of  law.  Reeder  v.  Purdy,  41  111.  279;  Wilder  v.  House, 
48  111.  279;  Farwell  v.  Warren,  51  111.  467;  Comstock  v. 
BEOS?eau,  65  111.  39;  I.  &  St.  L.  R.  R.  &  C.  Co.  v.  Cobb,  68 
111.  53;  City  of  Chicago  v.  Wright,  69  111.  325;  Knight  v. 
Knight,  3  111.  App.  206;  Briggs  v.  Roth,  28  111.  App.  313;  West- 
cott  V.  Arbuckle,  12  111.  App.  577;  Dearlove  v.  Harrington,  70 
111.  253;  Doty  v.  Burdick,  83  III.  473;  Ft.  Dearborn  Lodge  v. 
Klein,  115  111.  177;  Gage  v.  Hampton,  127  111.  87;  Iron  Mt. 
&  Helena  R.  R.  Co.  v.  Johnson,  119  U.  S.  608;  Denver  & 
Rio  Grande  Ry.  Co.  v.  Harris,  122  U.  S.  597. 
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The  first  section  of  the  Forcible  Entry  and  Detainer  Act 
provides :  "  That  no  person  shall  make  an  entry  into  lands 
or  tenements  except  in  cases  where  entry  is  allowed  by  law, 
and  in  such  cases  he  shall  not  enter  with  force,  but  in  a 
peaceable  manner."  The  effect  of  this  statute  is  clearly 
prohibitive  of  the  exercises  of  force  in  making  an  entry 
upon  lands  or  tenements,  and  the  law  will  not  sanction  or 
support  a  possession  acquired  by  force. 

In  the  case  of  the  Fort  Dearborn  Lodge  v.  Klein  et  al., 
115  111.  190,  the  court  reviews  the  decisions  from  Eeeder  v. 
Purdy  down  to  the  date  of  its  opinion,  and  after  comment- 
ing upon  the  cases  at  length,  lays  down  the  rule  that  while 
a  person  who  has  the  right  to  enter  may  do  so,  provided  he 
do  so  in  a  peaceable  manner  and  without  force,  yet  the 
statute  positively  prohibits  such  person  from  entering,  if  it 
be  necessary  to  use  force  in  order  to  regain  possession. 

When  a  statute  is  prohibitive  in  its  nature,  it  can  not  be 
amended  by  stipulation  of  parties ;  and  the  clause  in  the 
lease  determining  a  forcible  entry  is  unlawful  and  void. 
French  v.  Wilier,  126  111.  614;  Ft.  Dearborn  Lodge  v.  Klein 
et  al.,  115  111.  177. 

While  parties  are  permitted  to  waive  rights,  they  are  not 
permitted  to  amend  the  law.  If  it  were  otherwise,  the 
very  purpose  of  the  law  would  be  defeated,  and  it  would  be 
in  the  }X)wer  of  individuals  to  nullify,  by  contract,  the 
statutes  enacted  for  their  restraint  and  protection.  French 
V.  AYiller,  svpra^  p.  621. 

Messrs.  Loesch  &  Allen,  for  appellees. 

In  Wood's  Landlord  and  Tenant,  it  is  said,  Sec.  427: 
"  In  order  to  constitute  a  valid  surrender,  the  surrenderer 
must  not  only  have  an  estate  in  possession,  but  he  must 
also  be  legally  competent  and  able  to  make  a  suri'ender 
that  will  quiet  all  rights  in  the  line  of  his  title,  and  it 
must  be  made  to  the  owner  in  his  own  right,  of  the  imme- 
diate reversion." 

Sec.  41)7,  the  same  author,  adds:  "An  unconditional 
agreement  to  surrender,   acted  upon  by  both  parties,  by 
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the  tenant  by  giving  up  possession,  and  by  the  landlord 
by  reassuming  possession,  or  reletting  the  premises,  is 
o|)erative  as  a  surrender.  In  other  words,  an  executed 
agreement  to  surrender  is  operative  as  a  surrender." 

McAdam  on  Landlord  &  Tenant  (Second  Ed.),  Sec.  82, 
says :  "  Upon  the  determination  of  the  tenancy,  the  land- 
lord is  entitled  to  receive  the  full  and  complete  possession 
from  his  tenant,  who  must  therefore  deliver  up  to  his 
landlord  the  peaceable  and  quiet  possession  of  the  de- 
mised premises,  together  with  all  fixtures,  except  those 
which  he  is  entitled  bv  law  to  remove,"  *  *  *  « rj^^d 
where  it  is  impossible  for  the  tenant  to  give  up  possession 
by  reason  of  the  ill  will  or  neglect  of  his  under-tenant,  to 
whom  he  has  let  the  whole  or  part  of  the  premises,  the 
original  tenant  will  still  be  liable." 

Sec.  20(),  same  author,  says:  " To  constitute  an  express 
surrender  "  *  *  *  "  all  that  is  requisite  is  the  agree- 
ment and  assent  of  the  proper  parties  manifesting  their 
intent,  followed  by  a  yielding  up  of  the  possession  to  him 
who  hath  the  greater  estate." 

In  Baker  V.  Pratt,  15  III.  50S,  it  appeared  that  Baker 
leased  certain  lands  to  Isaiic  II.  Pratt,  Isaac  J.  Pratt  and 
Elias  Pratt.  During  the  term  of  the  first  lease  Elias  Pratt 
induced  Baker  to  execute  a  new  lease  to  him  alone.  The 
Supreme  Court  said,  ])er  Scates,  J.,  page  571: 

'*  One  lessee  can  not  destroy  the  rights  of  his  ccvlessees, 
nor  extinguish  their  title  by  conveying  to  his  lessor." 

And  one  obligee  in  a  bond  conveying  real  estate  can  not 
surrender  the  interest  of  another  without  his  consent.  Smith 
V.  Sackett,  15  111.  528;  Ruffner  v.  McConnel,  17  111.  212; 
Comstock  V.  Brosscau,  65  111.  39. 

A])pellants'  contention  that  the  statute  of  forcible  entry 
and  detainer  takes  away  the  lessor's  right  of  forcible  entry 
without  process  of  law,  can  not  be  sustained. 

The  facts  show  that  there  was  no  forcible  entry  by  those 
acting  for  Caruthers.  The  entry  was  peaceable,  and  there 
was  no,  or  only  slight,  resistance  by  one  of  the  appellants 
to  the  removal  of  their  goods. 
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The  appellants  cite  a  long  list  of  authorities  in  support  of 
their  statement  that  the  landlord's  right  of  forcible  entry  is 
taken  away.  All  those  cases  are  distinguishable  from  the 
case  at  bar,  in  that  the  landlord  or  alleged  owner  making  the 
entry  had  no  license  from  the  tenant  so  to  do,  and  in  each 
case  it  was  held  that  the  common  law  right  of  entry  only 
was  taken  awav. 

This  very  question  has  been  before  our  Supreme  Court  in 
three  cases,  and  in  each  instance  a  provision  similar  to  the 
one  in  the  Caruthers  Ipase  to  Petillon  and  EUers  was  upheld 
as  a  license  from  the  tenant  to  the  landloixl  on  default, 
without  notice,  to  declare  the  lease  ended  and  Avith  all 
necessary  force  to  expel  the  tenant  or  those  in  possession 
under  him.  See  Ambrose  v.  Root,  11  111.  498;  Page  v. 
De  Pay,  40  111.  506;  Fabri  v.  Bryan,  80  111.  182. 

Gary,  J.  On  the  8th  day  of  October,  1887,  Caruthers 
demised  to  Henry  Petillon  and  Sophia  Ellers  certain  prem- 
ises, part  of  which,  on  the  10th  day  of  October,  1888,  Petillon, 
who  alone  occupied,  sublet  to  Elmer  E.  Hawes,  who  sublet 
the  same  to  the  appellants  on  the  2d  day  of  November, 
1SS8.  The  lease  by  Caruthers  contained  a  covenant  against 
subletting  or  assigning  without  written  consent,  and  a  clause 
of  re-entry  for  breach  of  any  covenant  or  default  in  pay- 
ment of  rent.  Petillon  failed  to  pay  his  rent  and  Car- 
uthere  orave  notice  to  -Petillon  and  the  administrator  of 
EUei's,  as  provided  by  Sec.  8,  Ch.  80,  K.  S.,*  Landlord  & 
Tenant;  and  the  effect  of  it,  the  rent  not  being  paid,  was 
that  Caruthers  might  "  consider  the  lease  ended,  and  sue  for 
the  possession  under  the  statute  in  relation  to  forcible  entry 
and  detainer,  or  maintain  ejectment  without  further  notices 
or  demand."  He  followed  up  the  notice  by  a  suit  for  forci- 
ble detainer,  to  which  the  appellants  were  not  parties,  so 
that  they  are  not  affected  by  the  judgment  which  he 
obtained  therein  on  the  28th  day  of  November,  1888.  Lein- 
decker  v.  Waldron,  52  III.  283.  As  a  part  of  that  transac- 
tion, when  that  judgment  was  entered,  a  stipulation  was 
made,  the  terms  of  which,  in  detail,  the  record  does  not 
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show;  but  by  it  Caruthers  agreed  not  to  proceed  upon  the 
judgment  until  the  6th  of  December  following,  and  to 
accept  from  Petillon  some  property  in  satisfaction  of  the 
unpaid  rent,  and  pay  Petillon  something  besides. 

When  Caruthers  served  the  notice  spoken  of  above,  he 
knew  that  Petillon  had  sublet  portions  of  the  premises 
without  the  consent  required  by  the  lease,  and  therefore  the 
service  of  that  notice,  Avhich,  of  itself,  was  a  recognition  of 
a  continuing  tenancy  by  Petillon,  and  the  effect  of  which 
might  have  been  avoided  by  the  payment  of  the  rent  within 
the  five  days  mentioned  in  it,  was  a  waiver  of  the  forfeiture 
incurred  by  the  subletting.  Woodward  v.  Cone,  73  111.  24-1; 
Watson  V.  Fletcher,  49  111.  498;  Murray  v.  Harway,  56  l*f. 
Y.  337;  1  Woodfall,  L.  &  T.,  322;  2  Taylor,  L.  &  T.,  Sec.  497. 

On  the  3d  day  of  December,  188S,  Caruthers  having 
learned  that  Ilawes  was  not  a  party,  nor  would  yield,  to  the 
judgment  in  the  forcible  detainer  suit,  made  his  warrant  as 
follows: 

"  Patrick  Keenai^,  John  Murphy : 

You  are  hereby  authorized  as  my  agents  to  take  posses- 
sion of  premises  known  as  store  numbered  222  South 
Clark  street,  and  in  so  doing  to  expel,  remove  and  put  out 
any  person  or  persons  occupying  same,  using  such  force  as 
may  be  necessary  so  to  do,  and  is  granted  under  lease  herein 
delivered.  Yours, 

M.  Caruthers." 

Keenan,  Murphy  and  Caruthers  then  went  to  the  prem- 
ises; Caruthers  demanded  of  Petillon  possession;  he  yielded, 
saying  " all  right,"  or  "I  surrender,"  or  both;  but  what 
then  took  place  can,  in  no  view  of  the  testimony,  be  regarded 
as  what  is  known  in  the  law  as  a  surrender  by  a  tenant  to  a 
landlord,  but  only  as  non-resistance  of  an  expulsion.  The 
appellants  were  put  out  under  the  direction  of  Caruthers, 
and  sued  him,  with  others,  in  trespass  therefor.  They  were 
defeated  and  appealed.  The  judgment  in  the  forcible 
detainer  suit  did  not  suspend  the  freedom  of  action  by 
Caruthers,  to  enforce  his  rights  existing  inde{>endent  of  it. 
Yeates  v.  Allin,  2  Dana,  134.  By  the  notice  he  had  become 
entitled  to  possession.    True,  the  statute  assumes  that  such 
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possession  will  be  obtained  by  snit;  but  the  common  law 
gives,  as  the  statute  of  limitation  contemplates,  wherever 
ejectment  can  be  maintained,  an  entry  as  a  concurrent  rem- 
edy. Wherever  there  is  an  abuse  of  the  right  of  entry  by 
excessive  force  (and  for  that  purpose  all  force  is  excessive)  res- 
toration of  the  possession  may  be  obtained  by  an  action  of 
forcible  entry,  but  trespass  qu.  el.  will  not  lie.  Harding  v. 
Sandy,  43  111.  App.  442;  Teates  v.  AUin,  2  Dana,  134;  1  Haw- 
kins P.  C,  495;  3  Bi.  Com.  214;  1  Ch.  Gen.  Pr.,  646;  2  Wood- 
fall,  L.  &  T.,  740.  The  same  argument  that  induced  the 
decision  to  the  contrary  in  Keeder  v.  Purdy,  41  111.  279,  has 
more  than  once  been  made  and  held  specious  in  Eugland. 
Turner  v.  Meymott,  1  Bing.  158. 

The  argument  that  a  forcible  entry  is  unlawful  because 
the  party  ousted  may  be  restored  by  an  action  of  forcible 
entry  and  therefor  may  maintain  trespass,  goes  too  far; 
leave  and  license  is  an  answer  in  trespass,  and  as  indicated 
in  the  cases  cited,  in  forcible  entry;  but  why,  if  the  act  be 
unlaw^f ul,  does  consent  to  it  make  it  lawful  ?  Fabri  v.  Bryan, 
80  m.  182,  and  earlier  cases  there  cited.  Such  consent  is  no 
answer  in  trespass  for  an  assault.     Cooley  on  Torts,  188. 

It  is  illogical  to  hold  that  the  consent  of  the  wrong-doer 
is  essential  to  redress  of  the  wrong.  To  keep  the  symmetry 
of  the  law,  leave  and  license  should  be  held  no  answer  in 
forcible  entry  and  unnecessary  in  trespass. 

The  true  rule  is  laid  down  in  Hoots  v.  Graham,  23  111.  81, 
where  it  is  said  "  no  case  has  been  referred  to,  and  it  is 
believed  none  exists,  which  holds  that  a  trespasser  or  a 
person  in  possession  as  a  Avrong-doer  can  recover  against 
the  owner  of  the  fee,  with  right  of  possession.  Such  a 
rule  would  be  an  end  to  the  enjoyment  of  property  and  its 
protection  by  judicial  determination.  It  would  be  to  hold 
that  actual  possession,  however  acquired,  was  paramount 
title."  The  experience  of  the  last  twenty-live  years  in  this 
city  justifies  the  statement  that  also  under  it  blackmail  is 
lawful  gain. 

The  acceptance  by  Caruthers,  after  his  right  of  possession 
was  fixed,  of  property  from  Petillon  for  rent  that  had  ac- 
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crued,  was  no  waiver  of  his  right  to  enter.     1  Woodfall,  L. 
&  T.,  324;  2  Taylor,  L.  &  T.,  Sec.  499. 

The  view  we  have  taken  makes  it  matter  of  speculation 
only  in  this  case,  yet  it  is  quite  singular  that  no  express 
decision  can  be  found  as  to  the  effect  of  a  clause  of  re-entry 
upon  sub-tenants.  The  only  use  of  such  a  clause  to  enforce 
a  forfeiture  for  subletting  would  be  against  a  sub-tenant, 
and  the  text  books  all  assume  that  a  careful  landlord  will 
put  it  in  his  leases.  1  Taylor,  L.  &  T.  Sec.  290;  1  A\^oodf all, 
L.  &  T.,  310.  Yet  these  authors  refer  to  but  one  casovas  their 
authority  for  the  position  that  a  landlord  may  evict  a  sub- 
tenant under  such  a  clause,  and  in  that  case  it  Avas  assumed 
without  question.  Amsby  v.  Woodward,  6  B.  &  C.  519; 
1  Taylor,  L.  &  T.,  Sec.  109;"^  2  Woodfall,  L.  &  T.,  2(i5,  cited  by 
the  latter  as  Arnold  instead  of  Arnsby.  And  see  Hunter 
v.  Galliers,  2  Term  R.  133.  But  Gommunis  opinio  is  evi- 
dence of  the  law.     Amberg  v.  Philbrick,  33  111.  App.  200. 

We  have  followed  the  points  made  at  the  close  of  the 
reply  brief  of  the  appellants  without  going  over  the  evi- 
dence and  instructions.  We  hold  that  neither  of  those 
points  is  well  taken,  and  that  the  judgment  of  the  Superior 
Court  should  therefore  be  affirmed. 

When  the  cause  Avas  submitted  here  Malcolm  Caruthei's 
was  a  member  of  the  bar  of  Chicago,  still  young,  talented, 
but  beyond  the  need  of  exertion,  surrounded  by,  and 
blessed  with,  all  that  makes  life  a  pleasure.  In  an  hour, 
from  a  condition  of  apparent  health,  he  sickened  unto  death. 

Following  the  authority  of  Danforth  v.  Danforth,  111 
111,  236,  the  judgment  of  affirmance  will  be  entered  as  of 
December  3,  1891,  the  day  on  which  the  cause  was  sub- 
mitted. 

•  Judgment  affirmed. 
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Gilbert  v.  CJounty  of  Cook. 


James  H.  Gilbert 

V. 

County  of  Cook. 

statutes — Repeal  by  Implication  Not  Favored — Keeper  of  Jail — Potcer 
of  County  Commissioners  Over, 

1.  A  subsequent  general  statute  does  not  repeal  a  prior  special  statute 
tliough  inconsistent  therewith, 

2.  The  amendment  of  1887  making  it  the  Auty  of  the  superintendent 
of  public  service  to  purchase  supplies,  etc.,  for  county  institutions,  in 
terms  excepts  "  those  which  are  by  law  otherwise  expressly  i>rovided 
for,**  and  the  jail  is  in  that  class. 

3.  The  county  board  has  no  general  legislative  power  and  can  not 
add  to  or  subtract  from  the  powers  and  duties  of  the  keej^er  of  the  jail 
as  prescribed  by  statute. 

[Opinion  filed  March  4,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
S.  P-  McCoNNELL,  Judge,  presiding. 

Mr.  E.  R.  BliSvS,  for  appellant. 

The  law  vests  in  the  sheriff  alone  the  authority  to  manage 
the  jail,  including  the  purchase  of  all  supplies  necessary  for 
the  prisoners  therein.  Chap.  75,  R.  S.,  entitled,  Jails  and 
Jailers. 

The  extent  of  the  power  of  the  county  board,  with  refer- 
ence to  the  jail,  is  to  provide  a  suitable  jail  building  and 
keep  it  in  repair.  Chap.  34,  R.  S.,  Sec.  20,  Counties;  Gotf 
V.  Doughis  County,  132  III.  323. 

The  act  of  1887,  amending  sections  61  and  G2  of  an  act 
entitled,  "  An  act  to  revise  the  law  in  relation  to  counties," 
does  not  in  express  terms  or  b}^  ini])licati()n  enlarge  the  ]X)w- 
ers  of  the  county  board  in  the  matter  of  the  management 
of  the  jail  as  vested  in  the  sheriff  by  Chap.  75,  R.  S.;  8es.  L., 
Legal  News  Ed.,  118;  Starr  &  C.  111.  Stats.,  Vol.  3,  134. 

The  county  board  can  exercise  the  following  [x>wci's,  and 
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no  others :  "  First,  those  granted  in  express  words;  second, 
those  necessarily  or  fairly  implied  in  or  incident  to  the  pow- 
ei-s  expressly  granted;  and  third,  those  essential  to  the 
declared  objects  and  purposes  of  the  corporation,  not  sim- 
ply convenient,  but  indispensable."  Cook  County  v.  McCrea, 
93  111.  23G. 

Messrs.  Francis  W,  Walker  and  Edward  J.  Judd,  for 
appellee. 

Gary,  J.  The  facts  of  this  case  are  shown  by  a  stipula- 
tion between  the  parties  as  follows : 

"  That  the  amount  sued  for  is  $1,267'72,  being  the  actual 
cost  and  expense  of  keeping,  maintaining  and  furnishing  the 
jail  of  Cook  County,  Illinois,  between  the  1st  and  15th 
days  of  January,  1891,  and  was  expended  by  the  plaintiff  as 
sheriff  and  ex  officio  jailer  of  said  county  for  the  articles  men- 
tioned in  the  bill  of  particulars  attached  to  the  declaration 
herein;  that  the  plaintiff  entered  into  the  office  of  sheriff  of, 
said  county  on  the  first  Monday  in  December,  1890,  and 
had  not  at  any  time  prior  to  the  passage  of  the  resolution  of 
December  26, 1890,  applied  to  the  county  board  for  supplies, 
clothing,  bedding,  etc.,  by  requisition  or  otherwise,  for  the 
use  of  said  jail;  that  during  the  time  the  plaintiff  furnished 
the  articles  mentionec^l  in  said  bill  of  particulai-s  the  county 
board  of  said  county  had  fixed  no  compensation  to  cover  the 
actual  cost  of  dieting  each  prisoner,  nor  had  made  any  other 
provision  therefor,  nor  for  the  furnishings  of  said  jail  other 
than  that  contained  in  the  resolution  of  December  26,  1890, 
vv'hich  resolution,  as  set  out  in  the  defendant's  additional 
plea,  is  admitted  to  be  a  true  copy  of  the  resolution  as  passed 
by  the  count}''  board;  that  the  plaintiff  presented  his  bill  to 
the  county  board  in  due  form,  which  was  by  said  board  dis- 
allowed on  the  ground  of  non-compliance  with  the  said  res- 
olution of  December  26,  1890." 

"Jhe  resolution  referred  to  as  the  resolution  of  December 
26,  1890,  and  which  was  set  out  in  defendant's  additional 
plea,  is  as  follows  : 
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"  Eesolved,  that  the  sheriff,  ex  officio  keeper  of  the  jail,  be 
and  is  hereby  directed  to  make  application  to  the  superin- 
tendent of  public  service  for  such  supplies  for  the  feeding 
of  the  prisoners  at  the  jail  at  such  time,  of  such  quality 
and  in  such  quantity  as  he  deems  necessary  and  expedient, 
in  the  same  manner  as  he  now  applies  for  their  clothing, 
bedding,  etc.,  and  under  the  same  rules  as  are  applicable  to 
the  other  public  institutions  of  the  county;  and  be  it  further 

Kesolved,  that  the  superintendent  of  public  service  be 
and  is  hereby  directed  to  ascertain  the  kind,  quality  and 
quantity  of  food  necessary  to  enable  the  sheriff  to  serve 
such  prisoner  in  the  county  jail  with  sufficient  food,  of  a 
good  quality,  "three  times  each  day,  and  that  the  superin- 
tendent of  public  service  thereupon  advertise  for  bids  for 
such  food  in  the  same  manner  alfe  is  now  required  by  law  for 
other  institutions  of  the  county;  and  be  it  further 

Eesolved,  that  the  sheriff  be  and  is  hereby  instructed  to 
make  application  to  the  board  for  the  necessary  help  to  well 
prepare  and  to  serve  the  food  in  sufficient  quantity  to  serve 
the  prisoners  at  the  jail." 

Upon  these  facts  one  question  is  whether  the  act  of  June 
14, 1887,  amending  "an  act  to  revise  the  law  in  relation  to 
counties"  (Session  Laws  of  1887, 150),  affects  the  appellant 
as  the  keeper  of  the  jail  of  Cook  county;  and  if  not,  then 
had  the  county  board  the  power  to  bind  him  by  their  reso- 
lutions ?  We  think  both  questions  are  to  be  answered  in  the 
negative. 

On  the  first  question :  The  powers  and  duties  of  sheriffs 
as  keepers  of  jails  are  specially  detailed  in  Chap.  75,  E.  S., 
"  Jails  and  Jailers,"  and  if  the  a^iendment  of  1887  affects 
them,  it  operates  as  a  repeal  by  implication  of  a  large  por- 
tion of  that  chapter.  Now  repeal  of  statute  by  implication 
is  not  favored;  and  a  subsequent  general,  does  not  repeal  a 
prior  special  statute,  though  inconsistent.  It  is  enough  to 
refer  to  Butz  v.  Kerr,  125  111.  659,  where  many  cases  are 
cited.  But  in  addition  to  these  general  principles,  the 
amendment  of  1887  making  it  the  duty  of  the  superintend- 
ent of  public  service  to  purchase  suj^plies,  etc.,  for  county 
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iiistitu^tioiLs,  in  terms  excepts  "  those  which  are  by  law  other- 
wise expressly  provided  for;"  and  the  jail  is  in  that  class. 

On  the  second :  The  county  board  has  no  general  legisla- 
tive authority;  it  can  not  add  to  nor  subtract  from  the 
powers  and  duties  of  the  keeper  of  the  jail  as  prescribed  by 
the  statute. 

The  judgment  will  be  reversed  and  the  cause  remanded 
with  directions  to  the  Circuit  Court  to  enter  judgment  for 
the  appellant  against  the  appellee  for  $1,276.72. 

lieversed  and  Tetriandeil, 
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James  A.  Ingersoll 

V. 

Richard  E.  Moss. 


Actions — Forvi  of. 


A  tort  can  not  be  transformed  into  an  implied  promise  to  make  repara- 
tion for  the  injury  upon  which  an  action  of  assumpsit  will  lie, 

[Opinion  filed  March  4, 1802.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Ashcraft  &  Gordon,  for  appellant. 


Mr.  P.  L.  O'Meara,  for  appellee. 

Gary,  J.  The  appellee  bought  from  one  Eobert  Clark 
some  shares  of  stock  in  a  corporation  named  the  Superior 
Nail  Company,  and  alleges  that  Clark  and  the  appellant 
deceived  him  by  false  representations  as  to  the  value  of  the 
plant  and  the  shares;  on  both  of  which  subjects  he  had,  so 
far  as  this  record  shows,  all  the  opportunity  for  investiga- 
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tion  that"  he  desired.  Whether  upon  •  representations  of 
value,  under  such  circumstances,  an  action  for  (deceit  will 
lie,  this  case  does  not  call  upon  us  to  decide.  See  X oetling 
V.  Wright,  72  111.  300. 

Without  ofifering  to  return  the  stock,  except  by  letter 
from  his  attorney,  which  required  the  appellant  to  do  the 
Avalking,  the  appellee  sued  in  assumpsit — the  declaration 
containin«:  only  the  common  counts — both  Chirk  and  the 
appellant.  Later  he  amended  by  adding  a  count  in  case 
for  deceit,  and  later  still  amended  that  count  by  alleging 
that  by  reason  of  the  deceit,  they  received  the  money  to  his 
use,  and  being  indebted,  promised  to  pay  him.  The  prom- 
ise relied  upon  is  supposed  to  be  implied  by  law  from  the 
circumstances. 

There  was  a  verdict  and  judgment  against  both  Clark  and 
Ingersoll,  but  this  appeal  is  by  the  latter  only.  The  price 
was  $400;  $100  went  to  pay  a  debt  that  Clark  owed  to  an 
estate  of  which  the  appellee  was  executor;  $100  was  a  note 
to  the  company  for  a  liability  of  Clark  to  the  company; 
and  $200  was  a  note  to  Clark.  These  notes  the  ap2)el- 
lant  collected  for,  and  paid  to,  or  for,  the  payees. 

So  the  action  remains  a  bald  attempt  to  turn  an  alleged 
tort  into  a  promise  imjJied  by  law  to  make  reparation,  on 
which  assumpsit  Avill  lie.  Where  a  wrong-doer  has  con- 
verted into  money  the  personal  property  of  another,  the 
owner  may  sue  for  the  money  had  and  received,  but  this  is 
an  exception  to  general  rules  that  action  for  the  redress  of 
Avrongs  must  be  ex  delicto.     Cooley  on  Torts,  107,  2d  Ed. 

There  is  no  foundation  for  this  action,  but  we  decide 
nothing  else. 

lieversed  and  remanded. 
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P.  M.  Baumgardner 

V. 

Consolidated  Copying  Company. 

Landlord  and  Tenant— Chattels  Left  on  Demised  Premises  by  Land- 
lord—Remedy  of  Tenant. 

Where  a  landlord  fails  to  remove  from  the  demised  premises  chattels 
belonging  to  him,  and  not  included  in  the  lease,  such  failure  does  not 
constitute  an  eviction  of  the  tenant  from  the  portion  of  the  premises  occu- 
pied by  such  chattels.  The  proper  remedy  of  the  tenant  is  to  remove 
the  chattels  and  charge  the  expense  to  his  landlord. 

[Opinion  filed  March  4, 1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
RicuAKD  S.  TuTHiLL,  Judge,  presiding, 

Messrs.  Ashoraft  &  Gordon,  for  appellant. 

Mr.  F.  S.  Baird,  for  appellee. 

MoRAN,  J.  This  action  was  brought  to  recover  for  three 
months'  rent  of  premises  held  and  occupied  by  appellant 
under  a  written  lease.  The  subject  of  the  lease  was  a  small 
brick  building  to  be  used  as  specified  in  the  lease  for  manu- 
facturing purposes.  There  was  at  the  time  the  lease  was 
made  a  boiler  and  engine  on  the  first  floor  of  the  building 
leased,  but  the  parties  agree  that  thej^  were  not  included  in  the 
lease.  Subsequent  to  the  execution  of  the  written  lease  appel- 
lant made  a  verbal  arrangement  with  appellee  for  the  use  of 
the  engine  and  boiler  for  the  sum  of  $5  per  month.  After  a 
few  months  appellant  found  that  the  boiler  and  engine  did  not 
operate  to  suit,  and  the  lease  thereof  was  canceled,  and  appel- 
lant's contention  is  that  appellee  agreed  to  remove  the 
engine  and  boiler  in  a  few  days;  that  it  failed  to  do  so  and 
that  he  was  therefore  deprived  of  the  use  of  the  space  on 
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the  floor  wbero  the  engine  and  boiler  stood,  and  that  such 
deprivation  amounted  to  an  eviction  of  him  from  the  bene- 
ficial use  of  such  portion  of  the  premises,  and  therefore  the 
rent  for  the  months  during  which  said  boiler  remained  after 
appellant  ceased  to  use  the  same  was  barred. 

A  lease  is  an  agreement  for  exclusive  possession,  and  this 
exclusive  possession  was  delivered  to  appellant.  His  lease 
of  the  engine  and  boiler  to  use  on  the  premises,  was  not 
diflferent  in  effect  upon  the  relations  of  the  parties  than  would 
have  been  the  leasing  of  a  sewing  machine  from  his  land- 
lord to  be  used  on  the  demised  premises.  Leaving  the 
engine  and  boiler  on  the  premises  after  appellant's  contract 
for  their  use  expired  and  after  his  request  that  they  should 
be  removed,  did  not  constitute  an  eviction,  either  actual  or 
constructive.  They  were  personal  chattels  belonging  to  the 
landlord,  and  were  subject  to  removal  by  the  tenant  pre- 
cisely as  the  goods  of  any  stranger  to  the  lease  would  have 
been. 

If  the  owner' of  chattels  fails  to  remove  them  from  prem- 
ises where  they  have  no  right  to  be,  the  owner  of  the  prem- 
ises may  remove  them  and  charge  the  expense  of  such 
removal  to  the  owner  of  the  chattels,  or  perhaps  may  charge 
to  him  storage  for  the  same  for  the  time  they  are  allowed 
to  remain.  Now  there  was  in  this  case  no  attempt  by 
appellant  to  prove  such  damages  as  the  law  would  allow 
him  to  recover.  The  evidence  he  sought  to  introduce  was 
that  by  reason  of  the  engine  and  boilers  remaining  on  the 
premises,  he  could  not  place  his  own  apparatus  and  therefore 
he  lost  certain  orders  in  his  manufacturing  business.  The 
effect  on  appellant's  business  of  the  failure  to  remove  chat- 
tels lying  on  appellant's  premises  furnishes  no  measure  of 
damages,  and  the  court  was  right  in  excluding  such  evidence. 
Green  v.  Williams,  45  111.  206. 

The  expense  of  removal  of  the  boiler,  etc.,  from  the  prem- 
ises would  probably  have  been  trifling,  and  appellant,  if  he 
had  incurred  such  expense,  could  have  set  it  off  against  rent. 
But  he  did  not  incur  such  expense  and  he  made  no  attempt 
to  offer  evidence  upon  any  other  competent  theory  of  dam- 
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age.  There  was  then  no  proof  on  which  the  court  or  jury 
could  act  in  allowing  a  set-oflf  against  the  rent,  and  as  appel- 
lant did  not  controvert  the  fact  that  three  months'  rent  was 
unpaid,  a  judgment  for  the  amount  thereof  was  the  just  and 
necessary  result  of  the  trial.  Such  judgment  must  there- 
fore be  affirmed. 

Judgment  ajjirmul. 


Maria  S.  O'Berne 

V. 

C.  F.  Robins; 


Plcadivg — Bill  of  Exceptions. 

A  biU  of  exceptions  is  regarded  as  a  pleading  by  tlie  party  at  whose 
instance  it  is  made,  and  is  not  to  be  construed  favorably  to  him. 

[Opinion  filed  March  4,  1S92.] 

Appeal  from  the  Circuit  Court  of  Cook  C,ounty;  the  Hon. 
Samuel  P.  McConnell,  Judge,  presiding. 

^Messrs.  Freeman  &  Walker,  for  appellant. 

Messrs.  August  Marx  and  Austin  O.  Sextox,  for  appellee. 

TIVaterman,  p.  J.  In  this  cause  the  clerk  of  the  court 
below,  by  direction  of  the  parties,  instead  of  making  a 
copy  of  the  bill  of  excej^tions,  inserted  it  as  a  ])art  of  the 
record.  The  bill  of  exceptions  does  not  contain  the  in- 
structions given  or  refused,  or  the  points  in  writing  filed 
l)y  apj>ellant,  specifying  the  grounds  of  the  motion  for  a 
new  trial:  it  contains  merelv  the  direction  "here  insert." 
Pap3rs  marked  "  instructions  given,"  and  others  marked 
"  refused, "  are  placed  in  the  record  of  the  statement  of  the 
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evidence.  These  are  not  preceded  or  followed  by  a  state- 
ment that  they  are  instruotions  either  given  or  refused  by 
the  court;  so  that  the  record  only  presents  matter  from 
which  we  might  infer  that  certain  instructions  were  given 
and  that  others  were  refused.  We  are  not,  however, 
allowed  to  draw  inferences  favorable  to  appellant  in  this 
matter.  A  bill  of  exceptions  is  regarded  as  a  pleading  by 
the  party  at  whose  instance  it  is  made  and  is  not  to  be  con- 
strued favorably  to  him.  Eogers  v.  Hall,  3  Scam*.  5; 
Chicago  City  Ky.  Co.  v.  Duffin,  2tl:  111.  App.  28;  McLaughlin 
V.  Walsh,  3  Scam.  185;  McKee  v.  Ingalls,  4  Scam.  30;  Alley 
V.  Limbert,  35  111.  App.  592.  We  are  compelled,  therefore, 
in  passing  upon  this  case,  to  leave  out  of  consideration  all 
questions  arising  upon  instructions  either  given  or  refused. 
The  evidence  in  the  case  was  conflicting,  and  while  it  may 
be  that,  had  the  case  been  tried  before  us,  we  would  have 
come  to  a  conclusion  other  than  tliat  arrived  at  by  tlie 
court  and  jury  upon  the  trial,  yet  we  can  not  say  that  the 
evidence  so  preponderates  in  favor  of  the  appellant  that  we 
ought  to  reverse  this  judgment.  The  case,  like  most  causes 
in  which  either  horses  or  their  conduct  is  a  matter  for  consid- 
eration, is  one  concerning  which  those  who  saw  the  accident 
out  of  which  this  suit  has  arisen,  saw  it  very  differently, 
and  place  the  blame  in  accordance  with  their  variant  opin- 
ions, and  it  is  not  likely  that  upon  any  trial  of  the  case  a 
conclusion  entirely  satisfactory,  and  which  removed  everv 
doubt,  would  be  arrived  at.  Nor  do  w^e  think  there  were 
any  rulings  of  the  court  below  as  to  the  admission  of  evi- 
dence that  would  justify  us  in  reversing  the  judgment  in 
this  case.  Entire  freedom  from  error  is  not  to  be  expected. 
The  record  in  this  case,  while  not  free  from,  yet  presents  no 
errors  so  glaring  and  manifest  as  to  require  a  reversal  of 
^the  judgment.    It  will  therefore  be  affirmed. 

Judijment  affiimied. 
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North  Chicago  Street  Railway  Company 

V. 

Mary  Lotz. 

street  Railroads—Negligence  of— Personal  Injuries. 

Judgment  reversed  because  the  verdict  was  contrary  to  the  weight  of 
evidence. 

•  [Opinion  filed  March  4,  1S92.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 

Messrs.  William  B.  Keep  and  Edmund  Furthmaxn,  for 
appellant. 

Messrs.  Brandt  &  Hoffman  and  Robert  P.  Parker,  for 
appellee. 

Gary,  J.  We  affirm  a  good  many  unjust  judgments 
against  railways,  because  juries  will  find  verdicts  against 
them  if  there  be  any  pretext  for  so  doing,  and  unless  on  a 
record  there  is  such  a  want  of  evidence  to  support  the  ver- 
dict, or  what  evidence  there  may  be  in  that  direction  is 
so  overwhelmed  by  opposing  evidence  that  the  verdict  is 
glaringly  wrong,  we  have  no  right  to  disturb  it. 

The  appellee  sued  and  recovered  for  an  injury  sustained 
which  as  she,  and  nobody  else,  testified,  occurred  by  the  start- 
ing of  a  car  while  she  was  in  the  act  of  stepping  off,  after  it 
had  stopped  on  her  signal.  The  car  was  south  bound;  the 
place  where  she  said  it  stoj)ped,  tlie  north  line  of  a  street  com- 
ing to,  but  not  crossing  the  street  on  which  the  car  ran. 
There  is  some  conflict  among  other  witnesses  whether  the  car 
stopped  at  the  south  line  of  the  cross  street,  but  none  upon 
tiie  subject  that  it  did  not  stop  at  the  north  line,  and  that 
she  got  off  while  the  car  was  in  motion,  and  fell.  To  this 
manner  of  the  accident  the  driver,  conductor  and  two  pas- 
sengers testified.  The  judgment  must  be  reversed  and  the 
cause  remanded.  Reversed  and  remanded. 
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Andrew  Ragor 

V. 

Charles  P.  McKay  et  al. 

Forcible  Detainer— Evidence  of  Possession— Title  Deeds—Validity  of 


I  Titles  Not  Involved. 


1.  In  an  action  of  forcible  detainer,  this  court  holds  that  there  was 
sufficient  evidence  to  show  that  defendant  was  in  possession  at  the  time 
the  same  was  commenced. 

2.  Title  deeds  may  be  introduced  in  an  action  of  forcible  detainer  tt> 
show  the  character  or  extent  of  the  possession  claimed,  although  t)ie 
validity  of  titles  can  not  be  inquired  into  in  such  action. 

3.  Where  a  defendant  has  obtained  possession  of  the  premises 
involved  through  collusion  with  the  plaintiffs  tenant,  he  can  not,  until 
he  has  surrendered  possession  to  the  landlord,  set  up,  as  against  the  land- 
lord, a  right  to_possession  otherwise  acquired, 

[Opinion  j&led  March  4, 1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Samuel  P.  McCoxnell,  Judge,  presiding. 

Appellees,  as  the  heirs  of  Martha  P.  McKay,  brought 
an  action  of  forcible  detainer  against  appellant.  Upon 
the  trial  it  appeared  that  Martha  P.  McKay,  in  her 
lifetime,  for  some  eight  years,  leased  the  premises  to 
one  Bridget  Tobin,  the  last  lease  to  her  being  from  January 
1, 1883,  to  January  1,  1888.  Bridget  Tobin  occupied  the 
premises  and  paid  rent  therefor  until  June  12,  1886.  After 
the  last  mentioned  date  John  H.  Whipple,  the  agent  of 
Martha  P.  McKay,  visited  the  premises,  found  that  Bridget 
Tobin  had  left  the  house  and  that  another  party  was  occu- 
p}4ng  the  same.  Thereupon  Mr.  Whipple  wrote  to  appel- 
lant saying,  in  substance,  that  the  watei*  tax  on  the  house 
for  the  period  from  November,  1886,  to  May,  1887,  being 
since  he,  appellant,  bought  Mrs.  Tobin's  house,  was  due, 
and  that  the  lease  required  that  the  tenant  pay  the  water 
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tax.  Mr.  Whipple  testified  that  in  response  appellant  called 
upon  him,  said  that  he  had  bought  Mrs.  Tobin's  house,  pav- 
ing her  S40  therefor,  and  had  rented  it,  and  would  pay 
the  water  rent,  and  asked  Avhat  the  heirs  would  take  for 
their  interest  in  the  lot.  Appellant  denied  that  he  had  ever 
said  that  he  had  bought  the  house  of  Mrs.  Tobin,  and  testi- 
fied that  he  had  not  bought  the  house,  and  did  not  own  it; 
that  he  had  paid  water  tax  and  held  a  tax  deed  of  the  })rem- 
ises,  dated  April  22,  1882;  that  he  had  testified  on  a  former 
occasion  that  he  bought  the  tax  title  for  Mrs.  Tobin  to  stay 
there  and  live.  Appellant  also  offered  the  application  for 
the  proceedings  leading  up  to,  and  the  judgment  under 
which  the  premises  were  sold  and  the  tax  deed  issued, 
together  with  the  said  tax  deed. 

There  was  a  finding  and  judgment  for  appellees,  from 
which  appellant  took  this  appeal. 

ilr.  S.  !M.  Meek,  for  appellant. 

Mr.  J.  W.  Merriam,  for  appellees. 

Waterman,  P.  J.  It  is  contended  by  appellant  that  there 
Avas  no  evidence  tending  to  show  that  he  was  in  possession 
of  the  premises  at  the  time  of  the  commencement  of  the 
action  of  forcible  detainer,  February  27,  18S8.  Aj^pellant 
not  having  denied  possession,  the  testimony  of  Mr.  Whip])le 
as  to  what  api>ellant  said  to  him  about  his  having  bought 
and  leased  the  house  was  not  onlv  sufficient  evidence  of  his 
])osscssion  at  the  date  of  that  conversation,  but  the  slate  of 
affairs  shown  to  have  tlien  existed,  being  in  the  absence  of 
evidence  to  the  contrary  presumed  to  still  continue,  was 
enough  to  warrant  the  court  in  finding  that  appellant  was 
in  possession  at  the  time  of  the  beginning  of  the  suit.  It  is 
true,  as  appellant  contends,  that  while  in  an  action  of  forci- 
ble detainer  the  right  to  possession  alone  is  in  question,  yet 
title  deeds  may  be  introduced  in  evidence  for  the  purpose 
of  showing  the  character  or  extent  of  the  possession 
claimed  (Pearson  v.  Ilerr,  53  111.  144);  but  appellant  failed 
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to  show  that  he  took  possession  or  was  holding  possession 
under  his  tax  deed.  Save  as  showing  how  he  holds  pos- 
session, his  tax  deed  was  not  admissible  at  all ;  it  could  not 
be  admitted  as  evidence  of  title  because  the  title  to  the 
premises  is  not  involved  in  an  action  of  forcible  detainer. 
Johnson  v.  Baker,  38  111.  98;  Huftalin  v.  Misner,  70  111.  205; 
Thompson  v.  Sornberger,  59  111.  326;  Spurck  v.  Forsyth,  40 
m.  441;  Smith  v.  Iloag,  45  lU.  250;  McGuirk  v.  Burry,  93 
lU.  118;  Stillman  v.  Palis,  134  111.  532. 

Appellant's  apprehension  that  the  judgment  in  this  case 
may  prove  to  have  been  a  finding  that  his  tax  title  is  worth- 
less, is  unwarranted.  The  validity  of  titles  can  not  be 
inquired  into  in  an  action  of  forcible  detainer. 

There  was  evidence  tending  to  show  that  appellant,  by 
coUusion  with  Bridget  Tobin,  the  tenant  of  Martha  McKay, 
appellee's  ancestor,  obtained  possession  of  the  premises. 
Such  being  the  case,  appellant  could  not,  until  he  had  sur- 
rendered possession  to  those  who  claim  under  Martha  Mc- 
Kay, set  up  a  right  to  possession,  otherwise  acquired. 
Fortier  v.Ballance,  5  Gilm.  41;  Fusselman  v.  Worthington^ 
14  lU.  135;  Doty  v.  Burdick,  83  111.  473. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


W.  H.  Sisson  et  al. 

V. 

James  H.  Pearson  et  al. 

practice — Piling  Replication  Instanter — Interlineations  on  Face  of 
Bond — Burden  of  Proof— BiU  of  Exceptions, 

1.  A  court,  upon  the  coming  up  of  a  case  for  trial,  has  the  discretion 
to  allow  the  formal  issue  to  be  made  instanter  by  the  filing  of  a  replica- 
tion; and  if  any  ground  arises  therefrom  for  a  continuance,  the  defend- 
ant should  file  an  affidavit  and  make  it  the  basis  of  a  motion  to  the  court, 
otherwise  the  question  can  not  be  presented  here. 

Vol.  XLIV  6 


82  Appellate  Courts  of  Illinois. 

Vol.  44.]  Sisson  v.  Pearson. 

2.  In  this  State  the  presumption  is  that  an  alteration  appearing  upon 
the  face  of  a  deed  was  made  after  the  deed  was  executed,  and  the  bur- 
den of  proof  is  on  the  party  presenting  it  to  show  that  it  was  not,  or  to 
otherwise  explain  it. 

3.  Questions  not  properly  presented  by  the  bill  of  exceptions  can  not 
be  considered. 

[Opinion  filed  March  4, 1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Mr.  C.  F.  GooDiNGj  for  appellants. 

Messrs.  Hamline,  Scott  &  Lord,  for  appellees. 

MoRAN,  J.  This  is  an  appeal  from  a  judgment  rendered 
against  appellant  as  surety  on  a  bond.  Four  points  are 
made  in  the  brief  against  the  judgment. 

1st.  That  when  the  case  was  called  for  trial  no  replica- 
tions to  defendants'  pleas  were  on  file,  and  that  the  court 
allowed  replications,  tendering  issue  of  fact  to  be  filed  in- 
stanter^  and  then  directed  the  trial  to  proceed. 

This  was  not  error.  The  court  had  a  discretion  to  allow 
the  formal  issue  to  be  made  in^tanter.  and  if  there  Avas  anv 
ground  arising  thereon  which  entitled  appellant  to  a  con- 
tinuance, he  should  have  filed  his  affidavit  and  made  it  the 
basis  of  a  motion  to  the  court.  IIa\ing  failed  to  show 
any  reason  why  the  case  should  be  continued  or  postponed, 
a])pellant  can  not  complain  of  the  action  of  the  court. 

2d.  It  is  said  there  were  erasures  or  interlineations  on 
the  face  of  the  bond  introduced  in  evidence  by  appellees;  and 
that  the  court  allowed  said  bond  to  go  in  evidence  against 
objection  without  requiring  an  explanation  of  said  erasures 
or  interlineations. 

The  rule,  as  stated  in  several  elementarj^  books,  is,  that 
"  alterations  and  interlineations  appearing  on  the  face  of  a 
deed  are,  in  the  absence  of  all  evadence  relating  to  them, 
presumed  to  have  been  made  before  the  deed  was  completed. 
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7  Am.  &  Eng.  Encyc.  of  Law,  90;  1  Greenl.  on  Ev.,  Sec.  604. 
But  the  rule  is  settled  otherwise  in  this  State.  Here  the 
presumption  is  that  the  alteration  was  made  after  the  deed 
was  executed,  and  it  is  for  the  party  claiming  under  it  to 
show  it  was  not,  or  otherwise  to  explain  it.  Montag  v. 
linn,  23  IlL  503;  McAUester  v.  Avery,  17  111.  App.  568. 
In  this  case,  however,  there  is  nothing  in  the  bill  of  excep- 
tions to  show  that  there  was  in  the  bond  introduced  any 
alteration  or  interlineation  whatever.  The  clerk  has  used 
a  printed  blank  upon  which  to  write  a  copy  of  the  bond 
oflfened  in  evidence,  and  so  as  to  make  the  copy  has  stricken 
out  some  of  the  printed  words  in  the  blank.  The  copy  does 
not  purport  to  hesifae  simile  of  the  bond,  and  there  is  no 
recital  or  statement  whatever  to  show*  what,  if  any,  changes 
or  alterations  appeared  on  the  face  of  the  bond  as  offered. 
The  question  which  counsel  seeks  to  make  in  argument  is 
therefore  not  presented  by  the  record,  "" 

3d-  Complaint  is  made  that  the  court  allowed  thfe  amount 
of  constable's  costs  to  be  stated  in  a  bulk  sum  and  without 
such  costs  being  taxed  by  items, 

K"o  exception  to  the  action  of  the  court  in  that  regard  was 
preserved  by  appellant,  and  he  can  not  be  heard  to  question 
such  action  without  such  exception. 

4th.  Appellants'  contention  that  no  breach  of  the  bond 
was  shown  is  overcome  bv  the  evidence  in  the  record. 
Proof  was  made  that  the  case  to  appeal  which  this  boud  was 
given,  was  tried  in  the  Superior  Court,  and  that  judgment 
was  rendered  therein  against  the  party  who  took  the  appeal 
and  that  said  judgment  has  not  been  paid. 

There  is  no  error  and  the  judgment  must  be  affirmed. 

Judgment  affij'^ned. 
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Leopold  Hellman  et  al. 
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Henry  Schwartz  et  al. 


Actions  ex  Contractu  —  Appeal  from  Justice  Court  —  Judgment 
Against  One  of  Three  Defetufxints — Novation,  Consideration  for — New 
Trial — Surprise  as  Ground  for. 

1.  Upon  trial  in  the  Superior  Court  of  an  action  ea?  contractu  ap- 
pealed from  a  justice  court,  the  jury  rendered  a  verdict  against  one 
of  three  defendants  and  found  the  issues  for  the  other  two  defendants, 
and  tlie  court  entered  judgment  against  the  first  defendant  but  failed  to 
render  judgment  in  favor  of  the  other  two  defendants  for  costs;  this 
court  holds,  that  this  was  not  an  error  of  which  tlie  plaintift  could  com- 
plain on  appeal. 

2.  Where,  in  a  given  case,  creditors  of  a  partnership,  uix)n  its  dissolu- 
tion, agree  that  if  certain  goods  are  transferred  to  one  of  the  partners 
by  the  others  they  will  release  tlie  partners  making  such  transfer  from 
liability  and  look  solely  to  the  remaining  partner,  he  assiuning  the  debts 
and  agreeing  to  pay  them,  it  is  proper  to  hold,  such  transfer  being  made, 
that  the  novation  was  supported  by  a  good  consideration  and  was  a 
valid  release  of  the  other  partners. 

3.  Appellants  claim  tliat  they  were  surprised  by  the  evidence  adduced 
upon  the  trial,  held  to  have  been  an  insufficient  ground  for  granting  a 
new  trial. 

4.  In  actions  ex  contractu  before  justices  of  the  peace,  judgment 
may  be  had  against  a  part  of  tlie  defendants  only. 

[Opinion  filed  March  4, 1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

Messrs.  Moses  &  Pam,  for  appellants. 

No  appearance  for  appellees. 

Waterman,  P.  J.  Appellants  brought  suit  before  a  jus- 
tice of  the  peace  against  api)ellees.  Judgment  was  obtained 
by  the  plaintiffs  and  the  defendants  took  an  appeal  to  the 
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Superior  Court,  The  suit  was  based  upon  three  acceptances 
made  by  the  defendants.  Prior  to  the  commencement  of 
the  trial,  the  defendants  gave  notice  that  the  defense 
would  be  that,  as  to  two  of  the  defendants  there  was  no 
liability,  and  that  the  third  defendant  would  insist  that  he 
had  a  set-oflf.  The  jury  returned  a  verdict  finding  the 
issues  for  the  plaintiffs  as  to  the  defendant,  Ilenry  Schwartz, 
and  assessing  damages  at  $52.40,  and  as  to  the  other  two 
defendants  the  jury  found  the  issues  for  them.  Upon  this 
finding  the  court  rendered  judgment  against  Henry 
Schwartz,  leaving  the  matter  undisposed  of  as  to  the  other 
two  defendants,  in  whose  favor  the  verdict  of  the  jury  had 
been.  Had  this  suit  been  begun  in  the  Suj^rior  Court,  it 
being  an  action  etc  cont/ractit^  the  judgment  must  have  been 
against  all  or  none.  The  practice  in  suits  before  justices  of 
the  peace  is  different;  in  actions  before  justices  of  the 
peace  judgment  may  be  against  such  only  as  against  whom 
L  a  cause  of  action  is  made  out.    Revised  Statutes,  Chap.  79, 

Sec.  36.  Th^  judgment  against  Henry  Schwartz  having  been 
rendered  February  21,  1891,  plaintiffs  perfected  an  appeal 
therefrom  April  25,  1891.  On  the  ISth  day  of  July,  1891, 
after  the  expiration  of  the  term  at  which  the  judgment 
against  Schwartz  was  entered,  the  court  entered  judgment 
nunc  pro  t/iinc  as  of  February  21,  1891,  in  favor  of  the  two 
j  defendants  for  w^hom  the  jury  had  found. 

Admitting  that  in  this  suit,  as  if  it  had  been  begun  in  a 
court  of  record,  the  court  should  have,  February  21, 1891, 
rendered  a  complete  judgment  upon  the  verdict  and  not  a 
partial  one,  we  do  not  think  that  the  failure  of  the  court  to 
at  that  time  render  a  judgment  against  appellants  and  in 
favor  of  two  of  the  appellees  for  costs,  is  a  thing  of  which 
'  appellants  can  complain.     If  Schwartz  had  taken  an  appeal 

I  from  the  judgment  rendered  against  him,  no  disposition  of 

I  the  suit  as  to  the  other  defendants  having  been  made,  a  dif- 

ferent question  would  have  been  presente<l.     Undoubtedly 
j  the  set-off  claimed  by  Schwartz  being  in  his  favor  only,; 

could  not  have  been  considered  had  this  cause  been  begun 
in  the  Superior  Court;  as,  however,  before  a  justice  of  the 
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l>eace  a  recovery  can  be  had  against  such  of  the  defendants 
as  appear  to  be  liable,  as  Schwartz  is  the  only  one  found 
liable,  we  see  no  reason  why  his  set-off  might  not  be 
allowed. 

The  defense  of  the  two  defendants  in  whose  favor  the 
verdict  and  judgment  was,  was  based  upon  a  novation,  a 
release  by  the  plaintiffs  of  them  as  debtors  upon  the  accept- 
ances, and  an  agreement  to  take  Schwartz  as  their  only 
debtor.  It  appeared  that  all  of  the  defendants  Avere  part- 
ners when  the  acceptances  were  made;  afterward  the  part- 
nership was  dissolved  and  the  plaintiffs  agreed  that  if  the 
defendants  would  turn  over  to  Schwartz  certain  packages 
of  goods  purchased  by  the  defendants  of  the  plaintiffs,  they, 
the  defendants,  would  discharge  the  other  defendants,  and 
Schwartz  would  assume  and  discharge  the  liability  of  all  of 
the  defendants.  Accordingly  the  packages  were  turned  over 
to  Schwartz,  and  he  sold  the  goods  therein,  and  plaintiffs 
promised  to  return  to  the  released  defendants  the  accept- 
ances theretofore  made.  It  is  argued  that  there  was  no  con- 
sideration for  this  novation;  that  Schwartz  was  all  the  while 
liable  to  the  plaintiffs,  and  that  there  was  no  consideration 
for  the  release  of  the  other  defendants.  In  Bates  on  Part- 
nership, Sec.  505,  it  is  said  that  if  one  partner  promises  the 
creditor  to  assume  and  pay  the  entire  debt,  and  the  creditor 
promises  to  look  to  him  alone,  a  substitution  of  debtors  is 
effected,  and  the  other  partner  is  released.  This  rule  is  said 
to  be  founded  upon  the  doctrine  that  there  is  a  considera- 
tion to  the  creditor  because  the  sole  liabilitv  of  one  of  two 
debtors  may  be  more  beneficial  and  convenient  than  the 
joint  liability  of  two.  Thompson  v.  Percival,  9  Bam.  &  Ad. 
925;  Lyth  v.  Ault,  7  Excheq.  569.  This  reason  for  the  rule 
would  seem  to  fail  in  this  State,  where  joint  obligations  and 
covenants  are  also  several.  Revised  Statutes,  Chapter  76; 
Marine  Bank  of  Chicago  v.  Ferry,  Adm'r,  40  111.  255;  Gage 
V.  Mechanics  Bank,  79  111.  62. 

The  novation  in  the  case  under  consideration  has  for  sup- 
port more  than  mere  promises  to  assume  and  pay  and  to 
release;  the  evidence  is  that  appellants,  the  creditors,  in 
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consideration  that  appellees,  debtors,  would  turn  over  to 
Schwartz,  one  of  the  debtors,  certain  goods,  they,  the  credit- 
ors, agreed  that  they  would  look  alone  to  SchAvartz  for 
l>ayment  and  would  release  the  other  debtors,  he,  Schwartz, 
agreeing  to  assume  and  alone  discharge  the  indebtedness, 
that  accordingly  the  said  goods  Avere  turned  over  to 
Schwartz,  who  sold  them  and  assumed  to  pay  the  debt. 
While  the  rule  enunciated  in  Bates  on  Partnership  has 
been  both  followed  and  disputed  in  this  country,  Ave  thinlc 
it  Avell  settled  that  promises  and  i*eleases  made  in  conjunc- 
tion with  the  turning  over  of  goods  is  a  sufficient  considera- 
tion to  support  the  agreement  to  release.  Leihy  v.  Briggs, 
33  111.  App.  534;  Backus  v.  Fobes,  20  N.  Y.  204;  Walstron 
V.  Hopkins,  103  Penn.  St.  118;  JEtna  Ins.  Co.  v.  Peck,  28 
Yt.  93;  Collyer  v.  Moulton,  9  E.  1. 90;  Lind.  on  Partnership, 
244-247. 

It  is  urged  that  a  new  trial  should  haA^e  been  granted 
because  of  the  showing  made  in  affidavits  filed  by  appel- 
lants in  support  of  their  motion  for  a  new  trial.  These 
affidavits  do  show  that  the  plaintiflfs  Avere  surprised  by  the 
evidence  given  on  the  trial,  but  they  do  not  shoAV  that  the 
defendants  haA^e  now  any  knowledge  as  to  the  facts  which 
they  did  not  possess  at  the  time  of  the  trial.  Appellants 
might,  if  they  had  desired,  at  the  conclusion  of  the  eA^dence 
or  before  the  case  was  submitted  to  the  jury,  have  taken  a 
non-suit,  and  bringiug  another  suit,  could,  upon  'the  trial  of 
tliat,  haA'e  produced  the  evidence  of  what  is  set  forth  in  the 
affidavits  they  filed.  In  most  cases  one  jjarty  is  to  some  de- 
gree surprised,  at  the  trial,  by  the  evidence  introduced  by 
the  other.  The  plaintiff  is  usually  in  a  position  Avhere  he 
can  obviate  the  effect  of  this  by  taking  a  non-suit  and  be- 
ginning again.  If,  instead  of  doing  this,  he  speculates  upon 
what  the  result  of  the  evidence  adduced  Avill  be,  it  is  seldom 
that  a  new  trial  will  be  granted  to  him  because  of  such  sur- 
prise. Beadle  County  Natl  Bank  v.  Hyman,  33  111.  App. 
618;  Dueber  Watch  Case  Mfg.  Co.  v.  Lapp,  35  111.  App. 
375. 

The  judgment  of  the  Superior  Court  will  be  affirmed. 

Juihjmcnt  affirmed. 


88 


Appellate  Courts  of  Illinois. 


44      88 
146s  880 


Vol.  44.]    Union  Mutual  Life  Ins.  Co.  v.  0.  &  W.  I.  R.  R.  Co. 


Union  Mutual  Life  Insurance  Company 

V. 

The  Chicago  and  Western    Indiana    Railroad 

Company  et  al. 

Sale  of  Land  Subject  to  Possible  Right  of  Redemption — Agreement  of 
Vendor  to  Refund,  if  Redeemed,  tlie  Purchase  Price,  with  Interest,  out 
of  the  Redemption  Fund, 

In  the  case  presented,  a  railroad  company  purchased  from  appellant  a 
piece  of  land,  to  which  another  party  claimed  a  right  of  redemption 
from  a  trustee's  sale,  under  whicli  vendor  held,  and  the  vendor  agreed 
that,  if  the  claimant  should  sustain  his  claim  of  the  right  to  redeem,  it 
would  refund  the  purchase  money  with  interest.  This  court  holds  that 
the  case  presented  by  tlie  evidence  showed  no  sufficient  reason  for  releas- 
ing the  vendor  from  its  agreement  to  pay  interest  on  the  purchase 
money,  the  property  haying  been  redeemed  by  the  claimant  through  a 
decree  of  court. 


[Opinion  jSled  March  4,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  Countv:  the  Hon. 

•/  * 

Oliver  H.  Horton,  Judge,  presiding. 

In  June,  1870,  William  J.  Slee,  being  the  owner  of  lot  1, 
block  9,  Assessor's  Second  Divison,  etc.,  and  30  by  60  feet 
of  lots  11  and  12,  Wilder's  North  Addition  to  Chicago,  bor- 
rowed from  the  appellant  $4,500,  securing  the  loan  by  a 
trust  deed  upon  the  above  described  premises.  The  posses- 
sion of  these  premises  was  subsequently  turned  over  to  the 
appellant ;  and  out  of  this  grew  differences  respecting  their 
care  and  the  amount  remaining  due  upon  the  loan.  In  Jan- 
uary, 1879,  the  trustee  named  in  the  trust  deed  advertised 
the  premises  for  sale,  and  in  February  following  the  same 
wore  sold,  the  appellant  becoming  the  purchaser  for  the  sum 
of  $5,100,  and  a  deed  was  made  from  the  trustee  to  the  ap- 
pellant. The  sale  left,  according  to  the  computation  of  the 
trustee,  a  deficit  of  $229,  for  which  amount  judgment  was 
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entered  against  Slee  July,  1879,  and  execution  issued  and 
levied  on  6  and  8-10  feet  of  lot  2,  block  9 — a  portion  of  the 
property  not  included  in  the  trust  deed  or  the  sale  there- 
under. This  property  was  at  the  execution  sale  bid  in  by 
the  appellant  for  $252.61,  and  a  certificate  of  sale  issued  by 
the  sheriff  therefor. 

In  the  summer  of  1879  Slee  caused  to  be  recorded  a  dec- 
laration giving  notice  of  his  claim  that  the  trustee's  sale  to 
the  appellant  was  invalid,  and  that  he  still  claimed  his  right 
of  redemption.  In  the  latter  part  of  1879  the  Chicago  and 
Western  Indiana  Railroad  Company,  being  in  need  of  these 
premises  for  its  right  of  way,  A.  J.  Averill  on  its  belialf  went 
to  Mr.  Warfield,  who  represented  appellant,  and  asked  for 
appellant's  price  upon  the  property.  Warfield  named  $3,500, 
that  sum  being  the  amount  at  which  the  property  had  been 
appraised  by  certain  real  estate  valuers  and  what  Mr.'  War- 
field  considered  a  full  and  fair  value  for  the  property  at  that 
time.  The  notice  filed  by  Slee  appeared  upon  the  abstract 
of  title  which  Averill  had,  and  in  consequence,  there  was 
sctme  talk  about  obtaining  a  quit-claim  deed  from  Slee. 
Warfield  saw  Slee  and  represented  to  Averill  that  Slee  would 
not  consent  to  a  sale  unless  the  price  was  fixed  at  a  figure 
that  would  cut  down  Slee's  entire  indebtedness  to  the 
insurance  company  to  $3,000,  and  that  it  would  require  a 
payment  of  $4,680,  to  obtain  a  quit-claim  deed  from  Slee  as 
well  as  from  the  insurance  company.  The  insurance  com- 
pany believed  that  on  an  accounting  between  it  and  Slee 
there  would  be  found  due  to  it  from  Slee  the  sum  of  $7,680, 
and  informed  the  railroad  company  of  its  belief  in  that  re- 
gard. Accordingly  on  the  24th  day  of  March,  1880,  the 
railroad  company  purchased  the  premises  from  the  insur- 
ance company,  taking  its  deed  for  the  premises  included  in 
the  trustee's  deed,  and  also  an  assignment  of  its  certificate 
of  the  purchase  at  the  sherifFs  sale,  and  paying  to  it  the 
sum  of  $4,680,  and  received  from  it  at  the  time  of  such  pay- 
ment the  following  agreement : 

"Agreement  made  March  24th,  1880,  between  The  Union 
Mutual  Life  Insurance  Comi>any  and  Albert  J.  Averill, 
Witnesseth : 
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"Whereas,  said  Averill has  purchased  from  said  company^ 
for  $4,080,  lot  1,  in  block  9,  in  Assessor's  Second  Division, 
etc.,    *    *    *    and  the  30  bv  60  feet  of  lots  11  and  12  in 
block  2,  in  Wilder's  Xorth  Addition  to  Chicago,  etc.,    *    * 

*  the  title  to  which  land  was  acquired  by  said  company 
by  virtue  of  a  sale  made  under  the  power  of  sale  contained 
in  a  certain  trust  deed  given  by  William  J.  Slee  and  wife 
to  Levi  D.  Boone,  dated  June  4th,  1870,  and  recorded,  etc., 

*  *    *    and, 

"  Whereas,  said  Slee  has  placed  on  record  in  said  recorder's 
office  a  notice  to  the  effect  that  he  claims  the  right  to  redeem 
said  property  from  said  sale,  the  validity  of  which  claim 
said  company  denies. 

'*- Now. therefore,  it  is  agreed  that  in  theetent  of  redemp- 
tion ma<le  by  Slee,  his  heirs,  etc.,  of  the  property  described 
in  said  trust  deed,  the  said  Averill,  his  heirs,  or  assigns, 
shall  be  entitled  to  have  and  receive  out  of  the  redemption 
money  paid  by  said  Slee,  his  heirs,  etc^  the  said  sum  of 
§4,680  with  interest  from  the  day  of  the  date  hereof,  at  six 
\)er  cent,  and  also  whatever  money  shall  in  the  event  of 
such  redemption  be  decreed  by  the  court  to  be  paid  by  said 
Slee,  his  heirs,  etc.,  for  or  on  account  of  any  taxes,  assessments 
or  other  outlavs  made  bv  the  said  Averill  upon  the  said 
property  so  as  aforesaid  purchased  by  him." 

Prior  to  the  making  of  this  agreement,  viz.,  in  January, 
1880,  the  railroad  company  had  begun  condemnation  pro- 
ceedings for  the  purpose  of  acquiring  title  to  this  pro]>erty. 
Appellant  did  not  appear  in  this  proceeding  to  condemn, 
but  Slee  appeared  and  cross-examined  the  witnesses  who  tes- 
tified on  behalf  of  the  railroad  company. 

On  the  26th  of  April,  1880,  a  verdict  was  rendered  in  the 
condemnation  proceedings  fixing  the  value  of  the  property 
at  $6,615;  and  on  the  27th  of  December,  1880,  the  railroad 
company  thereunder  paid  into  the  county  treasury  that 
amount.  On  the  13th  of  October,  1880,  Slee  filed  a  bill  to 
redeem,  making  only  the  insurance  company  a  party  defend- 
ant thereto.  In  this  bill  he  alleged  that  the  judgment 
against  him  entered  by  the  insurance  company  was  not  for 
any  lofia  fide  debt  and  that  he  owed  no  deficit;  that  on 
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April  28,  1880,  a  verdict  had  been  pendered  in  the  condem- 
nation proceedings  fixing  the  value  of  the  property  at  §6,615, 
and  that  it  was  the  duty  of  the  railroad  company  to  pay 
said  sum  of  money  into  the  county  treasury;  that  the  insui" 
ance  company  claimed  that  said  sum  of  money  should  be  paid 
to  it  and  not  to  him,  the  complainant;  that  about  May  1st, 
he  had  found  the  Third  avenue  property  vacant  and  unoc- 
cupied, and  took  and  had  since  kept  possession,  while  the 
insurance  company  retained  possession  of  the  other  property. 
The  bill  contained   a  prayer  for  an  accounting  with  the 
insurance  company,  and  for  an  injunction  to  restrain  it  from 
collecting  from  the  county  treasurer  the  money  so  deposited, 
and  that  the  sale  under  the  trust  deed  and  the  trustee's 
deed  be  declared  to  be  for  his,  complainant's,  benefit,  and 
that    the  judgment  against  him,  complainant,  be  declared 
void  and  set  aside.     The  insurance  company  answered  the 
bill  denying  that   Slee  had  any  right  whatever  to  redeem 
from  the  trustee's  sale  or  to  have  the  said  judgment  set  aside; 
and  among  other  things  answered  that  pending  the  condem- 
nation proceedings  and  prior  to  the  filing  of  the  said  bill  by 
Slee  it  sold  and  conveyed  the  Third  avenue  property  to  the 
railroad  company  and  had  no  interest  in  or  claim  upon  any 
of  the  condemnation  moneys.     The  bill  filed  by  Slee  pro- 
ceeded to  a  degree  in  which  the  right  of  Slee  to  redeem  from 
the  trustee's  sale  was  determined.     Thereafter  on  the  23d 
of  March,  1885,  Slee  obtained  leave  to  and  did  amend  his 
bill  nun^pro  tunc  as  of  July  13,  1883,  b}^  making  the  Chi- 
cago and  Western  Indiana  Kailroad  Company  a  party  de- 
fendant.    The  railroad  company  answered  the  amended  bill 
denying  Slee's  right  to  redeem,  and  thereafter  the  suit  pro- 
ceeded until  an  adjudication  was  had  determining  the  right 
of  Slee  to  redeem,  not  only  as  against  the  insurance  com- 
pany but  as  against  the  railroad  company;  and  that  in  the 
accounting  to  be  had  on  such  redemption  the  railroad  com- 
pany should  be  considered  as  the  assignee  of  the  mortgage 
held  by  the  insurance  company  under  which  its  trustee  made 
sale  of  the  premises;  and  that  in  such  accounting  between 
the  railroad  company  and  Slee,  the  railroad  company  would 
be  charged  with  the  sum  of  $4,080,  as  of  December  27, 
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^  1880,  the  time  at  which  the  condemnation  money  was  paid 
into  the  county  treasury.  The  $6,615  deposited  in  the 
county  treasury  by  the  railroad  company  under  the  con- 
'  deranation  proceedings,  remained  there  until  the  15th  of 
June,  1889,  when,  under  a  stipulation,  a  portion  of  it  was 
withdrawn. 

On  the  2d  of  July,  1888,  the  railroad  company  obtained 
leave  to  and  did  file  its  cross-bill  in  the  original  litigation, 
which  was  still  pending  against  the  insurance  company,  for 
the  enforcement  of  the  agreement  entered  into  by  the  in- 
surance company  on  the  24th  of  March,  1880;  that  in  the 
event  of  the  redemption  by  Slee  of  the  premises  by  it  pur- 
chased from  the  insurance  company,  the  railroad  com- 
pany should  be  entitled  to  receive  out  of  the  redemption 
money  paid  by  Slee  the  sum  of  $4,680,  with  interest  from 
the  date  of  said  agreement  at  six  per  cent;  and  prayed  that 
an  account  might  be  taken  fixing  the  rights  of  the  insur- 
ance company,  the  railroiid  company  and  Slee,  and  that 
the  insurance  company  might  be  ordered  to  pay  to  it  the 
sum  of  $4,680,  with  interest  at  six  per  cent  per  annum  from 
April  20,  1880,  and  that  it,  the  complainant,  might  have 
a  lien  or  right  of  priority  on  the  redemption  money  to  the 
extent  of  its  said  claim. 

The  insurance  company  answered  denj^ng  that  it  was 
under  any  obligations  to  pay  any  interest  on  said  sum  of 
$4,680,  and  it  is  concerning  the  interest  on  this  sum  of 
$4,680,  or  rather  theinterest  lost  upon  said  sum  on  account 
of  its  having  lain  idle  in  the  county  treasury  for  nearly 
ten  years,  that  the  decree  from  which  an  appeal  has  been 
taken  to  this  court  was  made. 

The  Circuit  Court  found  for  the  railroad  company,  and 

-  directed  that  the  insurance  company  pay  to  it  interest  on 

said  sum  of  $4,680,  from  December  27,  1888,  to  the  17th  of 

January,   1889,  at  six  per  cent  per  annum,  amounting  to 

$2,262.92. 

The  litigation  between  said  Slee  and  the  railroad  com- 
pany  having  been  settled  out  of  court,  the  insurance  com- 
pany prosecutes  this  ap]:)eal  to  reverse  the  decree,  directing 
it  to  pay  interest  as  aforesaid  on  said  sum  of  $4,680. 
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Messrs.  Geosscup  &  Wean,  for  appellant. 

Messrs.  Osborn  &  Lynde,  for  appellee, 

Watebman,  p.  J.  Appellee,  desiring  to  purchase  certain 
real  property,  applied  to  appellant,  in  whom  the  title  then 
stood  of  record.  Appellant  asked  $3,500  for  the  property. 
Appellee  being  informed  that  one  Slee  claimed  an  inter- 
est therein,  appellant's  agent  saw  Slee,  and  then  told  appellee 
that  it  would  cost  $4,680  to  obtain  deeds  from  both  appel- 
lant and  Slee ;  that  treating  the  mortgage  under  which 
•appellant  had  acquired  title  as  still  subsisting,  there  would 
then  be  due  to  appellant  thereon  upon  an  accounting, 
$7,680 ;  whereupon  appellee  paid  to  appellant  $4,680,  and 
received  from  it  a  deed,  but  failed  to  get  a  deed  from  Slee ; 
appellee,  when  paying  said  $4,680,  took  from  appellant  an 
agreement,  whereby,  after  reciting  that  Slee  had  placed  on 
record  a  notice  that  he  claimed  the  right  to  redeem  said 
property  from  the  sale  made  under  a  trust  deed  by  him 
given,  the  validity  of  which  claim  the  insurance  company 
denies,  appellant  "  agreed  that  in  the  event  of  redemption 
made  by  said  Slee,  his  heirs,  etc.,  of  the  property  described 
in  said  trust  deed,  the  said  Averill,  his  heirs  or  assigns, 
should  be  entitled  to  have  and  receive  out  of  the  redemption 
laoney  paid  by  said  Slee,  his  heirs,  etc.,  the  sum  of  $4,680, 
with  interest  from  the  day  of  the  date  of  said  agreement,  at 
SIX  per  cent." 

Appellant,  no  doubt  in  perfect  good  faith,  represented  to 
appellee  that  in  case  of  a  redemption  by  Slee  he  would  be 
obliged  to  pay  $7,680.  In  other  words,  the  representation 
was  that  the  fund  to  which  appellee  might  look  for  the  re- 
payment of  its  $4,680  and  interest,  amounted  to  $2,000  more 
than  the  amount  appellee  was  paying.  Appellee,  instead  of 
getting  a  quit-claim  from  Slee,  as  was  proposed  when  the 
sum  of  $4,680  was  first  named,  got  the  agreement  of  appel- 
lant as  to  a  repayment  of  that  sum  with  interest  out  of  the 
redemption  money,  and  a  representation  by  ap])ellant  as  to 
what  the  redemption  money  would  be.  For  this  agreement, 
under  the  representation,  it  paid  $1,180  more  than  appel- 
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lant  asked  for  its  own  conveyance.  The  sura  to  which  the 
redemption  money  would  amount  was  a  thing  concerning 
which  appellant  had  all  existing  knowledge ;  the  accounts 
were  its  accounts,  kept  by  its  agents  in  its  office.  Appellant 
and  Slee  were  alone  possessed  of  the  information  necessary 
to  the  formation  of  an  opinion  as  to  whether  Slee  had  a 
right  to  redeem,  and  if  so  what  sura  he  would  have  to  pay 
in  order  to  do  so.  Eeceiving  from  apj)ellee  as  appellant  did 
under  these  circumstances  $1,180  more  than  it  asked  for  its 
own  conveyance,  and  giving  the  agreement  of  JIarch  24th, 
we  think  it  was  not  only  bound  to  speak  what  it  believed  to 
be  the  truth,  but  that  it  must  be  held,  to  the  extent  of  ap- 
pellee's riglits,  bound  to  make  good  the  truthfulness  of  its 
representation  as  to  the  sum  to  which  the  redemption 
money  would  amount.  Nor  do  we  think  it  is  absolved  from 
this  obligation,  because  appellee,  under  the  condemnation 
proceedings,  paid  ^6,015  into  the  county  treasury.  The 
condemnation  proceedings  had  been  pending  some  months 
when  the  agreement  of  March  24,  1880,  was  entered  into. 
Appellee  had  need  of  this  property,  and  its  conveyance  from 
and  payment  to  appellant  gave  it  nothing  but  a  mortgage 
claim  thereon.  The  suggestion  that  it  might  have  retained 
in  its  hands  the  true  amount  owing  by  Slee,  and  which  he 
was  bound  to  pay  in  order  to  redeem,  and  have  paid  to  the 
county  treasurer  only  the  balance  necessary  to  make  up  the 
condemnation  a^vard,  would  have  force  if,  first,  it  had  known 
or  been  bound  to  know  that  Slee  had  a  right  to  redeem ; 
and  second,  had  known  or  been  bound  to  know  the  amount 
of  money  that  would  be  required  for  such  purpose.  It  did 
not  know  and  was  not  bound  to  know  either  of  these 
things.  Appellant  denied  through  years  of  litigation  the 
right  of  Slee  to  redeem.  Appellee  was  in  no  position  to 
concede  what  appellant  denied.  Appellant  is  held  by  the 
decree  in  this  case  only  to  make  good  a  representation  upon 
which  it  must  have  known  appellee  relied  in  taking  the 
agreement  and  paying  $1,180  more  than  a])pellant  asked  for 
its  conveyance. 

The  decree  of  the  Circuit  Court  will  therefore  be  affirmed. 

Decree  affirmed. 
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Charles  P.  Packeb 

V. 

O.  D.  Wetherell,  Assignee. 

Negotiable  Instruments — Note — Action  Against  Guarantor  of— Evi- 
dence of  Consideration  for  Guaranty — Absence  of  Party  and  Counsel 
from  Tried — Excuse  for — Discretion  of  Court — Prax^tice, 

1.  An  indorsement  on  a  note  in  the  form  of  a  guaranty  will  pass  the 
title  and^  also  bin^d  the  guarantor,  the  same  coii^ideration  that  supported 
the  transfer  supporting  the  guaranty;  and  the  words  "  for  value  re- 
ceived" thereon  are  a  sufficient  expression  of  consideration  on  the  face  of 
the  writing  itself,  and,  the  writing  being  in  evidence,  no  other  proof  of 
consideration  is  necessary. 

2.  An  engagement  in  a  justice  court  has  never  been  regarded  as  a 
sufficient  excuse  for  the  absence  of  a  party  or  his  attorney  from  a  trial 
in  the  Circuit  Court,  and  the  refusal  of  the  judge  to  delay  a  trial  on  that 
ground  is  not  an  abuse  of  judicial  discretion. 

[Opinion  filed  March  4, 1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Samuel  P.  McConnell,  Judge,  presiding. 

Mr.  E.  A.  Sherburne,  for  appellant. 

Messrs.  Flower,  Smith  &  Musgraye,  for  appellee. 

MoRAx,  J.  This  was  an  action  against  appellant  as  guar- 
antor of  a  promissory  note,  and  on  the  trial  in  the  Circuit 
Court,  in  the  absence  of  appellant,  a  verdict  was  rendered 
against  him  for  the  amount  of  the  note  and  interest.  A  few 
minutes  after  the  verdict  was  rendered,  a  motion  was  made 
by  defendant  to  set  aside  the  verdict,  which  was  overruled 
and  judgment  rendered. 

The  bill  of  exceptions  contains  affidavit  of  defendant  from 
which  it  appears  that  the  reason  w^hy  appellant  and  his 
attorney  were  not  present  at  the  trial  was  that  they  w^ere 
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engaged  before  a  justice  of  the  peace  at  39th  and  State 
streets  in  the  trial  of  a  suit  in  which  appellant  was  defendant 
and  a  material  witness  in  his  own  behalf.  Said  justice  trial 
was  protracted  beyond  the  expectation  of  appellant  and  his 
attorney,  and  appellant  sent  a  messenger  to  the  judge  of  the 
Circuit  Court  who  tried  this  cause  and  informed  said  judge  of 
the  said  engagement  before  the  justice,  and  that  they  would 
come  to  said  Circuit  Court  the  moment  they  could  leave  the 
justice  court,  which  infoimation  was  given  to  the  judge  just 
as  this  case  was  called,  but  the  judge  refused  to  wait,  and 
called  a  jury  and  heard  the  case. 

The  statement  of  the  facts  of  appellant's  engagement  to 
the  judge  before  the  case  was  called,  was  an  appeal  to  his 
discretion,  and  his  decision  on  such  question  will  not  be 
reviewed  unless  an  abuse  of  discretion  is  shown.  An 
engagement  in  justice  court  has  never  been  regarded  as  an 
excuse  for  the  absence  of  party  or  attorney  from  the  Circuit 
Court  when  a  case  is  reached  on  the  call.  We  should  hesi- 
tate to  hold  that  a  refusal  to  delay  tlie  trial  of  a  case  on 
such  a  ground  was  an  abuse  of  judicial  discretion.  Appel- 
lant knew  his  case  was  to  be  called,  and  his  failure  to  be 
present  was  negligence  on  his  part,  not  excused  by  his 
engagement  in  the  justice  court. 

Appellant  insists  that  the  case  must  be  reversed  because 
the  evidence  introduced  on  the  trial  did  not  warrant  the 
verdict.  The  special  count  on  the  guaranty  after  stating 
the  making  of  the  note  and  the  delivery  thereof  to  appellant, 
as  payee,  alleged  that  appellant, "  to  whom  or  to  whose  order 
the  payment  of  said  sum  of  money  in  the  said  note  specified 
was  to  be  made  as  aforesaid,  afterward  and  before  the  pay- 
ment of  said  sum  of  monev  mentioned  in  the  said  note  or 
any  part  thereof,  and  also  before  the  time  limited  and 
appointed  by  the  said  note  for  the  payment  thereof,  to  wit, 
on  the  same  day  and  year  and  at  the  place  aforesaid, 
indorsed  the  said  note  in  writing  and  by  that  indorsement 
ordered  and  appointed  the  said  sum  of  money  in  the  said 
note  specified  to  be  paid  to  said  order  and  then  and  there 
delivered  the  said  note,  so  indorsed,  to  the  said  plaintiff,  and 
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thereupon  on  the  day  first  aforesaid  and  at  the  place  afore- 
said, and  before  the  delivery  of  said  note  to  the  plaintiff,  in 
consideration  that  the  plaintiff  would  accept  and  receive  the 
said  note  of  the  said  (the  makers),  and  for  a  valuable  con- 
sideration to  him,  in  hand  paid  by  the  plaintiff,  he,  the  said 
defendant,  by  his  indorsement  in  writing  thereon,  then  and 
there  guaranteed  the  payment  of  said  sum  of  money  in  the 
said  note  specified,"  etc.  The  bill  of  exceptions  shows  that 
at  the  trial  the  plaintiff  put  in  evidence  the  note  and  guar- 
anty. The  objection  is  that  there  was  no  evidence  of  a 
consideration  for  the  guaranty.  The  averment  of  the 
declaration  would  be  supported  by  a  transfer  and  guaranty 
of  the  note  evidenced  by  one  instrument.  An  indorsement 
on  a  note  in  the  form  of  a  guaranty  will  pass  the  title  and 
also  bind  the  guarantor.  Heaton  v.  Hulbert,  3  Scam.  489. 
The  same  consideration  that  supported  the  transfer  sup- 
ported the  guaranty,  and  the  words  "  for  value  received  " 
were  a  sufficient  expression  of  consideration  on  the  face  of 
the  writing  itself,  and  no  other  proof  of  consideration  was 
necessary.  Day  v.  Elmore  et  al.,  4:  Wis.  190;  Brant  on 
Suretyship  &  Guaranty,  Sec.  Si,  and  cases  there  cited. 

Appellant's  contentions  can  not  be  sustained  and  the 
judgment  will  be  affirmed. 

I  Judgment  affirmed. 


Leroy  Payne 

V. 

Mary  Halstead. 

Master  and  Servant — Negligence  of  Servant — Injury  to  Third  Persons 
— Famishing  of  Coach,  Team  and  Driver  by  Liveryman — Duty  and 
Responsibility  of  Liveryman — Instructions — Carriers, 

1.  Where  for  a  contract  price  a  liveryman  furnishes  a  coach,  team, 
hamesses  and  driver  to  convey  a  party  to  a  place  and   by  a  route  desig- 
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nated  by  the  party  hiring,  the  liveryman  is  only  responsible  for  ordi- 
nary and  reasonable  care  in  the  premises. 

2.  Li  an  action  brought  to  recover  damages  for  an  injury  received 
by  one  of  the  passengers  through  the  capsizing  of  a  coach ,  it  was  error 
for  the  court  to  instruct  the  jury  that  if  the  driver  faUed  to  exercise 
the  utmost  care  and  skill,  and  by  reason  of  such  failure  an  accident 
occurred,  the  liveryman  was  responsible;  likewise,  that  it  was  the  duty 
of  the  liveryman  to  furnish  a  driver  acquainted  with  the  route  pursued. 

3.  The  fact  that  the  coach  was  upset  was  prima  facie  evidence  that 
there  was  negligence  on  the  part  of  the  liveryman,  but  it  was  only  required 
in  order  to  rebut  the  presumption,  that  he  show  that  he  had  exercised 
ordinary  care  and  prudence. 

[Opinion  filed  March  4,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon, 
Richard  S.  Tuthill,  Judge,  presiding. 


Mr.  George  F.  Westover,  for  appellant. 

A  common  carrier  of  persons  is  one  who  makes  it  a  regu- 
lar business  for  hire  to  carry  persons  between  the  places  to 
and  from  which  he  is  accustomed  to  run  vehicles.  2  Shear- 
man &  Redfield  on  Ifegligence,  487. 

A  livery  stable  keeper,  who  lets  out  a  team  for  use  tem- 
porarily for  a  specific  object,  hauling  goods  or  carrying  a 
party  of  persons,  is  not  a  common  carrier.  City  of  Havana 
V,  Vanlaningham,  17  111.  App.  62. 

The  second  instruction  given  for  plaintiff  is  more  errone- 
ous than  the  first. 

It  assumes  that  the  plaintiff  need  prove  but  one  fact,  to 
entitle  her  to  recover,  to  wit,  the  overturning  of  the  coach. 
That  being  proven,  it  says,  "  the  plaintiff  need  prove  noth- 


ing more. 


J) 


It  assumes  the  defendant  was  a  common  carrier  on  the 
occasion  specified. 

It  assumes  the  defendant  had  entire  control  of  the  coach. 

It  assumes  that  the  driver  was  under  the  defendant's 
directions,  and  that  defendant  must  show,  despite  the  imme- 
diate orders  and  directions  of  McAuley  &  Elliott,  that 
whatever  the  driver  did  was  of  the  utmost  skill,  prudence, 
care  and  caution. 
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The  last  sentence  in  the  instruction  is  blind,  ungrara- 
matical,  ambiguous,  and  liable  to  mislead.  What  mean 
the  words  therein,  "  by  reason  of  which  failure  the  injury 
was  occasioned?"  What  failure?  Does  the  instruction 
assert  that  the  injury  was  occasioned  by  reason  of  failure  to 
use  the  care  required  ? 

Although  it  is  the  duty  of  a  common  carrier  of  passen- 
gers to  use  the  utmost  care  and  skill  which  prudent  men 
are  accustomed  to  use  under  similar  circumstances,  he  is 
not  an  insurer,  and  is  not  responsible  for  injuries  to  passen- 
gers, unless  they  be  caused  by  the  negligence  of  his 
employes,  and  this  must  be  shown.  2  Shearman  &  Eedlield 
on  Negligence,  494,  495. 

If  he  fails  to  furnish  competent  and  careful  drivers,  he 
will  be  liable  to  passengers  for  injuries  sustained  by  reason 
of  omission.     TuUer  v.  Talbot,  23  111.  357. 

Messrs.  Smith,  Helmeb  &  Moulton,  for  appellee. 

In  Laugher  v.  Pointer,  5  Barn.  &  Ores.  547,  cited  by  ap- 
pellee, in  the  opinion  by  Abbott,  0.  J.,  a  liveryman  who 
furnished  a  team  and  driver  for  an  excursion,  was  held  lia- 
ble to  the  same  extent  as  a  stage  proprietor  taking  a  passen- 
ger from  one  stage  to  the  other  on  a  regular  route. 

"  I  must  own  that  I  can  not  perceive  any  substantial  dif- 
ference between  hiring  a  pair  of  horses  to  draw  my  car- 
riage about  London  for  a  day  and  hiring  them  to  draw  a 
stage  on  a  road  I  am  traveling,^  the  driver  being  in  both 
cases  furnished  by  the  owner  of  the  horses  in  the  usual  way; 
nor  can  I  perceive  any  substantial  difference  between  hiring 
horses  to  draw  my  o^vn  carriage  on  these  occasions  and  hir- 
ing a  carriage  with  them,  of  their  owner." 

«  #  *  «  «  «  « 

"  If  the  temporary  use  and  benefit  of  the  horses  will  make 
the  hirer  answerable  and  there  be  no  reasonable  distinc- 
tion between  hiring  them  with  or  without  a  carriage,  must 
not  the  person  who  hires  a  hackney  coach  to  take  him  for 
a  mile,  or  other  greater  or  less  distance,  or  for  an  hour  or 
longer  time,  be  answerable  for  the  conduct  of  the  coach- 
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iTican  ?  I  believe  the  common  sense  of  all  men  would  be 
shocked  if  anv  one  should  affirm  the  hirer  to  be  answerable 
in  either  of  these  cases.  Would  it  be  said  that  the  hirer  is 
not  answerable  in  either  of  these  cases  because  the  coach- 
man is  ready  to  attend  to  the  call  of  anv  person  who  would 
hire  him  ?    I  answer  so  also  is  the  stable  keeper." 

******* 

"  If  the  personal  presence  of  the  hirer  will  render  him 
liable,  why  should  he  not  be  clearly  so  if  he  is  absent 
but  has  hired  the  horses  or  carriage  for  his  family  or  serv- 
ants ? " 

*  *  *  *  *  *  * 

"The  hirer  makes  no  contract  with  the  coachman;  he 
does  not  select  him;  he  has  no  privity  with  him ;  he  usu- 
ally gives  him  a  gratuity,  but  he  is  not  obliged  by  law 
to  give  him  anything;  and  from  this  I  conclude  that  the 
coachman  is  not  the  servant  of  the  hirer  on  such  an  occa- 
sion, but  is  chosen  and  intrusted  bv  the  owner  of  the  horses 
to  conduct  and  manage  them.  I  tliink  it  can  not  be  said 
that  the  hirer  has  in  law  what  he  certainly  has  not  in  fact, 
the  conduct  and  management  of  the  horses.  If  the  coach- 
man is  in  such  a  case  servant  of  the  hirer,  he  may  at  any 
moment  require  him  to  quit  the  charge  of  the  horses  and 
deliver  them  over  to  another  and  must  be  obeved.  But 
I  think  it  can  not  be  said  that  the  coachman  may  not  lawfully 
refuse  and  ought  not  in  most  cases  to  do  so." 

Unless  this  court  is  prepared  to  hold  that  Leroy  Payne, 
under  the  circumstances,  was  not  a  common  carrier  of  pas- 
sengers, then  the  instructions  given  to  the  jury  on  the  trial 
of  the  case  must  be  held  to  be  proper,  as  they  were  taken 
almost  verbatim  from  a  similar  case.  Tuller  v.  Talbot,  23 
111.  357. 

MoRAN,  J.  This  appeal  is  from  a  judgment  recovered  by 
appellee  for  damages  received  by  her  through  the  capsizing 
of  a  coach  in  which  she  was  riding,  and  which,  it  is  alleged, 
was  owned  bv,  and  at  the  time  of  the  accident  under  the 
control  of,  appellant.    The  facts  are,  that  a  firm  of  real  estate 
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agents  desiring  to  take  a  party  of  guests  upon  an  excursion 
to  view  lands  which  said  agents  had  for  sale,  arranged  TV'ith 
appellant  to  furnish  a  tally-ho  coach,  team  and  driver  to 
carry  the  party  out  and  back  for  a  contract  price  of  $25. 
The  driver  directed  as  to  the  loading  of  the  coach  with 
those  going  on  the  excursion,  of  whom  appellee  was  one,  di- 
viding the  party  about  evenly  outside  and  inside  the  coach, 
and  one  of  the  hirers  of  the  coach  sat  beside  the  driver 
and  gave  him  orders  where  to  go.  The  party  were  driven 
through  the  city  and  out  through  and  beyond  Humboldt 
Park  and  over  and  upon  certain  streets  which  were  unpaved. 
In  making  a  turn  on  one  of  these  unpaved  streets  to  bring  the 
coach  in  front  of  a  pavilion,  as  the  driver  was  directed  to  do, 
one  of  the  wheels  went  into  a  mud  hole  and  the  coach 
tipped  over,  whereby  appellee,  received  the  injury  complained 
of.  Appellant  complains  that  the  trial  court  assumed  that 
he  was  on  this  occasion  a  common  carrier  of  passengers  and 
applied  to  him  the  rule  of  law  as  to  the  liability  of  a  public 
carrier  of  passengers,  which  rule,  he  contends,  is  not  the 
proper  measure  of  his  responsibility.  The  instructions  given 
for  the  plaintiff  do  assume  that  appellant  was  in  the  trans- 
action a  common  carrier  of  passengers.  The  second  in- 
struction given  to  the  jury  at  the  request  of  the  plaintiff, 
sufficiently  indicates  the  stringent  rule  applied  as  against 
appellant.  Said  instruction  is  as  follows  :  "  You  are  further 
instructed  that  the  upsetting  of  the  stage  coach  in  this  case, 
if  proven  to  the  satisfaction  of  the  jury,  \^  prima  facie  evi- 
dence of  neglect  and  the  plaintiff  need  prove  nothing  more; 
but  it  devolves  on  the  defendant  to  prove  that  his  driver  acted 
with  the  utmost  skill,  prudence  and  caution,  and  that  the 
injury  sued  for  was  caused  without  the  least  negligence 
or  want  of  skill  or  prudence  on  the  ])art  of  the  driver.  And 
if  the  defendant  fails  to  satisfy  the  jury  that  his  driver  ex- 
ercised the  utmost  degree  of  care  and  skill  and  prudence, 
by  reason  of  which  failure  the  injury  was  caused,  the  de- 
fendant is  liable." 

This  instruction  is  a  statement  of  the  strictest  and  highest 
degree  of  diligence  that  is  required  of  public  carriers  of 
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passengers.  It  requires  the  defendant  to  provide  for  safety 
as  far  as  human  foresight  will  go.  Such  rule  is  not  applica- 
ble to  a  livery  stable  keeper  who  lets  his  team  and  vehicle, 
accompanied  by  a  driver  of  his  own  selection,  for  hire  to  go 
upon  a  particular  journeyi.  Such  livery  stable  keeper  is  not 
a  common  carrier  of  passengers,  and  does  not  assume  the 
duties  and  obligations  of  such  a  carrier.  He  is  at  most  a 
private  carrier  for  hire,  and  is  required  to  exercise  the  same 
measure  of  skill  and  care  which  is  applied  to  a  person  en- 
gaged in  any  special  pursuit  in  which  he  undertakes  to  per- 
form services  for  others  for  compensation.  Such  a  one 
undertakes  to  possess  the  skill  adequate  to  the  undertaking, 
and  promises  to  exercise  due  diligence  and  care  in  its  per- 
formance, but  ordinary  skill,  diligence  and  prudence  are  all ' 
that  the  law  exacts  from  him ;  that  is,  the  exercise  of  such 
care  and  skill  as  prudent  and  cautious  men  experienced  in 
the  business  are  accustomed  to  use  under  similar  circum- 
stances. Hutchinson  on  Carriers,  Sec.  501,  note;  Shoe- 
maker V.  Kingsbury,  12  Wall.  369. 

The  highest  degree  of  diligence  is  the  rule  as  to  public 
carriers  of  passengers,  and  public  policy  forbids  its  relaxa- 
tion ;  but  a  private  carrier  for  hire  may  discharge  himself 
from  liability  for  accident  by  showing  that  he  exercised  the 
usual  skill,  care  and  diligence  ordinarily  exercised  by  those 
engaged  in  the  same  pursuit,  to  furnish  a  safe  coach,  harness 
and  horses,  and  a  competent  and  careful  driver.  While 
it  is  correct  to  say,  as  was  said  in  the  instruction,  that  the 
upsetting  of  the  stage  coSich  was  priyna  facie  evidence 
of  negligence,  which  cast  on  defendant  the  duty  of  explain- 
ing the  accident  and  the  burden  of  proving  that  proper  care 
and  diligence  had  been  exercised  on  his  part,  yet  when  he 
furnishes  evidence  which  convinces  the  jury  that  he  has 
exercised  ordinary  and  reasonable  skill  and  caution  under 
all  the  circumstances  of  the  case,  and  that  he  has  been 
guilty  of  no  negligence,  he  discharges  himself  from  liabil- 
ity and  rebuts  the  prima  facie  presumption  arising  from  the 
overturning  of  the  coach.  Such  presumption  is  based  on 
the  fact  that  the  owner  furnishes  the  coach  and  puts  his 
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driver  in  the  management  of  the  team,  and  the  overturning 
of  the  coach,  in  the  absence  of  other  exphination,  indicates 
and  tends  to  prove  negligence.  That  there  is  such  over- 
turning is  a  fact  from  which  the  jury  may  infer  negligence. 
Le  ]^on  V.  East  Boston  Ferry  Co.,  11  Allen,  312 ;  Kearney 
V.  London,  5  L.  R.  Q.  B.  411;  Mullen  v.  St.  John,  57  N.  Y. 
567 ;  I.  C.  E.  R.  Go,  v.  Phillips,  49  lU.  234. 

The  fourth  instruction  given  to  the  jury  at  the  request  of 
the  plaintiff  was  as  follows :  "  The  jury  are  instructed  that 
it  was  the  duty  of  the  defendant  to  furnish  in  addition  to  a 
suitable  and  sufficient  conveyance  a  fully  competent,  care- 
ful and  trustworthy  driver,  who  was  well  acquainted  with 
the  road,  and  if  the  defendant  neglected  to  do  so  and  by 
reason  thereof  any  injury  resulted  to  the  plaintiff,  the  jury 
must  find  for  the  plaintiff."  This  instruction  was  also 
erroneous,  and  required  the  same  qualifications  in  a  driver 
of  a  coach  let  under  the  circumstances  of  this  case  as  are 
required  in  the  driver  furnished  by  a  proprietor  of  a  public 
line  of  stage  coaches  plying  regularly  from  point  to  point 
as  a  public  carrier  of  passengers  and  over  a  regular  stage 
road.  In  such  cases  there  is  reason  for  requiring  that  the 
driver  shall  not  only  be  competent  and  skillful,  but  well 
acquainted  with  the  road  over  which  the  stage  line  con- 
tracts to  carry  its  passengers;  but  there  is  no  reason  for  re- 
quiring such  a  qualification  from  the  driver  of  a  team  and 
coach  let  to  convey  a  load  of  passengers  to  a  given  locality 
bv  such  routes  and  over  such  roads  as  the  hirer  mav,  from 
time  to  time  during  the  progress  of  the  journey,  suggest. 
All  that  can  be  required  in  such  cases  is  that  the  driver 
shall  be  possessed  of  such  skill  and  caution  and  experience 
as  is  usual  and  ordinary  in  persons  exercising  such  calling 
in  such  special  pursuit,  and  if  in  driving  over  roads  the 
wheel  of  the  vehicle  sinks  into  a  mud  hole,  of  the  existence 
of  which  the  driver  had  no  knowledge,  and  which  by  the 
exercise  of  such  reasonable  skill,  caution  and  prudence  he 
could  not  discover,  and  an  injury  results,  his  master  or  the 
proprietor  of  the  vehicle  and  team  should  not  be  held  liable. 
The  evidence  shows  that  prior  to  the  excursion  it  had  been 
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raining  and  there  were  many  places  in  the  unpaved  streets 
where  water  stood  in  puddles;  and  to  distinguish  from  the 
driver's  seat  between  those  which  were  shallow  and  those 
which  Avere  deep,  might  be  very  difficult  and  even  impos- 
sible, and  the  best  skill  and  care  in  driving  on  such  a  road 
might  not  avail  to  avoid  an  accident.  There  was  evidence 
from  which  the  jury  might  have  found  that  the  defendant 
had  furnished  a  safe  and  suitable  coach  and  suitable  har- 
ness and  horses — ^indeed,  there  was  no  evidence  to  the  con- 
trary— and  that  he  had  also  furnished  an  experienced  driver, 
who  had  been  accustomed  to  driving  coach  teams  and  who 
was  a  careful  and  competent  man,  but  there  was  no  evi- 
dence and  probably  could  be  none  that  the  driver  was  well 
acquainted  witli  the  roads  over  which  the  hirer  directed  him 
to  drive.  It  follows  then  tiiat  while  the  juiy  may  have 
believed  that  though  the  defendant  had  discharged  to  the  full 
all  that  the  law  required  of  him,  they  were  still  bound  to 
find  a  verdict  against  him  because  he  did  not  furnish 
a  driver  well  acquainted  with  the  road.  The  question 
whether  the  driver  exercised  the  care  and  skill  in  the  man- 
agement of  the  team  and  coach  that  prudent  and  cautious 
men  experienced  in  that  business  are  accustomed  to  use  under 
similar  circumstances,  should  have  been  left  to  the  jury  to 
determine. 

It  is  unnecessary  to  discuss  the  various  instructions  given 
and  refused  by  the  court;  enough  had  been  said  to  show 
that  the  trial  judge  proceeded  upon  a  theory  that  the 
utmost  degree  of  diligence  that  could  be  required  from  a 
common  carrier  of  passengers  was  the  measure  of  appel- 
lant's responsibility.  This  view  was  erroneous,  and  the  judg- 
ment must  therefore  be  reversed  and  the  case  remanded. 

Heversed  and  remanded. 
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Leroy  Payne  et  al. 

V. 

jAMji:s  Irvin. 


44    1051 
144s  482 


44    106 

58    2IB6\ 

kO      RIIOl 

Landlord  and  Tenant — Fall  of  Sign  upon  Sidewalk — Injury  to  Pi^sser  \^Tr^\ 
hy.  Action  for— Portion  of  Building  Leased — Duty  and  Responaihility  of  \  64  5^ 
Landlord — Error  of  Counsel  in  Addressing  Jury — Bill  of  Exceptions, 

1.  The  lease  of  a  portion  of  a  building  leaves  the  responsibility  for 
what  is  not  demised  upon  the  landlord. 

2.  The  duty  rests  upon  the  occupants  of  a  building  at  least  to  exer- 
cise reasonable  care  to  see  that  their  sign  is  kept  in  a  condition  not  to 
fall  upon  persons  upon  the  sidewalk  below.  "Whether  the  occupants  are 
responsible  to  one  injured  by  the  fall  of  a  sign  absolutely  without  regard 
to  care,  qucere. 

3.  The  bill  of  exceptions  failing  to  properly  present  questions  as  to 
instructions,  those  questions  can  not  be  considered  here. 

4.  Error  of  counsel  in  addressing  the  jury  overlooked,  it  not  having 
affected  the  verdict  in  a  way  that  could  be  complained  of. 

[Opinion  filed  March  4,  1S92.] 

Appeal  from  the  Circuit  Court  of  Cook  Countv:  the  Hon. 
KiCHARD  W.  Clifford,  Judge,  presiding. 

Mr.  George  F.  Westover,  for  appellants. 

Messrs.  Weigley,  Bulkley  &  Gray,  for  appellee. 

Gary,  J.  But  for  the  imprudence  of  counsel  for  the 
appellee,  on  the  trial  below,  in  going  outside  the  evidence 
in  addressing  the  jury,  there  would  be  in  this  case  only  the 
question  whether  the  evidence  supported  the  verdict.  The 
most  serious  transgression  in  that  direction  was  in  telling 
the  jury  the  amount  of  the  verdict  on  a  former  trial,  but  as 
the  amount  of  damages  was  not,  and  fairly  could  not,  be 
assigned  as  a  reason  for  a  new  trial,  the  imprudence  may 
be  overlooked,  but  all  experiments  in  that  line  are  dan- 
gerous. 
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The  action  is  for  an  injury  caused  by  the  fall  upon  the 
appellee  of  a  very  heavy  sign,  standing  upon  one  edge,  and 
extending  along  the  edge  of  the  front  wall  of  a  one-story 
building  fronting  east  on  Michigan  avenue,  which  had  the 
name  of  the  firm  and  business  of  the  appellants  upon  it. 
The  dimensions  of  the  sign  are  not  made  certain  by  the  evi- 
dence, but  it  w^as  probably  about  five  feet  wide  and  sixty 
to  sixty-five  feet  long.  That  building  was  one  hundred  and 
seventy  feet  deep  and  occupied  by  the  appellants  as  a  stable, 
except  a  part  some  twenty-five  or  thirty  feet  front  by  about 
sixty  feet  deep  in  the  southeast  corner,  occupied  as  a  shop 
for  wagon  and  carriage  work  by  the  appellee,  as  tenant  of 
the  aj)pellants.  Under  such  circumstances,  the  duty  of 
exercising  at  least  reasonable  care  that  the  sign  should  be 
kept  in  a  condition  not  to  fall  upon  persons  on  the  sidewalk 
below,  was  upon  the  appellants.  They  had  the  control  of 
the  whole  building.  The  appellee  was  their  tenant  of  but 
a  small  part  of  it.  The  sign  was  Avholly  theirs.  A  demise 
of  parcels  out  of  a  building,  leaves  the  responsibility  for 
what  is  not  demised  upon  the  landlord.  The  roof,  the 
halls  and  passages  not  demised,  chimneys,  eaves  and  outside 
w^alls  remain  the  landlord's  charge.  1  Taylor,  L.  &  T., 
Sec.  175a.  And  so  as  to  this  sign.  We  said  above,  "  at  least 
exercise  reasonable  care,"  because  the  authorities  are  at 
variance;  the  English  doctrine  being  more  nearly  that 
the  responsibility  of  the  appellants  to  one  injured  by  the 
fall  of  the  sign  would  be  absolute,  without  reference  to 
care.  Losee  v.  Buchanan,  51  N.  Y.  476;  Tarry  v.  Ashton, 
1  L.  E.  Q.  B.  D.  314,  cited  in  Gleason  v.  Virginia  Midland 
R.  E.,  140  U.  S.  435;  1  Thompson  on  Negligence,  346.  But 
nowhere  is  less  than  reasonable  care  requiral,  and  whether 
the  appellants  did  exercise  that  care  was  a  question  fought 
out  before  the  jury,  with  evidence  which  it  would  be  useless 
to  recite,  justifying  the  verdict  against  them. 

There  is  no  question  before  us  upon  the  instruction  given 
for  the  appellee,  or  the  modification  of  one  asked  by  the 
appellants,  w^hich  are  criticised  by  the  brief  of  the  appel- 
lants.    They  filed,  and»  the  clerk  has  copied  with  what  is 
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properly  record,  a  paper  specifying  exceptions,  but  in  the 
biU  of  exceptions  there  is  no  exception  upon  those  points. 
Sedgwick  v.  Phillips,  22  111.  183;  Van  Cott  v.  Sprague,  5 
HI.  App.  99. 

This  last  case  shows,  accidentally  omitting  to  mention 
verdict,  what  constitutes  the  record  that  may  be  regarded 
here,  outside  of  the  bill  of  exceptions. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Jacob  Stein,  Impleaded,  etc., 

V. 

Charles  Stein. 


Judgment  and  Decree — Successful  Defense  of  Co-defendant — Ko  Serv- 
ice on  Plaintiff  in  Error — Practice, 

Judgment  reversed,  it  appearing,  first,  that  the  co-defendant  of  plaintiff 
in  error  made  a  successful  defense  upon  a  ground  not  personal  to  him- 
self, and  second,  that  there  was  no  service  upon  the  plaintiff  in  error 
and  that  tlie  judgment  against  him  was  hy  default 

[Opinion  filed  March  4,  1892.] 

In  error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
KicHABD  S.  TuTHiLL,  Judge,  presiding. 

Mr.  A.  B.  Jenks,  for  plaintiff  in  error. 

Messrs.  Kraus,  Mayer  &  Stein,  for  defendant  in  error. 

Gary,  J.  This  case  is  a  companion  to  Stein  v.  Goldsmith, 
44  111.  App.  108,  and  was  brought  here  doubtless,  with  the 
hope  that  it  might  exercise  some  collateral  influence  upon 
that. 
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The  parties  here  are  the  son  complaining  that  the  father 
has  taken  by  default,  a  wrong  judgment  against  him,  and 
the  father  admitting  it,  and  on  the  face  of  the  record  the 
judgment  does  appear  to  be  wrong.  How,  in  fact,  the 
judgment  was  taken,  appears  in  the  opinion  in  the  other 
case,  but  is  not  shown  by  this  record.  It  does  appear 
however,  by  this  record,  that  Goldsmith  was  co-defendant 
of  the  plaintiff  in  error,  in  an  action  of  assumpsit,  and  with- 
drew his  plea  of  the  general  issue,  and  so  his  successful  de- 
fense was  made,  not  upon  any  matter  personal  to  himself, 
as  infancy  or  bankruptcy.  And  the  record  shows  no  serv- 
ice of  process  upon  plaintiff  in  error.  Miller  v.  Glass,  14 
111.  App.  177.  For  either  of  these  reasons  this  judgment 
is  wrong  and  is  reversed,  but  there  is  nothing  to  ground 
further  proceedings  upon,  and  so  the  case  is  not  remanded. 
Ditch  V.  Edwards,  1  Scam.  127. 

Judgment  reversed. 


Charles  Steix 

V. 

Samuel  Goldsmith,  Impleaded,  Eia 

Usury — Construction  of  Statute — Practice. 

1.  Where  defense  of  usury  is  established,  the  plaintiff  can  only  re- 
cover the  principal,  less  all  payments  made  up  to  the  time  of  trial.  No 
interest  for  a  period  either  before  or  after  maturity  of  tlie  note  sued  on 
can  be  recovered. 

2.  Ap|)cllant  can  not  complain  of  a  judgment  entered  in  accordance 
with  his  own  request. 

[Opinion  filed  March  4,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  S.  Tuthill,  Judge,  presiding. 

Messi's.  KiiAus,  Mayer  &  Stein,  for  appellant. 
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Messrs.  Eliel  &  Rosenthal,  for  appellee. 

Gary,  J.  Appellant  sued  appellee  and  Jacob  Stein  upon 
a  promissory  note  made  to  him  by  them  as  partners.  Ap- 
pellee defended  on  the  ground  of  usury.  Jacob  Stein  made 
no  defense.  That  for  some  consideration  the  appellant  did 
receive  from  the  firm  more  than  legal  interest  upon  the 
money  by  him  loaned  to  the  firm  and  for  which  the  note 
sued  upon  was  given,  was  not  disputed;  and  upon  conflict- 
ing testimony,  so  nearly  balanced  that  a  verdict  upon  it  is 
final,  the  jury  has  found  that  that  consideration  was  usuri- 
ous interest. 

The  appellant  contends  that,  from  the  face  of  the  note 
sued  upon  (which  was  in  renewal  of  the  indebtedness  after 
several  notes  of  various  amounts  had  been  given  for  it  at  dif- 
ferent times),  if  usury  had  been  before  taken,  all  payments 
of  principal  or  interest  before  the  date  of  the  note  should 
he  deducted,  and  the  residue,  after  such  subtraction,  be 
treated  as  a  new  principal  as  of  the  date  of  the  note  puf^ged 
of  all  taint;  or  if  not,  then  only  such  payments  as  were 
made  before  the  note  became  due  should  be  deducted,  and 
the  residue  then  left  should  be  treated  as  a  new  principal, 
bearing  interest  at  six  per  cent,  per  annum.  Th^  court  in- 
structed the  jury  in  accordance  ^vith  this  last  position  of 
the  appellant,  but  the  jury  found  a  verdict  against  him.  If 
the  jury  had  followed  that  instruction,  the  appellant  would 
have  had  a  small  vei*dict. 

But  the  instruction  is  not  the  law.  In  Harris  v.  Bressler, 
119  111.  467,  the  authority  of  First  National  Bank  v.  Davis, 
108  ni.  633,  is  destroyed,  and  though  the  Appellate  Court 
of  the  Second  District  seem  to  understand  the  law  as  the 
appellant  here  does  (Bressler  v.  Harris,  19  111.  App.  4:30), 
yet  in  the  Supreme  Court  where  their  judgment  was  affirmed, 
the  parties  were  reversed;  the  party  who  wanted  more  inter- 
est ^vas  complaining,  and  the  question  was  not  before  the 
Supreme  Court  whether  he  had  not  already  got  more  than 
the  law  entitled  him  to.  True,  the  court  said  there  was  no 
error,  and  omitted  to  aid,  against  the  appellant. 
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The  doctrine  contended  for  is  based  upon  the  words  of 
tlie  statute,  "  forfeit  the  whole  of  said  interest  so  contracted 
to  be  received;"  and  is  that  the  note  sued  upon  being  silent 
as  to  interest,  the  contract  between  the  parties  ended  with 
the  maturity  of  the  note;  so  that,  thereafter,  not  the  con- 
tract but  the  law  gives  the  interest,  and  does  not  forfeit 
what  it  gives.  This  construction  ignores  the  further  words 
of  the  statute,  "  entitled  only  to  recover  the  principal  sum." 
It  is  probable  that  the  finding  by  the  Appellate  Court  in 
Bressler  v.  Harris,  that  a  new  principal  of  $58,  purged  of  the 
taint  of  usury,  had  resulted,  was  regarded  in  the  Supreme 
Court  as  a  finding  of  fact,  not  to  be  reviewed.  The 
whole  opinion  means  that  only  the  principal,  after  taking 
out  all  payments  up  to  the  time  of  trial,  can  be  recovered  in 
case  of  usury,  and  so  computing,  nothing  here  remained 
unpaid. 

The  jury  was  sworn  to  try  the  issue  as  to  the  appellee 
and  assess  damages  as  to  Jacob  Stein.  The  verdict  was  for 
the  appellee  and  no  damages  as  to  Jacob  Stein.  Upon  this 
verdict  the  regular  judgment  would  have  been  that  both 
defendants  below  go  without  day  with  costs  to  appellee. 
Tidd's  Prac.,  895;  Cooper  v.  McNiel,  —  111.  App. — 

But  the  appellant,  as  the  bill  of  exceptions  shows,  asked 
the  court  to  enter,  and  the  court  did  enter  judgment  against 
Jacob  Stein,  and  the  appellant  can  not  now  complain  that 
what  he  asked,  he  got.    And  he  loses  nothing  by  this  view. 

If  a  wrong  judgment  was  entered  upon  a  right  verdict, 
the  error  would  not  set  the  verdict  aside;  but  if  the  judg- 
ment were  reversed,  directions  would  be  given  to  enter  a 
right  judgment. 

Judgmefixt  affirmed. 
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Grand  Central  Lodge  A.  O.  U.  W.  v.  Grogan. 


Grand  Central  Lodge,  No.  297,  A.  O.  U.  W. 

V. 

Bridget  Grogan,  Administratrix. 

Life  Insurance — Mutual  Benefit  Associations— Stipulations  to  Submit 
Claims  to  Committee — Construction  of  By-law, 

MembeiB  of  mutual  benefit  orders  may,  by  agreement,  through  reason- 
able provisions  of  their  by-laws  or  constitution,  stipulate  that  claims 
shall  be  submitted  to  a  committee  of  the  lodge,  and  that  the  determina- 
tion of  such  committee,  unless  appealed  from,  shall  be  finaL  But  such 
provisions  are  not  to  be  extended  by  implication. 

[Opinion  filed  March  4,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodorb  Brentano,  Judge,  presiding. 

This  was  an  action  brought  by  Michael  Grogan  in  his  life- 
time, a  member  of  the  appellant  lodge,  to  recover  what  are 
known  as  sick  benefits.  His  membership,  payment  of  dues, 
etc.,  sickness,  notice  to  the  lodge,  examination  by  a  compe- 
tent physician  and  certificates  of  disability  forwarded  to 
the  lodge  were  duly  proven.  It  appeared  that  the  lodge 
appointed  a  committee  who,  in  company  with  its  medical 
examiner,  visited  the  brother  and  in  response  to  his  applica- 
tion for  relief  notified  him  that  the  lodge  refused  to  enter- 
tain his  application,  also  that  the  committee  and  the  doctor 
did  not  consider  him  entitled  to  sick  benefits  on  that  sick- 
ness. Upon  the  trial  appellant  offered  a  copy  of  tlie  con- 
stitution and  by-laws  of  the  Grand  Lodge  of  i;he  State  of 
Illinois,  which,  among  other  things,  provide  that  "Any 
member  considering  that  injustice  has  been  done  him  by  the 
decision  of  the  lodge  may  within  one  month  thereafter 
appeal  in  writing  to  the  G.  N.  W.  or  to  the  Grand  Lodge, 
if  in  session,  stating  his  reasons." 

The  court  found  that  Michael  Grogan  was  entitled  to 
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receive  the  sum  of  §60  for  "sick  benefits,"  and  rendered 
judgment  for  that  sum,  from  which  judgment  the  lodge  has 
apjoealed. 

Messrs.  Henry  S.  Goldsmith  and  P.  T.  Keily,  for  appel- 
lant. 

Messrs.  Masterson  &  Coffey,  for  appellee. 

Waterman,  P.  J.  It  is  contended  by  appellant  (the 
lodge)  that  Michael  Grogan's  only  remedy  upon  the  refusal 
of  the  lodge  to  entertain  his  claim,  was  by  an  appeal  to  the 
G.  N.  W.  or  to  the  Grand  Lodge.  It  is  undoubtedly  the 
case  that  members  of  voluntary  societies  like  this  may  by 
agreement  with  the  lodge  and  their  fellow  members  stipu- 
late that  claims  for  benefits  shall  be  submitted  to  a  com- 
mittee of  the  lodge,  and  that  its  determination,  unless 
appealed  from,  shall  be  final.  In  such  case,  if  the  by-law  be 
reasonable,  proper  notice  be  given  and  the  lodge  and  com- 
mittee proceed  fairly,  the  member  would  be  concluded  by 
the  decision  of  the  tribunal  to  which  he  had  agreed,  unless 
he  appealed  therefrom.  Bacon  on  Mutual  Benefit  Societies, 
Sec.  95. 

In  the  present  case  there  does  not  appear  to  have  been 
any  agreement  to  submit  such  a  claim  as  is  made  in  this 
case,  to  a  tribunal  of  the  lodge.  The  language  of  the  by-law 
as  to  appeals  is  permissive  only;  the  aggrieved  member  *'  may 
appeal,"  while  there  is  absolutely  no  provision  for  the  sub- 
mission of  the  claim  in  the  first  instance  to  a  tribunal  of  the 
lodge.  Bauer  v.  Sampson  Lodge,  102  Ind.  262.  By-laws 
providing  for  the  submission  of  claims  of  this  kind  to  the 
arbitration  of  a  tribunal  outside  the  courts,  are  not  to  be 
extended  by  implication.  Bauer  v.  Sampson  Lodge,  supra. 
The  case  of  Dolan  v.  Court  Good  Samaritan,  127  Mass.  437, 
is  much  like  this.  It  was  there  held,  as  we  hold  here,  that 
the  performance  of  the  conditions  precedent,  absolutelv 
entitled  the  member  to  the  allowance. 

The  judgment  of  the  Superior  Court  ^vill  be  affirmed. 

Jiuhjmoit  ajfirvied. 
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Mood  V.  Leonard. 


J.  Ramsey  Flood 

V. 

Mark  T.  Leonard. 
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Sales— Real  Property— Commissions— When  Earned— Trial  by  Court 
-Practice, 


1.  Where  the  owner  of  real  estate  places  his  property  in  the  hands  of 
an  agent  for  sale,  and  the  agent  finds  a  purchaEter  who  is  able  and  will- 
ing to  complete  the  purchase  of  the  land  on  the  terms  given  to  the 
agent,  and  the  owner  rejects  the  proposition,  he  is  nevertheless  liable  to 
the  agent  for  his  commissions. 

2.  Upon  trial  by  the  court,  where  there  are  no  exceptions  to  the  ad- 
mission or  the  exclusion  of  evidence,  and  no  proposition^  of  law  sub- 
mitted, the  only  question  on  appeal  is  whether  the  evidence  supports 
the  judgment. 

[Opinion  filed  March  4,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  JR.  W.  Clifford,  Judge,  presiding. 

Messrs.  G.  W.  &  J.  T.  Kretzinger,  for  appellant. 


Mr.  Thomas  D.  Knight,  for  appellee. 

MoRA25^,  J.  This  appeal  is  prosecuted  from  a  judgment 
in  favor  of  appellee  for  $oOO,  for  commissions  earned  by 
said  appellee  in  finding  a  customer  for  the  purchase  of 
real  estate,  at  the  price  and  terms  on  which  the  property 
was  placed  in  appellee's  hands  by  appellant.  The  case 
was  tried  by  the  court  without  a  jury  and  there  are  no  ex- 
ceptions to  the  admission  or  exclusion  of  evidence,  and  no- 
propositions  of  law  were  submitted  to  the  court  to  be  held. 
The  only  question  presented  is  whether  the  evidence  sus- 
tains the  finding.  There  was  a  conflict  as  to  material  issues 
of  fact  which  that  finding  settles  in  favor  of  appellee.  It 
must  be  assumed  here  that  the  terms  of  the  contract  as  to  com- 
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mission3  were  as  appellee's  evidence  tended  to  show  them. 
Then  the  evidence  of  appellee  tended  to  show  that  he 
brought  to  appellant  a  purchaser  who  was  ready,  willing 
and  able  to  complete  the  purchase  of  appellant's  land  on  the 
terms  of  said  sale  given  to  appellee,  and  that  appellant  re- 
jected such  purchaser  and  refused  to.  carry  out  the  sale. 
This  was  all  that  it  was  necessary  for  appellee  to  prove  to  en- 
title him  to  recover  his  commissions.  Pratt  v.  Ilotchkiss, 
10  111.  A])p.  603 ;  Mechem  on  Agency,  Sec.  9G6.  We  think 
the  finding  of  the  court  fully  supported  by  the  evidence  and 
the  judgment  is  free  from  error  and  must  be  affirmed. 

Judgment  affirmed. 


Sidney  A.  Stevens  et  al. 

V. 

Thomas  D.  Catlin. 

Negotiable  Instruments—Note — Death  of  One  or  Two  or  More  Joint 
Obligors — Remedy  of  Obligee — Actions  and  Defenses, 

In  case  of  suits  against  joint  contractors,  one  of  whom  is  dead,  the 
suit  should  l)e  against  the  survivors  only,  the  administrator  of  tlie 
deceased  contractor  not  being  a  proper  party. 

[Opinion  filed  March  4,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  tl^e 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  G.  W.  &  J.  T.  Kretzinger,  for  appellants. 

Mr.  Charles  E.  Towne,  for  appellee. 

Waterman,  P.  J.  The  question  presented  in  this  case  is 
whether,  in  the  case  of  a  promissory  note  signed  by  four  par- 
ties, reading,  "  We  promise  to  pay,"  upon  the  death  of  one 
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Wright  V.  Griffey. 

of  the  joint  makers,  a  joint  action  can  be  maintained 
against  the  three  survivors.  It  is  contended  by  appellants 
that  "  by  operation  of  law  the  death  of  one  joint  obligor 
eo  hisianti  destroys  a  joint  obligation  and  a  joint  recovery 
can  not  be  sustained."  We  have  been  referred  to  no  author- 
ity which  sustains  the  contention  of  appellants.  The  rule 
as  to  suits  against  joint  contractors,  one  of  whom  is  dead, 
is  that  the  suit  should  be  agiainst  the  survivors  only  and 
that  the  administrator  of  the  deceased  promisor  should  not 
be  joined.  Ballance  v.  Samuel,  3  Scam.  380;  Powell  et  al. 
v.  Kettelle,  1  Gilm.  491. 

In  respect  to  joint  and  several  contract,  the  estate  of  the 
deceased  obligor  is  not  discharged,  and  his  administra- 
tor may  be  sued  at  law,  but  he  should  not  be  joined  with 
the  survivors  because  the  judgment  against  the  survivors  is 
de  honu propriu^  while  against  the  administrator  it  is  de 
honis  testutoris.  Ballance  v.  Samuel,  supra.  The  liability 
to  be  sued  on  a  joint  contract  passes  on  the  death  of  one 
obligor  to  the  survivors,  and  adheres  on  each  subsequent 
death  to  the  remaining  survivor  or  survivors.  Dicey  on 
Parties  to  Actions,  238. 

The  reason  for  not  bringing  suit  against  Campbell,  the 
deceased  maker,  was  set  forth  in  the  declaration,  and  in  this 
respect  the  case  differs  from  Cummings  v.  The  People,  50 
III.  132. 

The  action  was  properly  brought  and  the  judgment  of  the 

Sujierior  Court  will  be  affirmed. 

Judgment  affirmed. 


A.  S.  Wright 

V. 

G.  W.  Griffey. 
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Practice — Making  up  of  Record — Appeal  and  Error. 


1.     Whete  a  biU  of  exceptions  contains  the  words  **  the  clerk  will  here 
insert,*'  referring  to  the  de|x>Bition  of  a  witnesSi  and  a  certified  copy  of 
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the  deposition  is  attached  to  the  clerk's  copy  of  tiie  bill,  the  deposition  is 
not  thereby  made  a  part  of  the  record. 

2.    Appellant  can  not  complain  that  appellee  should  have  recovered 
more  or  nothing. 

[Opinion  filed  March  4,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  G.  TV.  &  J.  T.  Kretzikger,  for  appellant. 

Messrs,  Runnells  &  Burry,  for  appellee. 

Gary,  J.  The  condition  of  the  record  of  this  case  pre- 
vents us  from  considering  the  merits.  Whether  the  instruc- 
tions are  such. as  should  have  been  given  depends  upon  the 
evidence.  The  original  bill  of  exceptions  stated  that  four 
depositions  were  read  in  evidence  by  the  appellee  but  stated 
nothing  of  their  contents ;  only  the  names  of  the  witnesses. 
Since  the  case  was  docketed  here  further  proceedings,  shown 
by  additional  records,  have  been  had  below.  By  one  of 
those  records  the  clerk  certifies  a  copy  of  an  order  entered 
on  the  16th  day  of  November,  1891,  by  which  the  court,  on 
motion  of  the  appellant,  and  on  opposing  affidavits,  gave  the 
appellant  leave  to  amend  the  bill  of  exceptions  by  inserting 
the  words  "  the  clerk  will  here  insert  the  same  "  after  each 
of  the  names  of  the  witnesses  whose  depositions  were  read, 
as  those  names  appear  in  the  bill.  The  clerk  in  that  record 
also  certifies  copies  of  those  affidavits,  and  of  the  depositions. 
The  other  of  those  records  is  a  certified  copy  of  a  bill  of 
exceptions  taken  by  the  appellee,  to  the  above  mentioned 
action  of  the  court. 

The  depositions  are  in  no  bill  of  exceptions  yet.  Had  the 
original  bill  of  exceptions  contained  the  words  above  put 
in  quotation,  and  had  the  clerk  certified  copies  of  the  depo- 
sitions and  attached  them  to  his  copy  of  the  bill,  they  would 
not  thereby  become  a  part  of  the  record. .  Alley  v.  Limbert, 
35  111.  App.  592,  cites  many  cases ;  the  one  cited  from  30  111. 
App.  should  be  31. 
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Hannigan  v.  Mossl^. 

Not  being  able  to  see  what  the  evidence  was  on  the  trial, 
we  can  not  consider  the  argument  of  the  appellant  based 
upon  the  evidence  and  instructions. 

That  the  appellee  did  not  recover  more  than  a  moderate 
percentage  of  what  he  claimed,  is  a  cause  of  complaint  for 
him  only.  The  appellant  is  not  entitled  to  a  new  trial,  upon 
the  ground  that  the  appellee  ought  to  have  recovered  more 
or  nothing.  Wolf  v.  Goodhue  Fire  Ins.  Co.,  43  Barb.  400; 
O'Mally  V.  Chicago  Cy.  Ey.  Co.,  30  111.  App.  309. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


John  Hannigan 

V. 

Solomon  Mossler  et  al. 

Forcible  Entry  and  Detainer — Jurisdiction  of  Justices  in  Actions  of— 
Amount  of  Rent  ImmateriaL 

A  justice  has  jurisdiction  of  an  action  of  forcible  entry  and  detainer 
by  a  landlord  against  his  tenant  without  regard  to  the  amount  of  rent 
reserved  in  the  lease.    The  right  to  possession  is  alone  in  question. 

[Opinion  filed  March  4,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
George  Dbiggs,  Judge,  presiding. 

Messrs.  Thompson,  Coy  &  Schulte,  for  appellant. 

Mr.  Edward  Maher,  for  appellees. 

Waterman,  P.  J.  The  question  presented  for  our  con- 
sideration in  this  case  is,  whether  a  justice  of  the  peace  has 
jurisdiction  of  an  action  of  forcible  entry  by  a  landlord 
against  his  tenant,  when  the  rent  reserved  in  the  lease  Is 
more  than  $200.    The  jurisdiction  of  justices  of  the  peace 
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in  actions  of  forcible  entry  and  detainer  does  not  depend 
upon  Chapter  79  of  the  Eevised  Statutes,  entitled  "  Justices 
and  Constables,"  but  is  conferred  by  Chapter  57,  entitled 
"  Forcible  Entry  and  Detainer."  The  last  named  chapter 
confers  jurisdiction  upon  justices  of  the  peace  in  this  class 
of  cases  without  reference  to  the  value  of  the  premises 
sought  to  be  recovered,  and  in  proceedings  by  landlord 
against  tenants  when  the  foundation  of  the  action  is  rent  in 
arrear,  without  reference  to  the  amount  of  rent  reserved, 
or  concerning  w^hich  default  has  been  made. 

In  actions  of  forcible  entry  and  detainer  no  sum  or 
amount  of  money  is  directly  involved ;  the  right  to  posses- 
sion is  alone  in  question.  Johnson  v.  Baker,  38  111.  93; 
Muftalin  v.  Misner,  70  111.  205 ;  Thompson  v.  Sornberger,  59 
111.  320  ;  Spurck  v.  Forsyth,  40  111.  441 ;  Smith  v.  Hoag,  45 
111.  250;  McGuirk  v.  Burry,  93  111.  118;  Stillman  v.  Palis, 
134  111.  532 ;   Godard  v.  Liebeiman,  18  111.  App.  3G6 . 

The  decisions  upon  the  rule  governing  appeals  from  this 
court  to  the  Supreme  Court,  in  Jordan  v.  Davis,  108  111. 
330,  Flagg  V.  Walker,  109  111.  494,  and  Cummins  v. 
Holmes,  107  111.  552,  have  no  application  by  analogy  or 
otherwise  to  the  question  presented  in  this  case.  The  right 
to  an  appeal  from  this  court  to  the  Supreme  Court  depends 
in  certain  cases  upon  the  amount  involved,  or  the  amouitt 
of  the  judgment ;  the  jurisdiction  of  justices  of  the  peace 
over  actions  of  forcible  entry  and  detainer  does  not  depend 
upon  an  amount  of  any  kind. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgrnent  affirmed. 


Pittsburgh,  Fort  Wayne  and  Chicago  Railway 

Company  et  al. 
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John  Cheevers  et  al. 

Nuisance — Occupation  of  Street  in  Front  of  Railway  Depot — At  Whose 
Instance  Abated, 
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p..  Ft.  W,  &  C.  Ry.  Co.  V.  Chaavera. 

1.  Such  occupation  or  obetruction  of  a  public  street,  even  though  it 
amount  to  such  nuisance  as  will  entitle  an  owner  of  abutting  proi>erty 
to  invoke  tlie  aid  of  a  court  of  equit)*"  to  abate,  must  be  shown  to  be  such  a 
nuisance  aa  works  an  injury  to  him,  not  merely  greater  in  degree  than 
that  sustained  by  others  of  the  general  public,  but  it  must  be  s|)ecial  and 
peculiar  in  its  effects  upon  him  in  relation  to  the  use  and  enjoyment  of 
his  property. 

2.  A  bill  to  restrain  hackmen,  expressmen,  etc.,  from  ol^struc  ting  the 
street  in  front  of  complainant's  railway  depot,  waa  properly  dlsinisfled  in 
tJie  case  present.^d,  it  not  appearing  that  complainant  sustained  such 
injury  therefrom  as  brought  the  case  within  the  mle  above  stated. 

[Opinion  filed  March  4,  1802.] 

Appeal  from  the  Ch'cuit  Court  of  Cook  County;  the  Hon. 
Murray  P.  Tcley,  Judge,  presiding. 

Messrs,  J.  L.  IIion  and  George  Willard,  for  appellants. 

The  carrier  owes  to  his  passenger  not  only  the  duty  of 
carrying  him  safely,  but  the  duty  of  protecting  liim  from 
annoyance  and  vexation  during  the  existence  of  the  relar 
tion.  Act  of  May  14,  1S77.  entitled,  "Protection  to  Pas- 
sengers." 

Full  ]x>wer  and  authority  is  given  by  statute  to  regulate 
the  manner  in  which  passengere  and  pro])erty  shall  be 
transiK>rted.  General  Act  for  Incorporation,  liiiilroads,  Sec. 
19,9. 

Station  buildings  must  not  only  be  provided,  but  they 
must  be  kept  well  lighted  and  warmed  for  the  comfort  of 
the  patron-  Sec.  22,  Act  of  March  31,  1874,  entitled 
*^  Fencing  and  Operating  llailroads." 

Union  de])ot  companies  are  authorized  by  statute  "in 
order  to  facilitate  the  public  convenience  and  safety  in  the 
transmission  of  goods  and  passengei-s  from  one  railroad 
to  another."  Act  of  April  17,  1875,  entitled  "Union 
Deix)ts." 

Messrs.  Black  &  Fitzgerald,  for  appellees. 

In  the  case  of  McDonald  v.  Englisli,  85  111.  212,  the 
Supreme  Court  of  this  State  says:  "We  regard  the  rule  as 
well  settled  that  for  any  obstructions  to  streets  not  result- 
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ing  in  special  injury  to  the  individual,  tlie  public  only  can 
complain.'^  Wood  on  Nuisances,  Sec.  829 ;  Angell  on  High- 
ways, Sec.  2S5 ;  Francis  v.  Schoelkopf,  53  N.  Y.  155 ;  Pierce 
V.  Dart,  7  Cowen,  609;  Higbee  v.  K.  R.  Co.,  19  X.  J.  278; 
BroAvn  v.  DeGroff  (N.  J.),  14  A.  219. 

"  An  individual  can  not  enjoin  a  public  nuisance  unless  it 
works  special  and  peculiar  injury  to  him,  and  that  injury 
must  not  be  trivial  or  such  as  may  be  compensated  in  dam- 
ages, but  must  be  serious,  affecting  the  substance  and  value 
of  plaintiffs  estate."  Talbot  v.  King  (W.  Va.),  9  S.  E.  48; 
Ilyland  v.  Transfer  Co.,  11  S.  W.  79. 

"  The  owner  of  land  which  extends  only  to  margin  of  a 
street  can  not  maintain  an  action  for  a  nuisance  created  bv 
the  obstruction  of  the  street  without  showing  special  damage, 
and,  when  the  other  residents  of  a  street  suffer  equally  in 
kind  with  an  abutting  lot  owner  by  reason  of  the  obstinic- 
tion  of  the  street,  he  can  not  sue  to  abate  the  nuisance  or 
to  recover  damages,  as  no  si>ecial  damage  results  to  him 
therefrom."    Hogan  v.  R.  R.  Co.,  71  Cal.  83. 

In  the  case  of  Chicago  v.  Union  Building  Association,  the 
Supreme  Court  held  that  the  only  property  rights  which 
individuals  have  in  streets  as  distinct  from  public  rights  is 
the  right  of  access  (Chicago  v.  Union  Building  Association, 
102  111.  379),  which  decision  was  referred  to  approvingly  in 
Village  of  Winnetka  v.  Prouty,  107  111.  225,  and  in  Ilesing  v. 
Scott,  107  m.  605,  and  in  Zinc  Co.  v.  City  of  La  Salle,  117  111. 
418. 

With  tlie  citations  in  Mr.  Willard's  brief,  page  11,  on  the 
right  of  railway  companies  to  exact  observance  of  all  rules 
calculated  to  insure  comfort  for  their  passengers,  we  take 
no  issue;  if  any  of  the  alleged  interference  took  place  within 
the  confines  of  the  railway  companies'  jurisdiction  they 
would  no  doubt  be  aptly  taken,  but  they  have  not  the 
slightest  a])plication  to  the  issue  in  the  case  at  bar. 

In  the  case  of  Wylie  v.  El  wood,  134  111.  281,  the  doctrine 
laid  down  is  simply  that  a  nuisance  may  be  both  public  and 
])rivate  at  tlie  same  time,  but  to  entitle  an  individual  to 
maintain  a  private  suit  therefor,  there  must  be  proved 
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special  or  private  injury.  With  this  doctrine,  too,  we  take 
no  issue.  The  complainants  have  proved  no  damage  what- 
ever. 

In  the  case  of  Carter  v.  Chicago,  57  111.  283,  cited  by  Mr. 
Willard,  the  city  attempted  to  deprive  abutting  owners  of  a 
sidewalk  by  appropriating  so  much  of  a  street  to  the  purposes 
of  a  roadway  merely,  and  it  was  held  that  an  injunction 
would  lie. 

Peldn  V.  Winkle,  77  111.  56,  was  where  access  had  been 
cut  oflf  to  plaintiff's  house,  and  it  was  held  that  he  had  suf- 
fered special  injury,  and  was  entitled  to  recover  damages. 

Stack  V.  St  Louis,  85  111.  377,  was  also  a  case  where  access 
had  been  cut  oflf  to  plaintiflF's  property,  and  it  was  also  held 
that  a  city  had  no  right  to  so  appropriate  or  obstruct  streets 
as  to  deprive  the  public  and  adjacent  property^  owners  of 
their  use  in  highways. 

MoRAjs^,  J.  The  bill  in  this  case  was  filed  to  restrain  and 
prevent  encroachment  upon  appellants'  rights  as  abutting 
owners  and  occupiers  of  the  Union  Passenger  Station  and 
grounds  situate  on  the  east  side  of  South  Canal  street,  in 
Chicago.  The  bill  claims  that  at  common  law  and  under 
the  ordinances  of  the  city  complainants  are  entitled  to  have 
the  space  in  front  of  said  station  grounds  from  the  east  line 
of  the  street  west  to  the  center  line  thereof  kept  free  and 
unobstructed  by,  and  clear  of  solicitors,  hotel  runners  and 
drivers,  and  of  all  vehicles  and  persons  not  in  the  employ  of 
complainants  and  engaged  in  the  prosecution  and  manage- 
ment of  tlie  business  of  said  stations.  The  bill  further 
alleges  that  the  mayor,  cliief  of  police,  etc.,  have  assumed 
in  their  official  capacity  and  against  the  will  of  complainants 
to  give  express  drivers  and  hotel  runners  the  right  and 
privilege  of  standing  in  front  of  said  passenger  station  and 
east  of  the  center  line  of  said  Canal  street  and  soliciting 
employment,  and  have  assumed  to  direct  policemen  on  duty 
at  said  stations  not  to  interfere  with  or  arrest  such  persons 
for  so  doing;  that  by  reason  thereof  persons  in  large 
numbers  gather  in  front  of  said  station  and  near  the  east 
line  of  said  street,  and  in  loud  tones  of  voice  solicit  business 
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for  hotels,  express  wagons  and  other  vehicles,  thereby  ob- 
structing the  street  and  sidewalk  in  front  of  said  stations, 
and  annojang  the  occupants  of  said  building  and  the  throng 
of  passengers  going  to  and  from  said  station ;  thai  defend- 
ants, Cheevers  and  Geary,  are  among  the  })ersons  so  acting, 
and  that  they  combine  with  others  and  threaten  to  continue 
to  violate  complainants'  rights.  The  prayer  is  that  the 
mayor,  chief  of  police,  etc.,  be  restrained  from  giving,  against 
complainant's  will,  permission  to  any  persons  to  stand,  or  to 
stand  any  vehicle  in  front  of  the  complainants'  stations  east  of 
the  center  line  of  said  Canal  street,  there  to  solicit  or  wait  for 
employment,  and  that  said  Cheevers  and  Geary  be  enjoined 
from  acting  under  any  ])ermission  granted  by  any  olficial 
to  stand  in  front  of  said  station  and  there  wait  for  or 
solicit  emploj^ment,  and  that  said  injunction  be  made  per- 
petual, etc. 

The  bill  was  answered  by  the  defendants,  a  temporary 
injunction  denied,  and  tlie  matter  referred  to  the  master  to 
take  proofs  and  report  his  conclusions. 

The  master  reported  against  granting  the  relief  prayed, 
and  on  a  hearing  of  exceptions  to  his  report  the  same  was 
confinned,  and  the  bill  ordered  by  the  court  to  be  dismissed 
for  want  of  equity. 

The  master  has  stated  in  his  report  Avhich  we  find  in  the 
record  the  conclusions  as  to  law  and  fact  reached  bv  him 

ft 

with  clearness  and  force,  and  an  examination  of  the  record 
and  consideration  of  the  arguments  presented  in  the  briefs 
of  counsel,  has  led  us  to  the  conAnction  that  the  result 
reached  by  him  and  as  to  the  substantial  questions  in  the 
case  approved  by  the  court  is  correct.  The  master  states 
that  he  finds  and  concludes  "  that  the  manner  in  which  said 
business  of  soliciting  passengers  for  tlieir  patronage  for 
hotels  and  express  w^agons  as  conducted  is  a  nuisance  as  to 
such  passengers  and  to  the  public,  but  that  such  conduct  on 
the  ])art  of  said  expressmen  and  hotel  runners  does  not 
interfere  with  the  railroad  company  in  discliarge  of  its 
duties  and  as  a  common  carrier  of  freight  and  ])assengers, 
and  does  not  de])rive  it  of  free  access  to  the  street  in  front 
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of  its  depot,  and  does  not  interrupt  or  hinder  its  business, 
and  that  such  nuisance  is  not  a  nuisance  to  the  railroad 
company  in  such  a  manner  that  it  is  specially  and  peculiarly 
injured  thereby  aside  from  annoyance  suffered  by  the  trav- 
eling jiublic  patronizing  its  depot  jand  road.  The  whole 
effect  of  the  testimony  is  that  the  only  detriment  to  the 
railroad  company  from  the  manner  of  conducting  their 
business  by  the  hotel  runners  and  expressmen  is  through 
annoyance  caused  to  passengers  entering  and  departing  from 
said  depot,  and  it  is  argued  that  from  such  annoj^ance  the 
business  of  the  company  is  injuriously  affected,  in  that  pas- 
sengers will  avoid  patronizing  a  depot  or  railroad,  in  order  to 
patronize  which  they  have  to  expose  themselves  to  such 
annoyance.  I  conclude  as  a  matter  of  law  that  such  annoy- 
ance and  indirect  injury  does  not  constitute  such  a  nuisance 
as  a  court  of  equity  will  enjoin,  but  that  in  order  to  lay  the 
basis  for  equitable  relief,  it  is  necessary  to  show  that  the 
complainant  is  injured  in  its  property  rights  by  the  obstruc- 
tion or  interference  with  its  easement  and  right  to  an  unin- 
terrupted use  of  the  public  street  in  front  of  its  premises; 
and  such  detriment  and  annoA'ance  as  it  suffers  in  common 
with  the  public  and  which  is  only  indirect  must  be  left  to 
the  public  authorities  to  regulate  and  control,  and  can  not 
be  remedied  by  a  court  of  equity  on  the  application  of  one 
as  a  member  of  the  public,  even  though  he  may  suffer  more 
than  the  majority  of  others  from  its  existence." 

It  is  needless  to  discuss  the  numerous  authorities  cited  by 
the  learned  counsel  for  appellants,  which  it  is  claimed 
estiiblish  a  rule  for  this  case  contrary  to  that  stated  by  the 
master.  Each  one  will  be  found  to  depend  for  its  decision 
on  special  and  peculiar  circumstances  and  conditions  which 
do  not  exist  in  this  case.  Such  occupation  or  obstruction  of 
a  public  street  as  will  entitle  an  owner  of  land  abutting 
thereon  to  the  aid  of  a  court  of  equity  to  abate,  must  be 
shown  to  be  such  as  works  an  injury  to  him,  not  merely 
greater  in  degree  than  that  sustained  by  others  of  the  gen- 
eral public,  but  such  as  is  special  and  peculiar  in  its  effects 
upon  him  in  relation  to  the  use  and  enjoyment  of  his  prop- 
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erty.  Such  a  case  is  not  made  out  by  this  record  and  the 
decree  dismissing  the  bill  for  want  of  equity  must  therefore 
be  affirmed. 

Decree  affirmed. 


The  Chicago,  Burlington  and  Quincy  Railroad 

Company 

V. 

Frank  Mehlsack. 

Railroads— Personal  Injuries — Riding  on  Steps  of  Baggage  Car — 
Instructions — WJiether  Plaintiff  a  Passenger  or  Not — Evidence  Insuffi- 
cient to  SJiow  Gross  Negligence, 

1.  In  an  action  brought  against  a  railwa^  company  to  recover  dam- 
ages for  an  injury  received  by  plaintiff  while  riding  on  the  steps  of  a 
baggage  car  on  defendant's  road,  where  the  declaration  was  based  on 
the  hypothesis  that  plaintiff  was  a  passenger,  and  the  defense  fairly 
raised  the  question  whether  or  not  the  relation  of  carrier  and  passenger 
existed  between  the  parties,  this  com-t  holds  that  an  instruction  which 
permitted  a  recovery,  although  the  jury  might  not  believe  that  such  rela- 
tion existed,  was  erroneous. 

2.  The  evidence  in  the  case  presented  failed  to  establish  any  such 
state  of  facts  as  would  sustain  a  finding  of  gross  negligence  on  the  part 
of  defendant,  or  wilful  injury  of  plaintiff,  and  therefore  an  instruction 
based  on  that  hypothesis  was  likewise  erroneous. 

[Opinion  filed  March  4,  1S92.] 

Appeal  from  the  Superior  Court  of  Cook  Countj'^;  the 
Hon.  John  P.  Altgeld,  Judo^e,  presiding. 

On  a  morning  of  December,  188S,  the  plaintiff  got  on 
board  one  of  appellant's  passenger  trains  at  Meagher  street, 
in  Chicago,  intending  to  ride  to  the  Union  Depot.  The 
train  was  quite  full.  Appellee  testified  that  the  cars  were 
so  crowded  that  he  was  obliged  to,  and  did,  ride  upon  one 
of  the  steps  of  a  passenger  car;  other  witnesses  testified 
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that  there  was  room  inside  of  the  passenger  cars;  there  was 
also  testimony  tending  to  show  that  appellee  was  riding 
upon  the  steps  of  a  baggage  car  at  the  time  he  was  injured. 
The  steps  of  the  car  upon  which  appellee  was  standing  came 
in  contact  with  a  pile  of  stones  or  dirt  beside  the  track, 
breaking  the  steps  and  throwing  appellee  off.  This  pile  had 
been  thrown  up  the  previous  night  by  employes  engaged  in 
putting  in  an  interlocking  switch;  they  had  leveled  off  the 
pile  so  that  they  thought  there  was  no  danger;  and  the  fore- 
man of  the  party  who  did  the  work  testified  that  on  the 
morning  of  and  before  the  accident,  several  trains  of  pas- 
senger cars  passed  the  pile  without  coming  in  contact  with 
it.  No  one  save  appellee  was  injured;  he  paid  no  fare,  but 
testified  that  he  had  money  in  his  hand  with  which  to  pay 
his  fare  but  was  not  asked  for  it.  Appellant  contended 
that  appallee  unnecessarily  rode  upon  the  steps  of  a  car;  and 
also  insisted  that  appellee  was  riding  upon  the  steps  of  a 
baggage  car  intending  to  avoid  payment  of  any  fare.  A]>- 
pellant  therefore  asked  that  the  jury  should  be  instructed 
as  follows : 

"  If  the  jury  believe  from  the  evidence  that  it  was  reason- 
ably within  the  plaintiff's  power  to  have  taken  passage  in- 
side of  one  of  the  passenger  cars  or  coaches  in  said  train, 
and  ride  there  instead  of  riding  on  the  steps,  where  he  was 
riding  when  injured,  then  it  was  his  duty  to  have  done  so; 
and  if  the  jury  further  believe  from  the  evidence  that  he 
neglected  such  duty,  and  that  without  such  neglect  he  would 
not  have  baen  injurad,  then  he  can  not  recover;"  and  also : 

"  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
took  passage  upon  the  steps  of  one  of  the  cars  and  rode 
there  with  an  intention  of  avoiding  pajnnent  of  fare,  then 
he  can  not  recover." 

The  court  refused  to  so  instruct  the  jury,  but  modified 
the  instructions  asked  by  adding  thereto  that  if  the  things 
recited  therein  existed  as  facts,  the  plaintiff  could  not  re- 
cover unless  the  defendant  was  guilty  of  such  gross  neg- 
ligence as  to  amount  to  a  wilful  wrong  or  injury.  Under 
these  instructions,  the  jury  returned  a  verdict  of  $5,000  for 
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the  plaintiff,  upon  which  there  was  judgment,  whereui)on 
the  defendant  appealed. 

Mr.  George  Willard,  for  appellant. 

Messrs.  Brandt  &  Hoffman  2fcnd  J.  S.  Kennard,  Jr.,  for 
appellee. 

Waterman,  P.  J.  In  effect  the  jury  were  told  by  the 
court  that  they  might  find  for  the  plaintiff,  if  the  injury  to 
him  was  caused  by  negligence  of  tlie  defendant  so  gross  as 
to  amount  to  a  wilful  injury.  We  do  not  think  that  the 
evidence  warranted  the  giving  of  such  instructions.  While 
the  first,  as  asked  by  appellant,  omitting,  as  it  did,  all  ref- 
erence to  the  comparative  negligence  of  any  of  tlie  respect- 
ive parties,  ought  not  to  have  been  given,  yet,  as  modified, 
it  as  well  as  the  succeeding  instruction  authorized  a  verdict 
for  the  plaintiff,  notwithstanding  he  had  .never  become  a 
passenger  upon  appellant's  train;  and  this,  under  a  declara- 
tion, each  count  of  which  is  based  upon  a  distinct  allegation 
or  theory  that  he  was  a  passenger. 

The  Supreme  Court  in  its  opinion,  when  this  case  was  be- 
fore it,  C,  B.  &  Q.  R.  R.  Co.  V.  Mehlsiick,  131  111.  61,  speak- 
ing of  an  instruction  given  at  the  instance  of  the  plaintiff, 
say:  "  This  instruction  is  clearly  erroneous  for  the  reason 
that  it  wholly  omits  the  hypothesis  that  the  plaintiff  at  the 
time  of  this  injury,  was  a  passenger  on  the  defendant's 
train.  The  plaintiff  in  his  declaration  proceeds  entirely 
upon  the  theory  that  the  legal  relation  of  carrier  and  pas- 
senger had  been  established  between  the  defendant  and 
him."  The  comments  of  the  Supreme  Court  upon  the  in- 
struction it  was  then  considering,  are  equally  applicable  to 
the  two  above  mentioned  as  modified  and  given  by  the 
court  upon  the  last  trial. 

The  onlv  evidence  as  to  the  circumstances  under  which 
the  pile  of  dirt  or  stones  was  placed,  where  it  came  in  con- 
tact with  the  steps  of  the  car  upon  which  apjiellee  was 
riding,  is  that  the  pile  was  leveled  down  so  tliat  the  fore- 
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man  thought  there  was  no  danger,  and  that  other  cai's  did 
safely  pass  by  the  same.  Such  conduct  does  not  show  a 
wilful  design  to  injure,  or  a  reckless  disregard  of,  or  indif- 
ference to  the  safety  of  appellee  or  any  one  else;  it  was  at 
most  but  a  misjudgment;  the  contact  between  the  pile  of 
earth  and  the  car  was  not  such  that  under  ordinary  circum- 
stances any  one  would  have  been  iniured  thereby. 

a./  l'  V 

Appellee,  according  to  his  own  testimony,  was  riding 
upon  a  place  not  designed  for  passengers,  and  where,  if 
there  was  room  for  him  inside,  he  ought  not  to  have  been. 

Mere  negligence  is  but  a  neglect  of  duty.  C.jB.  &  Q. 
E.  K.  Co.  V.  Johnson,  Adm'r,  103  111.  512. 

Whether  acts  constitute  negligence,  and  if  so,  what  is  its 
degree,  must  be  determined  by  the  circumstances  and  sur- 
roundings of  each  particular  case.  The  negligence  shown 
by  the  evidence  in  this  case  is  of  a  cliaracter  entirely  dif- 
ferent from  that  mentioned  in  C.  &  A.  R.  R.  Co.  v.  Wilson, 
(J3  III.  167. 

Gross  negligence  is  the  want  of  slight  care.  Shearman  & 
Redfield  on  Negligence,  Sec.  49;  C,  B,  &  Q.  R.  R.  Co.  v. 
Johnson,  103  111.  512;  I.  &  G.  N.  R.  R.  Co.  v.  Cooke,  61  Tex. 
151-156. 

It  is  suiBcient  for  us  to  say  that  in  our  opinion,  in 
the  present  action  not  only  was  there  evidence  of  at  least 
some  care  on  the  part  of  appellant,  but  there  was  an  absence 
of  any  evidence  of  any  intention  to  injure  apj^ellee.  or  of 
any  wanton  disregard  of  his  safety.  The  jury  ought  not, 
therefore,  to  have  been  instructed  as  if  there  were  evi- 
dence of  such  gross  negligence  as  to  amount  to  a  wilful 
wrong  or  injury. 

For  the  errors  indicated,  the  judgment  of  the  Superior 
Court  will  be  reversed  and  the  cause  remanded. 

lie  versed  and  remanded, 

[Upon  petition  for  rehearing  ^  opinion  filed  March  21^  1892,] 

Gary,  J.  The  appellee's  counsel  misapprehended  the 
foregoing  opinion.     It  is  the  law  of  this  case  because  so  held 
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when^n  the  Supreme  Court  (131  111.  61),  that  the  declaration 
as  it  then  stood  was  for  neglect  by  the  railroad  to  discharge 
the  duty  which  a  carrier  owes  to  its  passengers.  The 
new  count  since  filed  is  the  same,  with  an  averment  of  wilful 
and  wanton  neglect.  That  is  not  the  point  of  the  case.  "  In 
an  action  on  the  case  it  is  not  necessary  to  aver  gross  negli- 
gence, but  only  to  aver  that  the  act  was  negligently  and 
carelessly  performed;  see  1  Chit.  PI.  80;  and  when  the  right 
of  recovery  depends  upon  the  degree,  as  for  wilful  or  gross 
negligence,  it  is  a  matter  of  proof  and  not  of  pleading."  Chi., 
Bur.  &  Q.  K  K.  Co.  v.  Carter,  20  111.  391. 

But  the  appellee  "  can  not  sue  for  the  breach  of  one  duty 
and  recover  for  the  breach  of  another."  Flint  &  P.  -Ry. 
Co.  V.  Stark,  38  Mich.  714. 

The  appellant  was  entitled  to  the  second  of  the  instruc- 
tions copied  in  the  opinion  above,  without  qualification. 
If  it  were  true  that  the  conduct  of  the  appellant  was  such 
that,  though  a  trespasser,  the  appellee  may  recover,  yet  if 
he  were  a  trespasser  he  can  not,  because  of  such  conduct, 
recover  upon  a  declaration  counting  upon  the  duty  of  the 
appellant  to  him  as  a  passenger. 

As  it  is  said  above,  the  instructions  as  modified  "  author- 
ized a  verdict  for  the  plaintiff,  notwithstanding  he  has  never 
become  a  passenger  upon  appellant's  train;  and  this  under  a 
declaration,  each  count  of  which  is  based  upon  a  distinct  alle- 
gation or  theory,  that  he  was  a  passenger." 

Therefore  the  modification  was  error  and  the  judgment 
must  be  reversed  and  the  cause  remanded. 


Henkietta  Wesselhoeft 

V. 

The  Cudahy  Packing  Company. 

Hn8hand  and  Wife— Transactions  Between— Ownership  of  Property 
Attached— BiUs  of  Exceptions, 
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I  1.    In  the  case  presented,  property,  being  attached  as  that  of  a  husband, 

\  was  replevied  by  his  wife;  this  court  holds  that  the  evidence  justified  the 

Verdict  of  the  jury  finding  that  the  property  belonged  to  the  husband. 
2.     Inferences  in  respect  to  a  bill  of  exceptions  are  not  to  be  drawn 

favorable  to  the  party  at  whose  instance  it  is  made. 

[Opinion  filed  March  4, 1892.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
Frank  Scales,  .Judge,  presiding. 

Mr.  P.  L.  O'Meara,  for  appellant. 

Messrs.  Ashcraft  &  Gordon,  for  appellee. 

Waterman,  P.  J.  Appellee  sued  out  an  attachment 
against  the  husband  of  appellant,  and  levied  upon  certain 
horses,  wagons,  etc.,  used  by  him.  Appellant  filed  an  inter- 
pleader, claiming  that  the  property  seized  upon  the  attach- 
ment writ  belonged  to  her.  The  jury  found  the  property 
in  question  belonged  to  D.  Wesselhoeft,  the  husband  of 
appellant,  and  from  the  judgment  rendered  upon  this  ver- 
dict appellant  brings  this  appeal. 

Upon  the  trial  in  the  court  below,  appellant's  evidence 
consisted  principally  of  the  testimony  of  her  husband  and 
herself.  In  substance  this  was  that  when,  eighteen  years 
previous,  she  was  married,  she  had  $200;  that  her  husband 
being  in  the  meat  business  allowed  her  three  dollars  a  week 
for  a  hired  girl,  which  money  she  kept,  doing  the  work 
herself;  that  he  sometimes  on  Christmas  and  other  daj^s 
gave  her  presents  of  from  $25  to  $50;  that  at  times  she 
boarded  the  help  her  husband  had  in  his  business,  and  he 
paid  her  four  dollars  a  week  for  so  doing;  that  they  moved 
to  Nebraska  where  he  failed  in  business;  that  by  the  means 
described  and  by  prudence  and  economy  she  accumulated  con- 
siderable means;  that  she  at  one  time  loaned  him  $1,500 
with  which  to  pay  debts  and  return  to  Chicago;  afterward 
,  let  him  have  $300  more;  that  she  gave  him  a  portion  of 

the  money  with  which  he  bought  the  horses,  etc.,  levied  on. 
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and  that  she  took  a  bill  of  sale  of  the  same  from  J.  E. 
Drom  to  herself;  that  she  had  given  a  chattel  mortgage 
on  the  property;  that  he  being  indebted  to  her,  it  was 
agreed  between  herself  and  her  husband  that  the  horses, 
etc.,  purchased  from  J.  Drom  should  belong  to  her,  the 
money  paid  by  him  toward  such  purchase  being  considered 
a  payment  by  her  husband  to  her.  We  find  in  this  record 
no  sufficient  reason  for  interfering  with  the  conclusions  of 
the  court  and  jury  before  whom  this  case  was  tried. 
Transactions  of  this  nature  between  husband  and  wife  are 
looked  upon  with  suspicion,  as  it  is  manifest  that  the 
opportunity  for  the  practice  of  fraud  is  great. 

There  is  an  additional  reason  for  the  affirmance  of  the 
judgment  in  this  cause.  The  bill  of  exceptions  purports  to 
contain  all  the  evidence,  but  as  a  matter  of  fact  does  not. 
Various  papers  were  introduced  upon  the  hearing,  such  as  a 
bill  of  sale,  a  mortgage,  notes,  narr.  and  cognovit.  These 
are  not  set  forth  in  the  bill  of  exceptions.  There  is  merely 
the  statement,  "  Interpleader  offers  bill  of  sale  in  evidence^ 
marked  Exhibit  "A."  Following  the  certificate  of  the 
judge  before  whom  the  case  was  tried  are  certain  papers 
marked  "Exhibit  A,"  etc.  It  is  possible  for  us  to  infer 
that  these  are  the  pa})ers  referred  to  in  the  bill  of  excc})- 
tions,  the  original  of  which  and  not  a  copy  has  been  in- 
serted in  the  record,  and  perhaps  it  may  be  said  to  be 
altogether  likely  that  these  are  the  papers  referred  to  in 
the  bill;  but  we  are  not  allowed  to  draw  inferences  in 
respect  to  a  bill  of  exceptions,  favorable  to  the  party  at 
whose  instance  it  is  made.  A  bill  of  exceptions  is  consid- 
ered as  a  pleading  of  the  party  by  whom  it  is  presented, 
and  is  not  to  be  construed  favorably  to  him.  Eogers  v. 
Hall,  3  Scam.  5;  Chicago  City  Ry.  Co.  v.  Duffin,  24  111. 
App.  28;  McLaughlin  v.  Walsh,  3  Scam.  185;  McKee  v. 
Ingalls,  4  Scam.  30;  Alley  v.  Limbert,  3  111.  App.  592; 
O'Berne  v.  Robins,  44  111.  App.  76. 

The  judgment  of  the  County  Court  will  therefore  be 
affirmed. 

Judgment  affirmed. 


r 
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Munhall  t.  Boedeoker. 


William  D.  Munhall,  Receiver, 

V. 

Louis  Boedecker. 

Homestead  Loan  Association — Insolvency  of —Right  of  Shareholder 
to  Proceeds  of  Security  Deposited  to  Secure  His  Advance  Payments, 

In  the  case  presented,  a  shareholder  in  a  homestead  loan  association 
had  paid  in  advance  $1,000  on  his  shares,  which  amount  was  secured  hy 
the  deposit  by  the  association  with  a  trust  company  of  certain  securi- 
ties; the  court  holds,  said  association  having  failed,  that  the  shareholder 
was  entitled,  as  against  the  receiver  thereof,  to  the  proceeds  of  the 
securities  thus  deposited  for  his  protection. 

[Opinion  filed  March  4,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Henry  M.  Shepabd,  Judge,  presiding. 

Mr.  Akthub  Humphrey,  for  appellant. 

Messrs.  Dalton  &  Lumbard,  for  appellee. 

Gary,  J.  The  appellant  is  the  receiver  of  an  association 
organized  under  the  act  headed  *'  Homestead  Loan  Associa- 
tions" in  the  Revised  Statutes,  named  the  "Chicago  City 
Savings  &  Loan  Association,"  one  of  the  by-laws  of  which 
was  that  "  installments,  interest  and  premiums  may  be  paid 
in  advance,  and  interest  at  the  rate  of  six  per  cent  per  an- 
num shall  be  allowed  thereon  if  paid  not  less  than  thirty 
days  in  advance,  otherwise  no  interest  shall  be  allowed 
them." 

The  appellee  was  a  shareholder,  and  paid  in  advance 
$1,000  on  his  shares,  and  the  association  deposited  with  the 
"  Safety  Deposit  Company  "  for  his  security,  notes  and  trust 
deeds  given  to  it  by  borrowers  from  it,  which  were  changed 
from  time  to  time  by  the  association.  When  the  receiver 
was  appointed,  a  note  and  trust  deed  for  $1,000  were  so  on 
deposit.  Under  an  order  of  the  court  they  were  delivered 
to  the  receiver,  and  he  has  collected  the  money,  and  the 


132 


Appellate  Courts  op  Illinois. 


1.44  m 

'l44t  197 

44    132 
66    239 

1  44 
107     » 

182 
898 

Vol.  44.]        Pennsylvania  Co.  v.  C,  M.  ife  St.  P.  R.  R.  Co. 

question  now  is  shall  the  appellee  have  that  money,  or  shall 
it  go  into  the  general  fund  and  he  take  only  his  dividend  ? 
With  the  interest  on  the  $1,000  he  so  paid  in  advance,  and 
what  other  money  ,was  necessary,  the  appellee  paid  the  dues 
and  installments  on  his  shares  as  they  fell  due,  so  that  the 
$1,000  remained  intact  as  an  advance.  No  creditors  of  the 
association  exist ;  the  controversy  is  wholly  as  to  the  right 
of  the  respective  shareholders.  The  equity  in  favor  of  the 
appellee  is  clear.  All  shareholders  should  bo  upon  the 
same  footing.  No  other  shareholder  has  made  any  advance. 
The  others  have  contributed  to  the  fund  to  be  distributed, 
their  dues  and  installments  as  they  fell  due.  So  has  he. 
Presumably  that  fund  is  just  so  much  larger  than  it  would 
otherwise  have  been,  because  of  his  advance.  To  that  excess 
the  others  have  not  tontributed,  and  therefore  in  it,  they 
should  not  share. 

The  argument  that  the  by-law,  and  the  acts  of  the  asso- 
ciation and  the  appellee  under  it,  are  invalid  as  ultra  vires, 
would  perhaps  be  good  in  England.  Endlich  on  Bldg.  Ass'ns, 
Sec.  293,  et  seq. 

In  this  State  the  defense  of  ultra  vires,  as  to  executed 
transactions,  of  which  a  corj^oration  has  had  the  benefit, 
meets  with  little  favor.  Darst  v.  Gale,  83  111.  13G;  Ileims 
Brewing  Co.  v.  Flannery,  27  N.  E.  R.  280. 

The  decree  awarding  the  money  to  the  appellee  is  right, 
and  is  affirmed. 

Decree  ajirmed. 


The  Pennsylvania  Company 

V. 

Chicago,  Milwaukee  &  St.  Paul  Railroad  Com* 

PA  NY. 


Carriers— Action  for  Lo88  of  Ooods  by— Negligence — When  Statute  of 
lAmitationa  Begins  to  Run— Evidence. 
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1.  In  cases  of  torts  arising  out  of  contracts,  the  statute  of  limitations 
beguis  to  run  at  the  date  of  the  tort  or  breach  of  duty,  and  not  when  the 
damage  ensues. 

2.  In  an  action  by  one  common  carrier  against  another  to  recover 
damages  for  the  negligent  loss  of  goods  intrusted  by  the  one  to  the  other, 
a  judgment  having  been  recovered  by  the  consignee  against  the  plaint- 
iff, this  court  holds  tliat  such  judgment  was  not  admissible  in  evidence 
and  that  the  gist  of  the  action  was  for  the  breach  of  duty  and  loss  of  the 
goods. 

[Opinioir  filed  March  4, 1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Samuel  P.  McConnell,  Judge,  presiding. 

Messrs.  GEORaE  Willard  and  E.  O.  Brown,  for  appellant, 

Mr.  Edwin  Walkeb,  for  appeUee. 

MoRAN,  J.  The  appellant  having  as  a  common  carrier, 
undertaken  to  transport  two  lots  of  oil  from  Cleveland, 
Ohio,  to  Brandon,  Canada,  transported  the  oil  on  its  own 
line  to  Chicago,  where  it  delivered  the  oil  to  the  appellee 
company  consigned  to  said  Brandon.  The  appellee  com- 
pany delivered  the  oil  to  the  St.  Paul,  Minneapolis  &  Mani- 
toba Railroad  Company  at  Minneapolis,  which  latter  com- 
pany carried  the  oil  to  the  next  connecting  line,  and  that 
line  to  Winnipeg,  where  the  same  was  lost  Avithout  having 
been  delivered  to  the  consignees.  Aft^r  the  loss  of  the  oil, 
the  consignee  sued  the  appellant  company  and  recovered 
the  value  of  the  oil.  Thereupon,  after  having  paid  to  the 
consignee  the  value  of  the  oil,  the  appellant  company  com- 
menced this  action  against  the  appellee  and  the  Canadian 
Pacific  Railroad  Company,  counting  upon  the  breach 
of  duty  in  failing  to  take  proper  care  of  the  goods  and 
to  properly  bill  and  direct  the  same  and  to  transport  tlie 
same  to  Brandon  within  reasonable  time  and  to  safely 
deliver  to  the  consignee.  To  this  declaration  appellee  filed 
a  plea  of  the  statute  of  limitations  of  five  years,  averring 
that  the  several  supposed  causes  of  action  in  the  amended 
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declaration  mentioned  did  not,  nor  did  any  or  either  of 
them,  accrue  to  the  plaintiff  at  any  time  within  five  years 
next  before  the  commencement  of  this  suit.  Issue  was 
joined  on  this  plea. 

The  evidence  tended  to  show  that  the  first  consignment 
was  delivered  to  appellee  at  Chicago,  about  the  17th  of 
May,  1882,  and  the  second  consignment  about  the  5th  of 
August  of  ^at  year;  and  that  the  appellee  company  deliv- 
ered the  said  lots,  the  first  to  the  St.  Paul.  Minneapolis  & 
Manitoba  Eailroad  at  Minneapolis,  the  terminus  of  appel- 
lee's line,  on  or  about  the  24th  day  of  May,  1882,  and  the 
second  consignment  on  or  about  the  8th  day  of  August  of 
the  same  year.  The  evidence  further  tended  to  show  that 
the  act  of  negligence  or  breach  of  duty  of  which  appellee 
was  guilty  was  in  changing  the  names  of  the  consignees  of 
each  shipment  when  it  delivered  said  shipment  to  the  con- 
necting carrier  next  beyond  its  line;  that  instead  of  writing 
the  consignee  as  G.  G.  Fortier  on  the  first  consignment,  by 
negligence  the  name  was  changed  to  G.  G.  Foster;  and  on 
the  second  shipment  the  oil  was  delivered  as  consigned  to 
Fortier  &  Burpee  instead  of  Fortier  &  Burke.  The  Cana- 
dian Pacific  Eailroad,  in  whose  care  the  consignments  were 
addressed,  and  who  is  the  last  carrier  in  the  line  from  Chi- 
cago to  Brandon,  failed  to  find  the  consignees,  by  reason, 
it  is  contended,  of  the  change  which  apj^ellee's  servants 
made  in  the  names  of  the  consignees,  and  said  last  carrier 
failed  to  make  a  delivery  to  the  consignees  and  the  oil  was 
lost.  The  acts  of  negligence  of  appellee's  servants  in  chang- 
ing the  names  of  the  consignees,  occurred  respectively  in 
May  and  August,  1882.  The  praecipe  in  this  action  was 
filed  in  the  Circuit  Court  on  the  3rd  of  September,  1887, 
more  than  five  years  after  the  negligent  breach  of  duty 
alleged.  On  trial,  appellant  sought  to  introduce  the  record 
of  ^ the  judgment  obtained  against  it  for  the  loss  of  the 
goods.  This  evidence  was  ruled  out,  and  we  think  cor- 
rectly, for  if  appellee  could  he  made  liable  at  all,  the  meas- 
ure of  damages  would  be  the  value  of  the  property 
destroyed  or  lost.    The  judgment  offered  in  evidence  was 
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not  competent  for  the  purpose  of  proving  such  value.  The 
gist  of  the  action  was  for  the  breach  of  duty  and  loss  of  the 
goods.  Appellee  was  under  no  obligation  to  imlemnify 
appellant  for  any  money  which  it  was  compelled  to  pay  to 
the  consignee,  by  an  action  at  law.  When  appellant  rested 
its  case,  the  court  instructed  the  jury  to  return  a  verdict  in 
favor  of  appellee  on  the  plea  of  the  statute  of  limitations. 
This  is  assigned  for  error.  The  evidence  introduced  showed 
that  the  breach  of  duty,  if  any,  on  the  part  of  appellee, 
occurred  more  than  five  years  before  commencement  of  this 
action.  There  waa  no  conflicting  evidence  on  that  question. 
In  the  case  of  torts  arising  upon  contract,  such  as  this,  the  stat- 
ute begins  to  run  at  the  date  of  the  tort  or  breach  of  duty  and 
not  when  the  damage  ensues.  Therefore  the  action  accinied 
against  appellee  at  the  time  of  the  negligent  change  in  the 
names  of  the  consignees.  Angell  on  Limitations,  Sec.  136; 
2  Greenleaf  s  Evidence,  433;  1  Redfield  on  Eailroads,  595; 
13  Eng.  &  Am.  Enc.^  722. 

Such  being  the  law  and  such  the  evidence,  it  was  the  right 
and  dutv  of  the  court  to  direct  the  verdict.  There  is  no 
error  in  the  record,  and  the  judgment  must  be  affirmed. 

Judgment  ajfirined* 


Christoph  Haltenhof 

V. 

Caroline  Haltenhof. 

Divorce — Desertion — When  Judgment  in  Former  Action  for  Same 
Cause  a  Bar, 

1.  Where  abiU  for  divorce,  on  the  gronnd  of  desertion,  is  dismissed, 
a  Bubeequent  bill  for  the  same  cause  will  not  lie  for  at  least  two  years 
thereafter. 

2.  There  can  be  no  presumption  in  divorce  proceedings  that  a  deser- 
tion took  place  during  the  pendency  thei-eof . 

[Opinion  filed  March  4,  1892.] 
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Appeal  'from  the  Superior  Court  of  Cook  County;  the 
Hon.  Henky  M.  Shepaed,  Judge,  presiding. 

Mr.  H.  B.  B.  Wickersham,  for  appellant. 

Mr.  P.  L.  O'Meaka,  for  appellee. 

Waterman,  P.  J.  September  22, 1883,  appellant  filed  in 
the  Circuit  Court  of  Cook  County,  a  bill  praying  for  a  di- 
vorce from  appellee.  The  biU  charged  that  appellee  on 
or  about  August  30,  1881,  wilfully  deserted  him^  without 
any  reasonable  cause,  for  the  space  of  two  years.  That 
cause  came  to  a  hearing  November  19,  1884,  upon  which 
day  there  was  a  decree  dismissing  the  bill.  On  the  5th  of 
October,  1886,  not  quite  two  years  after  the  decree  of  No- 
vember 10, 1884:,  appellant  filed  in  the  Superior  Court  another 
bill  alleging  that  on  or  about  January  4,  1884,  appellee 
wilfully  deserted  and  absented  herself  from  him,  and  had 
persisted  in  such  desertion,  etc.  To  this  appellee  filed  a 
plea,  setting  up  the  decree  in  the  prior  case.  July  17,  1888, 
the  court  entered  a  decree  dismissing  the  second  bill,  from 
which  decree  appellant  has  appealed. 

It  is  urged  that  the  decree  of  November  19, 1884,  was  only 
in  respect  to  the  matters  alleged  in  the  bill  filed  in  that  cause, 
which  were  an  allegation  of  desertion  August  30,  1881; 
that  in  that  suit  no  desertion  or  absentation  beyond  the  period 
of  the  filing  of  the  bill  in  that  cause,  September  22,  1883, 
could  be  considered;  and  that  consequently  tlie  plea  of 
appellee  filed  in  the  present  case,  setting  up  the  prior  pro- 
ceeding as  a  bar  to  this,  should  not  have  been  sustained. 
If  the  court  Avere  to  consider  barely  the  decree  rendered 
and  matters  alleged  in  the  pleadings  of  the  former  cause, 
it  might  perhaps  be  said  that  the  decree  of  November  19, 
1884,  is  not  a  bar  to  this  proceeding  founded  upon  the  bill 
filed  October  5,  1886.  The  court  can  not,  however,  fail  to 
talte  note  of  what  the  efl^ect  of  the  former  proceeding  was. 
Clearly,  while  the  former  proceeding  was  pending,  it  can  not 
be  said  that  a  desertion  could  take  place.    Appellant  had 


First  Distuict — October  Term,  1891.      1(^»7 

C,  B.  &  Q.  R.  R.  Ck).  V.  Hoeffner. 

brought  suit  against  appellee  charging  her  with  desertion; 
there  can  be  no  presumption  that  during  the  j^endency  of 
that  suit  he  would  have  received  her  had  she  returned. 
Nor  can  it  be  said  to  be  incumbent  upon  either  husband  or 
wife  to  resume  the  marital  relation  and  duties  while  a  suit 
for  divorce  is  in  progress.  After  the  tennination  of  that  suit, 
if  appellant  had  offered  to  appellee  a  home  Avith  him  and  to 
restore  her  to  lawful  position  as  his  wife,  and  she  had  refused 
to  return,  a  period  of  desertion  might  be  said  to  begin;  but 
a  decree  for  desertion  can  not  be  rendered  under  the  bill 
filed  October  5,  1886,  without  reckoning  as  a  portion  of  the 
statutory  two  years  some  weeks  during  w^hich  the  former 
application  was  pending  and  undetermined. 

The  decree  of  the  Superior  Court  will  be  affirmed. 

Decree  ajffinned. 


Chicago,    Burlingtox    and   Quixcy     Eailroad 

Company 

V. 

George  Hoeffner. 

Carriers — Action  for  Delay  in  Carrying  a  Corpse — Trial  by  Court — 
Propositioiia  of  Law — Not  Material  to  Issue, 

In  ail  action  against  a  common  carrier  to  recover  damages  for  delay 
in  carrying  the  corpse  of  plaintiff's  son,  where  the  trial  was  by  the 
court,  this  court  holds,  that  the  only  questions  presented  by  the  record 
were  not  material  to  the  issue,  and  that  the  judgment  for  the  plaint- 
iff must  be  afErmed. 

[Opinion  filed  March  4,  1S02.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  George  Willard,  for  appellant. 
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No  appearance  for  appellee. 

Gary,  J.  This  is  an  action  by  the  appellee  against  the 
railroad  for  delay  in  carrying  the  corpse  of  his  son  from 
Chicago  to  Mendota,  whereby  the  apjSellee  was  put*  to  ex- 
pense. Doubtless  there  was  a  misunderstanding  between 
the  appellee  and  the  servants  of  the  company  at  the  time 
the  corpse  was  delivered,  and  there  is  a  conflict  in  the  tes- 
timony, upon  which  conflict  the  finding  of  the  court  below 
is  as  final  as  the  verdict  of  the  jury.  The  only  question  of 
law  arises  upon  the  refusal  to  hold  as  law,  and  the  refusal 
of  some  evidence  in  support  of  propositions  offered  by 
appellant,  as  follows : 

"  1.  The  court  is  asked  to  hold,  as  a  proposition  of  law, 
that  if  at  the  time  in  question  it  was  customary  with 
undertakers  Avhen  delivering  corpses  to  railroad  companies, 
to  see  to  the  placing  of  the  corpse  on  board  the  train,  and 
that  at  the  time  in  question  the  defendant  acted  in  accord- 
ance therewith,  then  such  custom  is  material  and  binding 
upon  the  parties,  provided  such  custom  was  reasonable. 

''  2.  The  custom  above  referred  to  was  a  reasonable  and 
proper  one  to  be  followed  in  this  case." 

There  was  no  controversy  that  the  apj^llee  had  the  nec- 
essary tickets,  and  that  he  delivered  the  corpse  to  the 
proper  person  at  the  proper  place,  and  though  an  under- 
taker was  with  him  when  the  corpse  was  delivered,  yet  the 
whole  controversy  was  only  as  to  what  directions  the  person 
receiving  the  corpse  gave  to  the  appellee.  Any  custom  of 
undertakers  was  foreign  to  the  issue.  The  ground  of  re- 
covery is  that  the  servant  of  the  company  misled  the  appel- 
lee.   The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Blumenthal  T.  Taylor. 


David  Blumenthal  et  al. 

V. 

George  H.  Taylor  et  al. 

Practice — Pendency  of  Two  Actions  for  Same  Cause  Against  Same 
Parties — Remedy  of  Defendants, 

1.  The  facts  being  that  a  judgment  for  plaintiffs  in  an  attachment  suit 
was  reversed  by  the  Appellate  Court,  and  thereafter  a  garnishee  suit 
was  commenced  against  the  same  defendants  for  the  Bgane  cause  of  action, 
and  subsequent  to  the  commencement  of  the  garnishee  proceedings  h 
writ  of  error  to  the  Supreme  Court  was  sued  out  upon  the  judgment  of 
reversal  in  the  Appellate  Covuij,  this  court  holds,  that  the  defendants  were 
not  entitled,  upon  motion,  to  an  order  requiring  plaintiffs  to  elect  which 
suit  they  would  proceed  with,  and,  upon  their  failure  to  elect,  to  an 
order  dismissing  the  garnishee  suit. 

2.  Upon  a  motion  by  a  party  to  stay  or  have  dismissed  proceedings 
against  him  because  of  the  pendency  of  another  suit  against  him  by  the 
same  plaintiff,  and  for  the  same  cause  of  action,  the  merits  of  the  suit 
will  not  be  considered. 

•  [Opinion  filed  March  4,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Samuel  P.  McConnell,  Judge,  presiding. 

On  December  11,  1890,  appellants  began  an  attachment 
suit  in  the  Circuit  Court  against  A.  T.  and  F.  W.  Dennison, 
and  summoned  appellees  as  garnishees.  Appellees  filed  an 
answer  denying  any  indebtedness,  and  setting  up  the  fol- 
lowing state  of  facts:  That  in  August,  1888,  they  bought 
an  invoice  of  goods  of  A.  T.  and  F.  W.  Dennison,  on  which 
there  was  due  on  August  13,  1888,  a  balance  of  $639.36; 
that  on  that  day  the  defendants  assigned  this  debt  to  Sarah 
G.  Dennison,  and  notified  appellees'  to  pay  it  to  her  which 
they  agreed  to  do;  that  a  tew  days  thereafter  Sarah  G. 
Dennison  sold  and  delivered  to  them  an  invoice  of  goods  of 
the  value  of  $601.35;  that  on  the  indebtedness  owing  to 
Mrs.  Dennison  appellees  paid  $400  prior  to  the  beginning  of 
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this  suit;  that  on  August  15,  1888  (more  than  two  j'ears 
prior  to  the  commencement  of  the  attachment  suit  now 
under  consideration),  appellees  began  a  former  attachment 
suit  in  the  Superior  Court  of  Cook  County  for  $1,800 
against  A.  T.  and  F.  W.  Dennison,  and  had  the  sheriflp  levy 
the  writ  upon  all  the  goods  in  the  possessiou  of  Taylor  & 
Co.  that  they  had  received  from  the  defendants  and  from 
Mrs.  Dennison,  and  thus  dej)rived  appellees  of  the  entire 
property;  that  afterward  appellants  obtained  judgment  in 
the  attachment  suit,  had  the  goods  sold  on  a  special  execu- 
tion, bought  them  in  at  the  sale  for  $1,600,  and  the  execu- 
tion was  returned  satisfied  to  the  extent  of  81,410.03;  that 
the  debt  upon  which  that  suit  was  begun  is  the  same  as  that 
which  is  made  the  basis  of  the  present  suit  commenced 
December  11,  1890. 

In  the  present  proceeding  it  was  made  to  appear  in  the 
court  below,  that  after  appellants  sued  out  the  writ  in  the 
Superior  Court  and  before  levying  on  the  property,  they 
had  also  served  appellant  Taylor  as  garnishee  in  that  suit, 
and  that  after  the  goods  had  been  levied  on,  appellees,  on 
August  20,  1888,  brought  an  action  of  trespass  agiiinst  the 
sheriff  for  levying  on  the  goods,  and  this  suit  appellants  de- 
fended in  the  sheriff's  name;  that  the  trespass  suit  resulted 
in  a  judgment  for  appellees  for  the  value  of  the  goods. 
Appellants  prosecuted  in  the  name  of  the  sheriff  an  apj)eal 
from  tliat  judgment,  and  secured  a  revei'sal  for  an  error  in 
one  of  the  instructions.  Before  that  judgment  was  reversed 
and  while  the  appeal  was  pending,  appellants  pressed  the 
garnishee  proceedings  against  appellees  to  trial,  and  in  said 
garnishee  proceedings  recovered  a  judgment  against  appel- 
lees for  $1,240.65.  From  that  judgment  appellees  took  an 
appeal  to  this  court,  and  it  was  reversed  with  an  order 
directing  the  court  below  to  dismiss  the  proceeding  as  to 
the  garnishees  (appellees). 

Immediately  upon  the  reversal  by  this  court  of  the  judg- 
ment against  garnishees  (appellees),  appellants,  December 
11,  1890,  began  the  attachment  suit  now  under  consider- 
ation, and  thereafter  sued  out  a  writ  of  error  to  this  court 
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from  the  Supreme  Court  to  reverse  the  judgment  of  this 
court,  revelling  the  judgment  against  the  garnishees,  and 
directing  the  dismissal  of  the  proceeding  as  to  them. 

It  was  made  to  appear  that  this  court  gave  as  a  reason 
for  reversing  the  judgment  against  garnishees  (appellees), 
that /in  that  proceeding  against  them  there  had  been  no 
proper  service  of  process,  constructive  or  otherwise,  against 
A.  T.  and  F.  W.  Dennison,  the  principal  defendants,  who 
were  when  said  suit  was  begun  and  ever  since  have  been, 
non-residents,  and  that  as  neither  of  them  appeared,  the 
judgment  against  them  and  their  garnishees  was  unauthor- 
ized. 

Upon  this  state  of  affairs,  appellees  appeared  in  the  Cir- 
cuit Court  in  the  attachment  suit  begun  December  11,  1890, 
and  showed  to  the  court  that  said  attachment  suit  and  the 
suit  against  appellees  as  garnishees  upon  the  record  of 
which  appellants  had  sued  out  a  writ  of  error  in  the 
Supreme  Court  as  aforesaid,  were  for  one  and  the  same 
cause  of  action ;  and  they  therefore  asked  that  appellants 
be  compelled  to  elect  which  of  said  suits,  namely,  said 
attachment  suit,  begun  December  11,  1890,  or  said  writ  of 
error,  they  would  proceed  with.  Appellants  appeared  and 
resisted  said  motion,  whereupon  the  court  ordered  that 
appellants  elect  within  five  days  whether  they  would  pro- 
ceed with  the  garnishment  proceedings  begun  in  said  Cir- 
cuit Court  December  11,  1890,  or  with  said  Writ  of  error, 
and  that  in  default  of  making  such  election,  the  said  gar- 
nishment proceeding  begun  December  Jl,  1890,  should  be 
dismissed  as  to  the  garnishees  (appellees). 

Appellants  failed  to  so  elect,  whereupon  the  court  dis- 
missed the  said  attachment  suit  begun  December  11,  1890, 
as  to  said  garnishees,  from  which  order  of  dismissal  appel- 
lants bring  this  appeal. 

Messrs.  Kraus,  Mayer  &  Stein,  for  appellants. 
Messrs.  Tenney,  Church  &  Coffeen,  for  appellees. 
Waterman,  P.   J.     Under  the  circumstances    existing 
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when  the  order  of  dismissal  was  made,  we  do  not  think  it 
an  order  to  which  appellee  was  entitled.  That  suit  was 
begun  prior  to  the  suing  out  of  the  writ  of  error. 

True  it  is  that  the  attachment  suit,  the  judgment  in 
which  was  reversed  by  this  court,  and  that  commenced 
after  such  reversal,  are  for  one  and  the  same  cause  of  action 
and  against  the  same  party,  and  that  by  the  writ  of  error, 
taken  by  appellants,  they  seek  to  keep  alive  such  suit  and 
eventually  to  obtain  a  judgment  therein ;  yet  it  does  not 
follow  that  the  attachment  brought  after  the  reversal  of 
such  judgment  and  prior  to  the  suiT\g  out  of  the  writ  of 
error  must  be  dismissed,  or  that  appellant  must  elect  which 
of  the  two  proceedings  it  will  abandon.  What  would  have 
been  the  result  had  appellee  moved  in  the  Supreme  Court 
for  a  stay  or  dismissal  of  that  suit,  or  had  there  pleaded  in 
abatement  the  pendency  of  this  attachment,  is  not  a  matter 
for  our  consideration.  It  is  sufficient  in  this  proceeding  for 
us  to  sav  that  the  case  of  Hailman  v.  Buckmaster,  3  Gilm. 
498,  and  the  case  of  McJilton  v.  Love,  13  111.  486,  seem  to 
indicate  that  the  proper  practice  in  such  a  case  as  this  is  to 
apply  for  a  stay  of  proceedings  until  the  writ  of  error  has 
been  disposed  of. 

In  reversing  the  order  of  the  court  below,  dismissing  the 
attachment  suit,  we  leave  out  of  consideration  the  reception 
by  appellants  of  a  large  sum  of  money  on  the  sale  of  per- 
sonal property  le\aed  on  by  them.  Such  reception  may  be 
a  defense  partial  or  complete  to  appellant's  claim,  or  show 
that  the  maintenance  of  this  suit  is  inconsistent  with  the 
defense  of  the  action  of  trespass  brought  by  appellees  against 
them,  but  upon  motion  of  this  kind  to  compel  an  election  or 
stay,  the  merits  of  the  suit  are  not  considered.  The  position 
of  the  party  moving  to  dismiss  or  stay  is,  admitting  j?r(?  hac 
vice  that  the  plaintiff  has  a  good  cause  of  action,  he  is  never- 
theless not  now  entitled  to  prosecute  this  proceeding. 

The  order  of  the  Circuit  Court  dismissing  the  suit  is 
reversed  and  the  cause  remanded. 

Heveraed  and  reinanded. 
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Windmueller  v.  Van  Home. 


Louis  Windmueller  and  Alfred  Eoelker 

V. 

D.  A.  Van  Horne  et  al. 

Sales — Pre-exuiting  Debt  as  Consideration — Identification  of  Prop- 
ertff — Insolvency, 

In  the  case  presented,  a  verbal  contract  of  sale  was  made  between  a 
firm  on  the  eve  of  insolvency  and  one  of  its  creditors,  of  property  in  its 
possession,  the  consideration  being  a  pre-existing  debt,  and  before  the 
delivery  of  the  property  to  the  creditor  it  passed  into  the  hands  of  a 
receiver;  this  court  holds  that  the  property  in  question  was  not  suffi- 
ciently identified  in  the  contract  of  sale  to  render  the  transfer  binding. 

[Opinion  filed  March  4,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoBEN  C.  Collins,  Judge,  presiding. 

Mr.  David  Fales,  for  appellants. 

Mr.  H.  W.  Wolseley,  for  Van  Horne,  GriflBn  &  Co.,  ap- 
pellees. 

Gary,  J.  Both  of  these  parties  sold  on  credit  mirror 
plates,  in  cases,  to  the  firm  of  R.  Deimel  &  Bros.,  manufact- 
urers of  and  dealers  in  furniture,  in  Chicago.  The  appel- 
lees becoming  suspicious  of  the  solvency  of  the  Deiraels, 
procured  a  return  of  the  glass  they  sold,  except  three  cases, 
which  one  of  the  Deimels  falsely  said  they  had  used.  Those 
three  cases  remained,  perhaps  still  remain,  in  Sibley's  ware- 
house. One  of  the  Deimels  told  the  agent  of  the  appellees 
that  they  had  cases  of  other  glass  on  the  way  coming 
to  them,  and  that  they  would  give  the  apj^llee  three 
of  those  cases,  in  lieu  of  the  three  received  from  the 
appellees.  On  Saturday,  January  4,  1891,  one  of  the 
Deimels  told  that  agent  that  two  of  the  cases  had  arrived 
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and  were  subject  to  his  order;  that  they  were  in  the 
shipping  room.  The  agent  agreed  to  take  them  and 
credited  the  Deiraels  for  them,  the  price  of  tAvo  cases 
sent  by  the  appellees.  They  were  left  where  they  were 
under  an  arrangement  between  the  agent  and  the  Deimel 
with  whom  he  talked,  that  the  agent  should  take  them 
away  the  following  Monday.  When  the  agent  got 
there  on  Monday  the  property  of  the  iiiin  was  in  the  hands 
of  a  recci\"er.  It  is  unnecessary  to  state  the  somewhat  pro- 
lix proceedings,  as  a  result  of  which  the  Circuit  Court  held 
that  the  appellees  were  entitled  to  those  two  cases.  Con- 
ceding that  it  is  settled  in  this  State  that  a  precedent  debt 
is  as  effectual  as  a  consideration  as  present  payment  (But- 
ters V.  Ilaughwout,  42  111.  18),  and  that  a  conversation 
resulting  in  a  bargain  and  sale  of  goods  passes  the  title  to 
the  goods  at  once  (Benjamin  on  Sales,  book  II),  yet  to  the 
comj)letion  of  the  transaction  it  is  essential  that  the  projv 
erty  be  identified.  Now,  in  this  case  there  is  no  evidence 
that  the  two  cases  that  the  appellees  obtained  from  the  re- 
ceiver were  in  the  shipping  room  of  the  Deimels  on  the 
Saturday  afternoon.  As  the  only  feature  by  which  they 
were,  in  the  bargain,  distinguished  from  other  goods  of  like 
kind,  was  the  place  where  they  then  were,  to  attach  that 
bargain  to  these  goods,  it  is  essential  to  prove -that  they 
were  then  not  only  in,  but  the  only  cases  of  mirror  plates 
in  that  shipping  room.  The  alternative  relief  asked  by  the 
appellees  of  having  their  own  glass  in  Sibley's  warehouse 
returned  to  them,  we  can  not  give  on  this  appeal,  if  they  were 
entitled  to  it.  There  is  no  appeal  from  the  order  deny- 
ing that  relief,  nor  any  party  here  interested  in  resisting  it. 
The  order  appealed  from  is  reversed  and  the  cause  re- 
manded. 

Heversed  and  remanded. 
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Yat€s  V,  Thompson. 


Frank  G.  Yates  et  al. 

V. 

E.  F.  Thompson. 

Practice— Rule  as  to  Filing  Briefs — Chancery  Practice — Answer  of 
Defendant — Allegation  Not  Denied,  Effect  of, 

!•  In  the  case  presented,  appellant;  failed  to  file  his  brief  until  after  the 
date  required  by  the  rule,  but  upon  the  day  he  did  so,  appellee  obtained 
an  enlargement  of  the  time  in  which  to  file  hh*  own  brief;  tliis  court 
liolds  that  appellee  thereby  waived  his  right  to  claim  that  the  decree  of 
the  court  below  be  affirmed  under  the  rule. 

2.  In  chancery  practice  the  rule  is  that  every  material  allegation  of 
the  bill,  not  admitted,  is,  if  the  defendant  answer  at  all,  denied. 

3.  The  evidence  by  which  a  decree  is  supported,  or  the  facts  on  which 
it  is  founded,  must  in  some  way  be  preserved  in  the  record,  where  relief 
is  given,  or  there  is  error. 

[Opinion  filed  March  4,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
McREAY  F.  TcLEY,  Judge,  presiding. 


in  45! 

61    263! 


Mr.  E.  A.  Sherburne,  for  appellants. 

Messrs.  Keator  &  Thompson,  for  appellee. 

Gary,  J.  The  appellant  filed  his  abstract  two  days  and 
his  brief  three  days  later  than  required,  by  rule  27,  but  on 
the  day  the  brief  was  filed,  the  ap])ellee  ap])lied  for  and  ob- 
tained a  corresponding  enlargement  of  time  for  his  brief. 
He  has  filed  a  brief  on  the  merits,  insisting,  howev^er,  upon 
the  enforcement  of  that  rule  against  the  appellant.  This 
court  has  always  found  itself  unwilling  to  enforce  that  rule. 
Goudy  V.  City  of  Lake  View,  27  111.  App.  505.  That  per- 
formance may  keep  pace  with  promise,  the  rule  will  be 
changed  so  that  the  dismissal  of  the  appeal  or  writ  of  error 
will  be  the  penalty,  instead  of  an  afflrmance  of  the  judg- 
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ment  or  decree,  and  then  it  can  be  enforced  without  com- 
punction, as  such  dismissal  will  be  no  bar.  In  this  case  we 
hold,  obtaining  further  time  for  appellee's  brief  waived  his 
right  to  claim  that  the  decree  should  be  affirmed  under  the 
rule. 

On  the  merits  this  is  a  judgment  creditor's  bill  by  the 
appellee  against  the  appellant,  based  upon  a  judgment  ren- 
dered by  a  justice  of  the  peace  and  execution  thereon, 
returned  mdla  lona.  On  the  hearing,  the  whole  contest 
was  whether  the  proceeds  of  a  certain  other  judgment  in 
favor  of  the  appepant,  the  money  to  pay  which  was  ready, 
should  go  to  the  appellee,  or  to  one  to  whom  it  was  allegeil 
it  was  assigned  by  the  appellant.  The  fact  that  this  was 
the  contest,  and  the  amount  in  controversy  trifling,  prob- 
ably caused  a  principle  of  chancery  practice  to  be  over- 
looked, which  the  appellant  has  now  the  right  to,  and  does, 
insist  upon.  At  law,  every  material  allegation  in  pleadings 
not  denied,  is  admitted;  in  chancery  the  rule  as  to  the  alle- 
gations of  the  bill,  is  reversed;  what  is  not  admitted  is 
denied,  if  the  defendant  answer  at  all.  "  The  complainant 
must  establish  by  proof  whatever  is  not  admitted  by  the 
answer,  whether  it  be  denied  or  not."  Dooley  v.  Stipp,  21 
111.  86. 

While  the  judgment  was  perhaps  proved  by  parol  with- 
out objection,  which  we  pass  by  without  comment,  no  at- 
tempt was  made  to  prove  any  execution.  Heacock  v. 
Durand,  42  111.  230,  is  in  point. 

The  evidence  by  which  a  decree  is  to  be  supported,  or  the 
facts  on  which  it  is  founded,  must  in  some  way  be  preserved 
in  the  record,  where  relief  is  given,  or  there  is  error.  White 
V.  Morrison,  11  111.  361;  Hughes  v.  Washington,  65  111.  245. 

The  decree  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Heffron  v.  Gage. 


Patrick  H.  Heffron  and  Kichard  M.  Hennessy 

Lyman  J.  Gage.  lUsj?^ 

Trust  DeedS'-Fwedonuxe  of-^Prornsion  of  Deed  Tliat  Entire  Sum  May 
Become  Diie,  at  Option  of  Holder^  on  Default  as  to  Part — Sufficiency  of 
Notice  to  Trustee  to  Foreclose— -Writ  of  Assistance-^Necessary  Parties — 
Fees  of  Trustee, 

1.  Sums  decreed  to  be  paid  to  the  trustee  and  his  solicitors  by  a  decree, 
of  foreclosure  can  not  draw  interest. 

2.  In  the  absence  of  a  contract,  a  trustee  in  a  trust  deed  is  not  entitled 
to  any  compensation  in  this  State. 

3.  In  a  foreclosure  proceeding,  where  a  writ  of  assistance  is  applied 
for,  the  only  parties  who  can  be  put  out  are  parties  to  the  suit  and  tliose 
who  have  come  in,  pendente  lite,  undet  parties  to  the  suit. 

[Opinion  fQed  March  4,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Kirk  Hawes,  Judge,  presiding. 

Messrs.  Osborne  Bkos.  &  Burgett,  for  appellants. 

IMessrs.  Peckham  &  Brown,  for  appellee. 

Gart,  J.  This  bill  was  filed  by  the  appellee  to  foreclose 
the  deed  of  trust  in  the  nature  of  a  mortgage  mentioned 
in  Heflfron  v.  Gore,  40  111.  App.  257,  the  appellee  being  the 
trustee  therein.  Among  other  things  the  deed  contained 
these  provisions :  "  If  default  be  made  in  the  payment  of 
the   said    promissory  notes,  or  of  either  or   of  any  part  , 

thereof,  or  the  interest  thereon  or  any  part  thereof,  at  the 
time  and  in  the  manner  above  specified  for  the  payment 
thereof,  then,  in  such  case,  the  whole  of  said  principal 
sum  and  interest  secured  by  the  said  promissory  notes,  shall 
thereupon  (at  the  option  of  the  legal  holder  or  holders,  or 
any  or  either  thereof,)  become  immediately  due  and  pay- 
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able;  and  (on  the  application  of  the  legal  holder  of  said 
promissory  notes  or  either  of  them)  it  shall  be  lawful  for 
the  said  grantee,  in  his  own  name  or  otherwise,  to  file  a  bill 
or  bills,  in  any  court  having  jurisdiction  thereof,  against 
the  said  party  of  the  first  part,  to  obtain  a  decree  for  the  sale 
and  conveyance  of  the  whole  or  any  part  of  said  premises  for 
the  purposes  herein  specified  by  said  party  of  the  second  jmrt 
(as  such  trustee  or  as  special  commissioner,  or  otherwise, 
under  order  of  court),  and  out  of  the  proceeds  of  any  such 
sale  to  first  pay  the  costs  of  such  suit,  all  costs  of  advertising, 
sale  and  conveyance,  including  the  reasonable  fees  and  com- 
missions of  said  party  of  the  second  part  (or  person  who 
may  be  appointed  to  execute  this  trust),  and  one  thousand 
dollars  attorney's  and  solicitor's  fees,  then  to  pay  the 
principal  of  said  notes  (whether  due  and  payable  by  the 
terms  or  the  option  of  the  legal  holder  thereof)  and  interest 
due  on  said  notes  up  to  the  time  of  such  sale,  rendering 
the  overplus  unto  the  said  jxarty  of  the  first  part." 

Default  was  made  in  the  payment  of  some  of  the  notes 
due  on  the  10th  day  of  November,  1889,  and  on  the  29th 
day  of  that  month  this  bill  was  filed  to  foreclose,  and  pay 
off  all  the  notes.  One  Question  in  the  case  is,  whether  any 
holder  of  any  note  has  done  enough  to  enable  Gage  so  to 
proceed.  In  addition  to  testimony  of  requests  by  parol  to 
Gage  there  was  in  writing^  this : 

"  Chicago,  Ills.,  Nov.  15,  '89. 
To  Me.  Lyman  J.  Gage,  Trustee : 

We  for  ourselves,  and  on  behalf  of  the  creditors  interested 
in  the  trust  deed  on  the  property  known  as  Gore's  Fire 
Proof  Hotel  and  the  Open  Board  of  Trade  Building,  request 
that  (if  sufficient  default  has  l^en  made,  as  we  believe,)  the 
deed  should  be  foreclosed.  We  make  this  request  because  of 
default  in  the  payment  of  the  principal,  and  (as  we  believe) 
for  the  benefit  of  everybody  concerned  in  the  trust  deed. 

W.  Fleming. 
H.  J.  Milligan. 
James  H.  Eice." 
We  hold  that  to  be  sufficient,  but  it  will  deserve  further 
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consideration  by  the  counsel  of  the  appellee,  whether,  as 
the  whole  debt  has  now  become  due,  it  will  not  be  more 
prudent  to  begin  anew.  It  may  well  be  that  where  the 
complainant  is  the  mortgagee,  himself  entitled  to  the  money, 
proceeding  to  foreclose  sufficiently  shows  his  election  to 
consider  the  whole  due  for  a  partial  default ;  but  here  the 
election  did  not  rest  with  the  complainant,  and  there  must 
be  proof  that  those  with  whom  it  did  rest,  made  it.  It  is  in 
the  nature  of  a  forfeiture. 

As  to  a  small  portion  of  the  notes  the  appellants  allege 
payment,  but  as  we  read,  the  evidence  fails  to  prove  it.  The 
decree  directs  the  payment  to  the  appellee  of  $1,000  as  solic- 
itor's fees  and  $500  for  his  own  services,  with  interest  from 
the  date  of  the  decree.  Under  any  circumstances  those  sums 
should  not  draw  interest,  but  be  paid,  if  proper,  out  of  the 
proceeds  without  interest ;  but  clearly,  under  the  law  estab- 
lished in  this  State  the  $500  is  wrong.  The  language  of 
the  deed  does  not  give  a  title  to  fees  and  commissions,  but 
provides  a  mode  or  means  of  payment  if  there  be  any  fees 
or  commissions.  In  this  State,  in  the  absence  of  a  contract, 
a  trustee  is  not  entitled  to  pay.  Cook  v.  Gillmore,  33  111. 
App.  532. 

The  answer  sets  up,  and  it  was  proved,  that  several  persons 
not  parties  to  the  suit  were,  when  this  bill  wafe  filed,  occu- 
pying portions  of  the  premises  as  tenants  under  the  title  of 
Gore  &  Heffron  and  subordinate  to  the  trust  deed.  True, 
they  were  a  receiver  in  the  suit  of  Gore  v.  IleflFron  and  ten- 
ants under  him;  but  when  a  writ  of  assistance  is  applied  for, 
the  only  inquiry  is  whether  the  party  against  whom  it  is 
a.sked,  if  not  a  party  to  the  suit,  came  mpendenU  lite  under 
one  of  the  parties.  The  whole  practice  as  to  writs  of  assist- 
ance in  this  State  seems  to  be  guided  by  the  judgment  of 
the  father  of  American  equity  jurisprudence,  Chancellor 
Kent,  in  Kershaw  v.  Thompson,  4  John.  Chy.  609.  The 
cases  in  this  State  down  to  Oglesby  v.  Pearce,  ^%  111.  220,  are 
there  collected.  See  also  Harding  v.  Le  Moyne,  114  111.  05. 
The  receiver  and  these  tenants,  therefore,  not  coming  in 
pendente  lite^  nor  being  parties,  could  not  be  turned  out  on 
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such  writ.  Fuller  v.  Van  Geesen,  4  Hill  (N.  Y.),  171.  For 
that  reason  a  purchaser  at  a  sale  under  this  decree  could  not 
be  compelled  to  complete  hi3  purchase  (Hirsch  v.  Livingston, 
3  Hun,  9)  unless,  perhaps,  he  bid  with  notice  of  all  the  facts; 
and  in  such  case  it  is  a  reasonable,  if  not  probable,  prestimp- 
tion,  that  the  price  would  be  affected,  and  the  interests  of 
the  mortgagors  prejudiced  by  this  lack  of  parties.  The  bill 
should,  therefore,  when  the  answer  came  in,  have  been 
amended,  making  new  parties ;  and  that  not  being  done 
should,  at  the  hearing,  have  been  dismissed  with  costs,  but 
without  prejudice.  Van  Epps  v.  Van  Deusen,  4  Paige,  64; 
Lord  V.  Underdunck,  1  Sand.  Chy.  46. 

But  as  to  this  want  of  parties,  my  colleagues  do  not  agree 
with  me.  They  hold  that  while  those  omitted  might  pro}>- 
erly  have  been  made,  they  are  not  necessary  parties,  and 
therefore  their  absence  docs  not  make  the  decree  erroneous. 

The  decree  will  be  reversed  and  the  cause  remanded  with 
directions  that  the  complainant  be  at  liberty  to  take  a  new 
decree  on  the  basis  of  the  present  one,  omitting  the\  $500 
and  interest  on  the  $1,000,  or  he  may  amend  by  adding  par- 
ties and  proceed  thereafter  in  accordance  with  the  general 
practice  in  chancery,  or  dismiss  the  bill  without  prejudice 
as  he  may  elect. 

Heveraed  and  remanded  with  directions. 


The  Chicago  Fire  Proofing  Company  et  al. 

V. 

Park  National  Bank  of  Chicago. 

Judgment  by  Confession^Motion  to  Set  Aside—Affldavit  on— Con" 
struction  of— Usury — Parties — Banks. 


1.  Upon  a  motion  to  open  a  judgment  taken  by  confession,  where  the 
case  made  by  the  affidavits  is  such  as  to  leave  the  matter  in  doubt 
whether  the  amounts  claimed  against  the  judgment  ought  to  be  justly 
aUowedor  not,  the  court  will  aUow  the  defendant  to  plead  and  submit  the 
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5ssue  of  fact  to  a  jury;  but  where,  upon  the  whole  case,  it  can  not  le 
said  that  the  court  is  left  in  doubt,  there  is  no  i*eason  why  an  issue  of 
fact  should  be  thus  submitted. 

2.  Upon  the  case  at  bar  this  court  holds  that  the  affidavit  filed  by 
the  defendants  failed  to  set  up  the  alleged  defense  of  usury  with  suffi- 
cient clearness  to  bring  the  case  within  the  above  rule. 

3.  In  construing  an  affidavit  filed  to  open  a  judgment,  iis  statements 
are  to  be  construed  most  strongly  against  the  party  in  whose  interest  it 
is  filed. 

4.  Whether  the  perfection  of  an  appeal  from  a  judgment  by  confes- 
sion brings  up  for  review  the  order  denying  the  motion  to  open  the  judg- 
ment, which  alone  was  appealable,  quaere, 

5.  Whefe  a  receiver  for  a  bank  has  been  appointed,  the  legal  title  to 
notes  held  by  it  remains  in  the  bank,  and  the  receiver  may  sue  in  the 
name  of  the  bank  to  collect  the  notes. 

[Opinion  filed  March  4, 1892.] 

Appeals  from  the  Circuit  Court  of  Cook  Count}^;  the  Hon. 
Samuel  P.  McConkell,  Judge,  presiding. 

Messrs.  Hoyne,  Follansbee  &  O'Connor,  for  appellants. 

Messrs.  Aldrich,  Payne  &  Washburn,  for  appellee. 

MoRAN,  J.  A  judgment  by  confession  was  entered  in 
favor  of  appellee  against  appellants  on  the  31st  day  of  Au- 
gust, 1891,  upon  a  certain  judgment  note.  On  September 
10,  1891,  the  appellants  appeared  and  moved  to  set  aside  the 
judgment  and  for  leave  to  plead.  This  motion  was  heard  on 
affidavits  and  denied  by  the  court,  and  the  appellants  then 
prayed  an  appeal.  The  record  recites  that  the  defendants, 
having  entered  their  exceptions  herein  to  the  ruling  of  the 
court,  pray  an  appeal,  which  is  allowed  upon  the  filing  herein 
of  their  appeal  bond.  The  bond  filed  recites  the  recovery 
of  the  judgment  on  the  31st  of  August,  1891,  and  states  that 
the  appellants  have  prayed  for  and  obtained  an  appeal  from 
the  Appellate  Court  within  and  for  the  First  District,  and  if 
they,  the  said  appellants,  shall  duly  prosecute  their  appeal 
and  pay  the  amount  of  such  judgment,  etc.  Ko  appeal  lies 
from  the  judgment  entered  by  confession,  and  the  appciil 
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bond  does  not  describe  the  order  denying  the  motion  to  open 
the  judgment,  as  the  judgment  or  order  appealed  from.  It 
is  therefore  doubtful  whether  the  order  which  we  have 
the  authority  to  review  is  brought  up  for  consideration  bv 
the  appeal  as  it  has  been  perfected;  but  assuming  -  that  the 
order  is  here  for  review,  we  are  of  opinion  that  it  must  be 
affirmed.  The  ground  on  which  appellant  sought  to  have 
the  judgment  opened,  was  that  the  note  on  which  the  judg- 
ment was  entered  was  the  last  of  a  series  of  renewals  of 
former  notes,  and  that  at  the  time  of  the  original  loan  and 
on  occasions  of  renewals  thereof  usury  was  exacted  from  the 
appellants  by  the  bank.  In  the  affida%at  filed  to  support  the 
grounds  of  the  motion,  the  instances  related  in  Avhich  it  is 
claimed  that  payments  were  made  which  constitute  the 
usury  are  stated  in  an  ambiguous  and  uncertain  manner. 
The  first  instance  mentioned  is  one  in  which  it  i6  stated  that 
Packer,  who  was  president  of  the  barik,  insisted  that  Gindele, 
who  was  president  of  the  appellant  corporation,  should  buy 
from  him  stock  in  what  was  known  as  the  Ilanna  Elevated 
Street  Railway  Co.,  which  had  no  value,  whatever,  and  for 
which  he  required  said  Gindele  to  pay  him  the  sum  of  $500, 
and  that  the  consideration  for  said  $500  was  the  carrying 
bv  the  said  bank  of  said  loans  for  this  affiant.  This  state- 
ment  does  not  make  out  that  the  bank  received  the  said 
$500,  or  that  the  bank  was  any  party  to  that  transaction  of 
the  sale  of  the  stock.  It  is  alleged  that  in  the  sale  of  the 
stock  Packer  was  acting  for  the  bank,  but  the  fair  inference 
is  that  the  stock  belonged  to  Packer  individually,  and  that 
he  sold  the  same  to  Gindele  for  $500.  It  is  not  shown  that 
the  $500  in  any  way  entered  into  the  note  on  Avhich  the 
judgment  in  this  case  was  entered. 

The  next  instance  of  the  payment  of  usury  is  said  to 
have  been  in  March,  1889,  when  Gindele  and  the  appellant 
corporation  requested  Packer  as  president  of  the  bank  to 
make  an  additional  loan  of  $5,000  for  the  period  of  ninety 
days,  there  being  then  owing  to  the  bank  two  notes,  one  of 
$1,300  and  one  of  $2,000  respectively,  and  that  after  some 
negotiation  said  Packer,  as  president  of  said  bank,  agreed  to 
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let  him,  the  said  Gindele,  and  said  corporation  have  the  said 
$5,000,  if  he  or  they  would  pay  him  or  the  said  bank  the 
sum  of  $500  for  commissions  in  making  said  loan  in  addition 
to  interest  thereon  at  thp  rate  of  eight  per  cent  per  annum 
therefor;  that  the  affiant,  Gindele,  executed  the  notes  of  the 
appellant  company  and  himself  for  the  sum  of  $6,800,  for 
which  he  received  credit  on  his  bank  book,  whereupon  he 
immediately  paid  the  note  of  $1,300,  and  interest  on  the 
note  of  $6,800  and  said  commissions,  amounting  to  $500  as 
aforesaid.  Here  it  is  not  stated  nor  can  it  be  inferred  that 
the  $500  went  to  make  up  anj-  pa:rt  of  the  note  of  $6,800. 
It  is  stated  that  the  defendant  received  credit  for  the  whole 
proceeds  of  the  $6,800  note,  and  it  is  not  stated  that  he 
paid  the  $500  to  the  bank.  At  most  he  leaves  it  uncertain 
by  the  language  of  the  statement  whether  the  $500  was  paid 
to  Packer  or  the  bank,  and  under  the  well-settled  rule  that 
affidavits  which  support  a  motion  to  open  a  judgment  by 
confession  are  to  be  considered  most  strongly  against  the 
mover,  it  is  to  be  taken  that  the  payment  was  to  Packer 
and  not  to  the  bank.  The  third  instance  of  the  payment  of 
usury  was  upon  an  occasion  when  he  applied  for  the  re- 
newal of  the  indebtedness  about  Ma}*^  7,  1890,  when  the 
affidavit  states  that  Packer  informed  Gindele  that  he, 
Packer,  had  stock  in  the  appellant  company  to  the  amount 
of  $1,000,  which  he  had  obtained  as  a  commission  in 
some  transaction  between  the  stockholders  of  said  com- 
pany, but  notwithstanding  Packer  knew  that  said  stock 
had  no  actual  value  whatever,  he  then  and  there  in- 
sisted that  affiant  should  buy  the  same  from  him  and 
give  him  his  note  therefor  for  the  sum  of  8500;  that  affiant 
knew  that  in  order  to  procure  the  renewal  of  the  loan,  it 
was  absolutely  necessary  for  him  to  comply  with  the  wishes 
of  said  Packer,  and  he  then  and  there  executed  a  note  to 
Packer  for  said  sum  of  $500  due  in  ninety  days  after  date, 
with  interest  thereon  at  the  rate  of  eight  per  cent  per  annum; 
that  he  has  since  paid  said  note  to  the  receiver  of  said  bank 
as  in  the  hands  of  thfe  bank,  as  assets;  that  some  two  weeks 
after  the  sale  of  said  stock,  Packer,  as  president  of  the  bank. 
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extended  the  loan.  It  is  not  shown  that  the  bank  had  anv 
interest  in  the  stock  sold  by  Packer,  or  that  it  received  any 
])art  of  the  consideration  paid  to  Packer  for  the  stock. 
The  sum  of  $500  represented  by  the  note  was  no  part  of 
the  renewals  that  were  made.  The  stock  was  not  bought 
by  the  appellant  company  but  by  Gindele  alone,  and  was  - 
sliown  only  by  assertion,  not  by  the  statement  of  facts,  to 
have  had  any  relation  to  the  renewal  of  the  paper  to  Gin- 
dele  and  the  company. 

Fourth,  the  affiant  states  that  on  November  18,  1890,  he 
gave  to  Packer  the  sum  of  $125,  which  was  not  indorsed  by 
said  Packer  or  any  one  acting  for  the  said  bank  on  either  of 
the  notes,  and  he  has  received  no  credit  therefor. 

Applying  to  the  statements  of  this  affiant  the  rule  hereto- 
fore alluded  to,  that  such  statements  are  to  be  taken  most 
strongly  against  apj^ellant,  which  rule  has  been  repeatedly 
applied  in  this  State,  and  the  affidavit  filed  does  not  make 
out  such  a  case  as  would  require  the  court  to  set  aside  the 
judgment  or  open  it  to  let  the  defendant  in  to  make  his 
defense.     Grossman  v.  Wohlleben,  90  111.  537. 

The  affidavit  of  Packer  was  filed  and  read  on  the  hearing 
of  the  motion  and  he  gives  a  diflferent  version  of  the  pay- 
ments of  the  different  sums  of  money  and  of  the  payments  of 
tb3  two  sums  of  $500  on  the  different  occasions  to  him,  and 
states  that  the  bank  derived  no  benefit  from  the  pajonent 
of  the  same  either  directly  or  indirectly;  the  same  were  indi- 
vidual transactions  between  him  and  Gindele  and  were  upon 
wliolly  different  considerations  from  those  stated  by  Gin- 
dele. As  to  the  stock  of  the  apjiellant  company,  Packer 
says  that  it  was  his  individual  property;  that  he  made  the 
sale  thereof  to  Gindele  at  Gindele's  request,  and  that  no 
j)ai*t  of  the  proceeds  was  received  by  the  bank,  and  that  the 
payment  of  $500  for  the  stock  was  not  in  consideration  of 
the  indebtedness  to  the  bank;  that  the  note  given  for  $500 
was  discounted  by  him,  Packer,  with  the  bank,  and  that  he 
received  the  full  amount  of  the  same  less  the  regular  dis- 
count; as  to  the  $125  paid  in  November,  he  states  that  it 
was  a  transaction  between  him  and  Gindele,  having  no  rela- 
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tion  to  the  business  of  the  bank,  and  in  no  wise  for  the 
benefit  of  the  bank;  it  was  made  after  Packer  ceased  to  be 
president  of  the  bank,  and  was  in  fact  a  loan  from  Gindele 
to  him.  Packer,  for  the  said  sum. 

Wle/e  the  case  made  upon  the  affidavits  is  such  as  to 
leave  the  matter  in  doubt  whether  the  amounts  claimed 
against  the  judgment  ought  justly  to  be  allowed  or  not,  the 
court  will  allow  the  defendant  to  plead  and  submit  the 
issue  of  fact  to  trial  by  jury ;  but  where,  upon  the  whole 
case,  it  can  not  be  said  that  the  court  is  left  in  doubt,  there 
is  no  reason  why  an  issue  of  fact  should  be  thus  submitted. 
Upon  a  caireful  examination  and  consideration  of  the  facts 
stated  in  the  affidavits  in  this  case,  we  are  led  to  the  con- 
clusion that  there  is  no  such  conflict  as  to  any  material 
issue  as  makes  the  question  doubtful.  Appellant  contends 
that  the  action  on  the  note  could  not  be  maintained  in  the 
name  of  the  Park  National  Bank,  as  said  bank  was  in  the 
hands  of  a  receiver  ap])ointed  in  pursuance  of  the  United 
States  statute.  Possession  of  the  note  is  evidence  of  pro}> 
erty  in  it,  and  the  defendant  can  not  raise  the  question  of 
beneficial  ownership,  save  to  make  defenses  available  which 
would  be  good  against  such  owner.  McHenry  v.  Ridgely, 
2  Scam.  309 ;  Parks  v.  Brown,  16  111.  454.  , 

The  legal  title  to  the  note  is  in  the  bank  though  a  re- 
ceiver has  been  appointed,  and  he  has  the  right  to  sue  in 
the  name  of  the  bank  to  collect  the  note.  It  is  no  objection 
to  the  action  that  the  usee  is  not  named.  The  debtor  is 
protected  by  the  judgment  in  favor  of  the  legal  holder,  and 
the  question  of  beneficial  interest  does  not  concern  him,  but 
only  the  holder  and  beneficiary.  Burnap  v.  Cook,  32  III. 
168 ;  Bank  of  Bethal  v.  Pahquioque  Bank,  14  Wall.  382. 

There  is  no  error  and  the  judgment  must  be  affirmed. 

Judgment  ajjinned. 
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Petee  G.  Gardner 

V. 

Dwelling  House  Insurance  Company. 

Practice — Bill  for  Review^— JtUlqinent  on  Demurrer — Interlocutory 
Decree, 

A  decree  that  a  former  decree  be  reviewed  i9  but  interlocutory,  and  no 
appeal  will  lie  therefrom. 

[Opinion  filed  March  8,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Kirk  Hawes,  Judge,  presiding. 

Mr.  E.  K.  Smith,  for  appellant. 

Messrs.  Harbert  &  Daley,  for  appellee. 

Gary,  J.  The  appellee  filed  in  the  Superior  Court  a 
bill  for  an  account  against  the  appellant,  to  which  he  de- 
murred, and  his  demurrer  was  sustained  and  the  bill  dis- 
missed at  the  March  term,  1891.  To  the  May  term  follow- 
ing, the  appellee  filed  its  bill  to  review  the  decree  dismissing 
the  former  bill,  presenting  excuses  for  not  attending  upon 
the  hearing  of  the  demurrer.  To  this  bill  the  appellant 
demurred;  the  demurrer  was  OA'^erruled;  he  stood  upon  it; 
the  bill  of  review  was  taken  as  confessed;  the  former  decree 
set  aside;  tlie  first  demurrer  overruled;  and  the  appellant 
ruled  to  answer  the  original  bill.  From  that  action  of  the 
court  the  appeal  is  taken,  and  the  appellee  moves  to  dismiss 
the  appeal,  on  the  ground  that  all  that  the  court  has  done 
upon  this  bill  of  review  is  interlocutory  and  not  final,  and 
that  only  from  final  decrees  will  appeals  lie. 

The  motion  must  be  sustained.  When  the  demurrer  to 
the  bill  of  review  was  overruled,  and  the  bill  taken  as  con- 
fessed, it  followed  that  the  former  decree  must  be  reviewed, 
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for  the  judgment  of  the  court  on  the  demurrer  is  in  effect 
that  the  bill  of  review  shows  sufficient  cause  therefor.  Had 
the  appellant  desired  to  answer  the  bill  of  review  he  might, 
but  if  it  be  true  in  fact,  there  was  no  object  in  so  doing. 

But  whether  a  decree  be  entered  upon  demurrer,  or  after 
hearing  evidence,  that  the  former  decree  be  reviewed,  in 
either  case  it  is  but  interlocutor}'-.  It  has  the  same  effect, 
and  no  other,  as  granting  a  petition  for  rehearing  presented 
uithin  the  time  during  which  such  petition  is  regular. 
AVhether  a  rehearing  shall  be  obtained  by  petition,  bill  of 
review  or  bill  in  the  nature  of  a  bill  of  review  under  the 
English  practice,  dej^ends  upon  the  stage  to  w^hich  the  decree 
had  passed.  2  Dan.  Chy.  1459  to  15S4  inclusive.  Here 
where  the  adjournment  of  the  term  fixes  rights,  })erhaps  it 
is  safe  to  say  that  only  by  petition  during  the  term,  and 
bill  of  review  afterward,  can  a  rehearing  be  had. 

When  the  rehearing  is  ordered,  however  obtained,  the 
cause  must  proceed  de  novo  to  a  final  decree,  before  an  ap- 
peal will  lie  under  our  statute. 

Appeal  dmiiissed. 


Everett  M.  Warren,  Impleaded,  etc. 

V. 

Jerome  Howe  et  al. 
B.  F.  Jacobs,  Impleaded,   etc., 

V. 

Same. 
S.  A.  Kean,  Impleaded,  etc. 

V. 

Same. 

Assiffnmenta—Jiiriadiction  of  County  Court — Effect  of  Order  of  Dis- 
continuance — Remedy  of  Aggrieved  Creditors— Pleading— Allegations 
of  Fraud. 
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1.  Since  the  enactment  of  the  assignment  statute,  all  general  assign- 
ments for  the  benefit  of  creditors  are  controlled  by  its  provisions;  and  to 
the  County  Court  is  committed  an  exclusive  jurisdiction  over  the  man- 
agement and  distribution  of  the  assigned  estate. 

2.  All  volimtary  assignments  for  the  benefit  of  creditors  stand  upon 
the  same  footing,  and  the  language  used  in  a  particular  deed  of  assign- 
ment neither  adds  to,  nor  takes  from  its  effect. 

3.  Upon  an  order  of  discontinuance  entered  by  the  County  Court  in 
accordance  with  the  statute,  the  title  of  the  assignee  is  divested  and  the 
trust  created  by  the  assignment  brought  to  an  end. 

4.  The  proper  remedy  of  parties  opposed  to  an  order  of  discontinu- 
ance in  such  case,  is  to  appear  and  oppose  the  same  in  the  Comity 
Court,  and  if  aggrieved  by  the  action  of  that  court,  to  except,  and  to 
appeal. 

5.  The  allegations  of  the  bill  setting  up  a  combination  between  the 
assignor,  the  assignee  and  others,  with  intent  to  defraud  the  complain- 
ants, held,  to  be  insufficient  as  charges  of  fraud  in  the  case  presented. 

[Opinion  filed  March  19,  1892.] 

Appeals  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Henby  M.  Shepabd,  Judge,  presiding. 

These  cases  are  separate  appeals  taken  from  an  order  of 
the  Superior  Court  appointing  a  receiver  in  the  case  of 
Howe  et  al.  v.  Kean  et  al.,  in  that  court.  The  order  for  a 
receiver  was  made  upon  the  original  bill  filed  by  Howe  et 
al.,  a  bill  of  interpleader  by  John  A.  Brown,  separate  veri- 
fied answers  by  Warren  and  Jacobs,  a  demurrer  by  Kean 
and  an  affidavit  by  Jacobs. 

Briefly  stated  it  appears  from  these  documents  that  S.  A. 
Kean,  a  banker  in  Chicago,  doing  business  as  S.  A.  Kean  <fe 
Co.,  on  the  17th  day  of  December,  1890,  made  a  general  as- 
signment under  the  assignment  law  of  this  State,  to  B.  F. 
Jacobs ;  that  Jacobs  accepted  the  trust  and  entered  upon 
the  discharge  of  his  duties  under  the  direction  of  the  County 
Court;  that  with  the  consent  of  Jacobs,  said  Kean  pro- 
cured the  assent  in  writing  of  a  majority  in  number  and 
amount  of  his  creditors  to  a  discontinuance  of  the  proceed- 
ings in  the  County  Court,  and  on  the  24tb  day  of  July,  1891, 
an  order  of  discontinuance  was  entered  by  the  County  Court 
under  the  provisions  of  the  act  of  May  31, 1879,  amendatory 
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of  the  assignment  law,  which  amendment  provides  that  all 
proceedings  under  the  act  may  be  discontinued  upon  the 
assent  in  writing  of  the  debtor,  and  a  majority  of  his  cred- 
itors in  number  and  amount.  The  order  of  discontinuance, 
instead  of  merely  directing  that  the  proceedings  be  discon- 
tinued, went  much  further,  the  order  in  substance  being : 

"This  day  comes  on  to  be  heard  the  petition  of  said 
Samuel  A.  Kean,  the  petition  of  said  Benjamin  F.  Jacobs, 
the  petitions  of  the  majority  of  all  the  creditors  of  said 
Samuel  A.  Kean  both  in  number  and  amount,  all  of  said 
petitions  praying  for  an  order  of  this  court  that  the  said 
insolvency  proceedings  shall  be  discontinued,  and  that  all 
the  property  and  assets  of  said  estate  shall  be  ordered  turned 
over  to  Everett  M.  Warren;  and  all  parties  in  interest,  in- 
cluding said  Everett  M.  Warren,  being  present  in  court, 
either  in  person  or  by  counsel,  and  all  of  the  said  parties 
having  had  due  notice  of  this  proceeding,  the  court  ha\dng 
heard  the  evidence  in  open  court,  and  arguments  of  counsel, 
finds: 

"  That  the  said  Samuel  A.  Kean  assents  in  writing  to  the 
discontinuance  of  said  insolvency  proceedings,  and  that  he 
hss  heretofore  by  proper  instruments  of  transfer  and  con- 
veyance, sold  and  conveyed  to  Everett  M.  Warren  all  his, 
the  said  Kean's,  right,  title  and  interest  whatsoever  in  and 
to  all  of  the  assets  and  eflfects  of  said  insolvent  estate;  that 
the  said  Samuel  A.  Kean  in  writing  requests  this  court  to 
enter  an  order  directing  the  said  Benjamin  F.  Jacobs,  as- 
signee herein,  to  transfer  and  turn  ov(^r  to  said  Everett  M. 
Warren,  all  of  the  assets  of  said  insolvent  estate,  including 
all  of  its  books  and  documents;  that  a  majority  of  the  cred- 
itors of  said  estate  in  number  and  amount  have  assented  and 
requested  the  said  insolvency  proceedings  shall  be  discon- 
tinued, and  that  all  the  property  and  effects  of  said  estate 
shall,  by  an  order  of  this  court,  be  directed  to  be  transferred 
and  set  over  to  said  Everett  M.  Warren. 

"  And  the  court  further  finds  that  the  said  Jacobs  requests 
the  discontinuance  of  said  insolvency  proceedings,  and  that 
the  order  of  this  court  be  entered,  ordering  him  to  transfer 
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to  the  said  Everett  M.  Warren  all  of  the  assets  of  said 
X  insolvent  estate. 

'^  And  the  court  further  finds  that  the  said  Everett  M. 
Warren  is  legally  and  equitably  entitled  to  the  absolute 
ownership  and  possession  of  the  assets  and  effects  of  said 
insolvent  estate. 

"And  the  court  further  finds  that  it  is  meet,  fit  and 
proper  that  said  insolvency  proceedings  be  discontinued, 
and  that  all  the  assets  of  said  estate,  including  all  the  paj^rs 
and  documents  belonging  thereto,  shall  be  turned  over  to 
said  Warren. 

"  Wherefore  the  court  doth  hereby  order,  adjudge  and 
decree  that  the  said  Jacobs,  assignee  herein,  shall  at  once 
transfer  and  set  over  to  said  Warren  all  of  the*  assets  of  said 
insolvent  estate,  including  all  its  books,  papers  and  docu- 
ments; that  the  said  insolvency  proceedings  of  S.  A.  Kean 
&  Co.  shall  be,  and  the  same  are  herebv  forever  discon- 
tinned;  that  the  said  Jacobs,  assignee  as  aforesaid,  is  hereby 
discharged  from  all  further  duties  in  the  premises  as  such 
assignee,  and  that  the  said  Kean,  Jacobs  and  Warren,  or  any 
of  them,  shall  have  leave  to  apply  to  this  court  at  any  time 
hereafter  for  all  further  orders  which  umy  be  needful  or 
])roper  for  the  purpose  of  carrying  out  this  decree  or  any 
part  thereof."  ' 

In  pursuance  of  such  order  Jacol>s  did  turn  over  the  assets 
of  said  insolvent  estate  then  remaining  in  his  hands  to  said 
Warren.  It  may  be  said  to  fairly  appear  that  said  assets  so 
remaining  and  so  turned  over  amounted  in  value  to  several 
hundred  thousand  dollars. 

On  the  12th  of  the  succeeding  month,  Jerome  Howe  and 
Arthur  Hill  filed  in  the  Superior  Court  their  bill  setting  up 
the  aforesaid  proceedings,  and  that  at  tlie  time  of  the  mak- 
ing of  the  assignment  to  Jacobs  they  were  creditors  of  Kean 
to  the  amount  of  $4,796.51,  which  claim  was  by  them  in  said 
insolvency  proceedings  in  the  County  Court  duly  proven 
and  was  allowed;  that  thev  have  never  consented  to  the  dis- 
continuance  of  such  proceedings,  or  the  turning  over  of  the 
assets  of  said  estate  to  Warren,  or  the  discharge  of  Jacobs^ 
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and  have  never  sold,  transferred,  settled  or  compromised, 
or  been  paid  in  any  way  their  said  claim.  The  bill  charged 
that  Kean,  Warren  and  Jacobs  conspired  and  confederated 
together  to  have  said  insolvency  proceedings  discontinued 
and  the  f.S5ets  turned  over  to  Warren  for  the  purpose  of 
cheating  and  defrauding  the  creditors  of  said  Kean;  that 
Kean  is  insolvent  and  has  no  property  or  assets  save  those 
assigned  to  Jacobs  for  the  benefit  of  complainants  and  other 
creditors;  that  Warren  claims  to  own  and  ])ossess  all  of  such 
assets  as  of  his  property,  and  is  disposing  of  the  same  as  he 
sees  fit;  that  Warren,  as  comj)lainants  are  informed  and 
believe,  is  not  financially  good  and  responsible  for  the 
amount  and  value  of  said  property,  so  to  him  turned  over. 

It  was  insisted  in  said  bill  that  under  the  assignment  made 
to  Jacobs  by  Kean,  the  property  so  assigned  became  im- 
pressed with  an  irrevocable  trust  for  the  benefit  of  the  cred- 
itors of  the  said  assignor. 

On  the  22d  of  October,  1891,  John  A.  Brown  filed  an 
intervening  petition  adopting  the  allegations  and  prayer  of 
the  bill  filed  by  Howe  and  Hill,  and  further  setting  up  that 
he  was  a  creditor  of  said  Kean  who,  having  duly  proven  in 
said  County  Court  his  cl  lim  and  had  the  same  there  allowed, 
<lid  consent  to  compromise  and  settle  his  claim  for  thirty-five 
cents  on  the  dollar,  but  did  not  consent  to  a  dismissal  of  the 
'•said  case"  out  of  the  County  Court;  that  he  has  not  been 
jxiid  anything  on  or  for  his  said  claim,  although  he  has 
applied  for  payment  to  Warren  and  to  Morris  &  Ganse, 
attorneys,  who  claimed  to  be  acting  in  the  interest  of  some 
one  connected  with  said  insolvent  estate;  said  Warren  and 
said  Morris  &  Ganse  having  at  one  time  promised  to  pay 
liim  thirtv-five  cents  on  the  dollar  for  his  claim. 

The  bill  prayed  for  the  appointment  of  a  receiver  to  take 
possession  of  all  of  the  assets  so  assigned  to  Jacobs  and 
turned  over  to  Warren,  for  an  injunction  against  the 
disposal  of  such  assets  and  for  their  sale  and  a  distribution 
of  the  proceeds  among  the  creditors  of  Kean.  It  appeared 
that  in  the  insolvency  proceedings  1031  creditors  proved 
claims,  amounting  to  $524:,857.91.     Kean  demurred  to  the 
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bill  and  petition.  Warren  and  Jacobs  answered  denying 
all  charges  of  conspiracy  and  improper  conduct  and  insisting 
upon  the  entire  regularity  and  lawfulness  of  all  that  had 
been  done.  The  court  upon  motion  ai)pointe<l  a  receiver 
and  ordered  that  Jacobs,  Kean  and  Warren  at  once  turn 
over  to  the  receiver  all  of  the  estate  conveyed  by  Kean  to 
Jacobs. 


Messrs.  Kraus,  Mayer  &  Stein,  for  appellant  Everett 
M.  Warren. 

Since  the  passage  of  the  Voluntary  Assignment  Law  of 
1877,  the  County  Court  has  general,  full  and  complete  juris- 
diction in  assignment  matters,  and  its  orders  and  decrees 
therein  entered  can  not  be  collaterally  attacked.  Freyden- 
dall  V.  BaAdwin,  103  111.  329,  331;  Hanchett  v.  Waterbury, 
115  111.  220;  Field  v.  Ridgely,  116  111.  424;  Farwell  v.  Cran- 
dall,  120  111.  70;  Preston  v.  Spaulding,  120  111.  232;  Han- 
ford  Oil  Co.  V.  First  National  Bank,  126  111.  584,  689;  Wilson 
V.  Aaron,  132  111.  238,  241;  Frank  v.  Moses,  18  I^gal  News, 
313 ;  Newlin  v.  Bailey,  15  111.  App.  199,  204;  Mersinger  v. 
Yager,  16  111.  App.  260;  Field  v.  Ridgely,  18  111.  App.  56; 
Strattan  v.  Tabb,  8  111.  App.  225,  227,  228 ;  Traver  v.  Rog- 
ers, 16  111.  App.  372-4;  Myers  v.  Deering,  21  111.  App.  58; 
Colby  V.  O'Donnell,  17  111.  App.  473;  Boyden  v.  Frank,  20 
lU.  App.  169. 

An  assignment  in  this  State,  since  the  Voluntary  Assign- 
ment Law  of  1877,  can  now  only  be  made  under  that  statute 
and  is  in  all  respects  absolutely  controlled  and  regulated  by 
that  law.  It  must  be  governed  by  and  administered  under 
all  the  provisions  of  that  act,  including  Sec.  15,  which  pro- 
vides for  a  discontinuance.  All  cases  cited  anpra;  also 
Schroeder  v.  Walsh,  120  111.  403,  412 ;  Hanchett  v.  Water- 
bury,  115  111.  220;  Farwell  v.  Cohen,  28  N.  E.  Rep.  35. 

"Every  presumption  will  be  indulged  in  favor  of  the 
jurisdiction  of  a  court  of  general  jurisdiction,  and  the 
County  Courts  in  this  State  are  courts  of  general  jurisdic- 
tion with  respect  to  all  matters  coming  within  the  purview 
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of  their  jurisdiction,  as  given  by  law."  Matthews  v.  Hoff , 
113  Dl.  90,  96;  In  re  Lindauer  Prohibition  Proceedings,  21 
Legal  News,  133;  Propst  v.  Meadows,  13  111.  157;  Bostwick 
V.  Skinner,  80  111.  147,  153;  Iloush  v.  People,  66  111.  178; 
Eeynolds  v.  People,  55  111.  331;  Moffitt  v.  Moffitt,  69  111.  644; 
People  V.  Cole,  84  111.  327;  People  v.  Stacy,  11  111.  App. 
506-7;   People  v.  Lott,  36  111.  447. 

The  County  Court  has  full  equitable  as  weU  as  common 
law  powers  upon  the  subject-matters  intrusted  to  it  by  the 
constitution  or  the  legislature.  Union  Trust  Co.  v.  Trum- 
bell,  27  N.  E.  Kep.  27;  In  re  Corrington,  124  lU.  363,-366; 
Field  V.  Kidgely,  116  111.  424;  Hanchett  v.  Waterbury,  115 
111.  220;  Farwell  v.  Crandall,  120  111.  70;  Preston  v.  Spauld- 
ing,  120  111.  208;  Brandon  v.  Brown,  106  111.  519,  524;  Dixon 
V.  BueU,  21  111.  203;  In  re  William  Steele,  65  111.  322,  324; 
Bond  V.  Lockwood,  33  111.  212,  218;  Freydendall.v.  Baldwin, 
103  111.  325, 329;  Newlin  v.  Bailey,  15 111."^ App.  199-204;  Mer- 
smger  v.  Yager,  16  lU.  App.  260;  Field  v.  Ridgley,  18  111. 
App.  56;  Stratton  v.  Tabb,  8  111.  App.  225,  227-8;  Traver 
V.  Rogers,  16  111.  App.  372, 374;  Myers  v.  Deering,  21  lU.  App. 
58;  Colby  v.  O'DonneU,  17  111.  App.  473;  Milligan  v. 
O'Conor,  19  111.  App.  487,  491;  Boy  den  v.  Frank,  20  111. 
App.  169;  Frank  v.  Moses,  18  Legal  News,  313,  where  the 
court  styles  the  insolvency  proceedings  as  being  "  of  an 
equitable  character." 

It  being  established  that  the  County  Court  is  not  an 
inferior  court,  it  follows  that  nothing  shall  be  intended  to 
be  out  of  its  jurisdiction  as  a  superior  court,  but  that  which 
specially  appears  to  be  so.  On  the  contrary,  nothing  shall 
be  intended  to  be  within  the  jurisdiction  of  an  inferior 
court,  but  that  which  is  expressly  alleged.  Beaubien  v. 
BrinkerhoflF,  2  Scam.  273;  Lacroix  v.  County  Com'rs,  50 
Conn.  321,  324;  Abbott's  Law  Die.  (Title  "  Courts " );  2 
Bacon's  Abr.,  624,  625;  McCdrmick  v.  Sullivan,  10  Wlieat. 
star  page  193;  Cooper  v.  Reynolds,  10  Wall.  308,  316; 
Kemp's  Lessee  v.  Kennedy,  5  Cranch,  173,  and  cases  cited 

If  the  court  has  jurisdiction  of  the  subject-matter  in  any 
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case  it  must  determine  for  itself  whether  it  has  jurisdiction 
in  a  particular  case,  and  if  it  determine  erroneously  as  to  a 
l)articular  case,  the  relief  is  by  appeal  or  writ  of  error  and 
not  in  a  collateral  proceeding.  Certainly  the  County  Court 
has  jurisdiction  in  assignment  proceedings.  Black  on  Judg- 
ments, Sees.  245,  24G,  248;  Brown  on  Jur.,  Sec.  20,  note  2; 
Elliott  V.  Piersol,  1  Pet.  32S;  Pursley  v.  Hayes,  22  la.  33; 
Grignon's  Lessee  v.  Astor,  2  Howard,  319;  Thompson  v. 
Tolmie,  2  Pet.  157;  Brown  v.  Wood,  17  Mass.  68;  Ackerly 
v.,  Parkinson,  3  Maule  &  Selw.  411;  Smith  v.  Mayor  of  Lon- 
don, 6  Mod.  Rep.,  star  page  78;  Heldenen  v.  Davis,  28  W. 
Va.  324,  327;  Brussels  v.  Jacoway,  33  Ark.  191;  State  v. 
Col.  &  Ang.  R.  R.  Co.,  1  Rich.  (S.  C.  Law)  46,  52. 

The  jurisdiction  of  a  cause  is  the  power  over  the  subject- 
matter  given  by  the  laws  of  the  sovereignty  in  which  the 
tribunal  exists.  The  County  Court  had  jurisdiction  over 
the  subject-matter  of  this  cause.  Bouvier's  Law  Die,  Vol. 
2,  Title,  "  Jurisdiction;"  AVright  v.  Wallbaum,"  39  111.  554, 
563;  Young  v.  Lorain,  11  111.  624,  633,  637;  Fitzgibbon  v. 
Lake,  29  111.  165,  166;  Hobson  v.  Ewan,  62  111.  146;  Stowe  v. 
Kimball,  28  111.  93,  107;  Mulford  v.  Salzenbach,  46  111.  303, 
308;  Grignon's  Lessee  v.  Astor,  2  Howard,  319, 338,  340,  341, 
343. 

The  decree  of  the  County  Court  discontinuing  the  insolv- 
ency proceedings  and  awarding  other  relief,  can  not  be 
attacked  collaterally  for  alleged  fraud  or  irregularity  j^rac- 
ticed  in  the  proceedings  in  which  it  Avas  obtained. 

The  precise  question  has  been  settled  not  only  in  the  cases, 
svpra^  but  in  points  V-VII.  Black  on  Judgments,  Sec.  248; 
Commonwealth  v.  Stacey,  100  Pa.  St.  613;  Wiley  v.  Pavey, 
61  Ind.  457;  Brown  v.  Life  Ins.  Co.,  86  Mo.  51;  Thornton 
V.  Hogan,  63  Mo.  143;  Chapman  v.  Brewer,  114  U.  S.  158, 
169;  Cobbossee  Nat.  Bank  v.  Rich,  16  Atl.  R.  (Sup.  Ct. 
Me.,  Jan.  1,  1889),  506,  510;  Same  case,  81  Maine,  164, 174; 
Humphreys  v.  Swett,  31  Me.  192. 

In  the  latter  case  the  court  says  : 

"To  permit  creditors  who  had  an  allowance  of  their 
claims  against  a  bankrupt  *  *  *  to  impeacli  the  dis- 
charge and  certificate  would,  in  effect,  secure  to  them  an 
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appeal  from  the  decrees  of  the  bankrupt  court  to  any  court 
of  a  State  having  jurisdiction  of  the  parties.  *  *  * 
The  plaintiff  in  this  case  having  proved  his  claim  in  bank- 
ruptcy, had  the  opportunity  of  objecting  to  the  discharge 
of  the  bankrupt  for  the  causes  on  which  he  now  relies  for 
the  iurpeachment  of  the  discharge.  If  he  did  not  avail 
himself  of  his  rights  *  *  *  he  is  not  entitled,  in  conse- 
quence, to  a  privilege  which  the  law  does  not  afford  him. 
If  he  did  object  to  the  discharge,  he  had  a  hearing  before  a 
court  of  competent  jurisdiction,  and  the  decree  of  discharge 
is,  as  to  him,  in  the  nature  of  a  judgment,  and  he  is  con- 
cluded by  that  decree." 

To  the  same  effect— Field  v,  Ridgely,  116  111.  432;  Lyon 
v.  Marshall,  11  Barb.  241;  Downer  v.  Row^ell,  25  Vt.  336^ 

Findings  of  the  court  rendering  a  judgment  or  decree  are 
conclusive,  and  where  such  findings  appear  in  the  judgment 
or  decree  it  can  not  be  collaterally  attacked  on  the  ground 
that  the  findings  are  untrue.  Andrews  v.  Bernhardt,  87  111. 
365;  Harris  v.  Lester,  80  111.  307;  Fitzgibbon  v.  Lake,  29 
lU.  165, 177;  Searle  v.  Galbraith,  73  111.  269;  Wimberly  v. 
Hurst,  33  111.  166;  Bostwick  v.  Skinner,  80  lU.  147;  Her- 
nandez V.  Drake,  81  111.  34;  Sloan  v.  Graham,  85  111.  26; 
Reddick  v.  State  Bank,  27  111.  145-147;  Mason  v.  Patterson, 
74  lU.  191,  195;  Osgood  v.  Blackmore,  J59  111.  261,  265, 
where  the  court  says : 

"  The  court,  to  acquire  jurisdiction  of  the  parties,  has  only 
to  have  them  before  it,  and  whether  by  legal  notice,  by 
service  or  voluntary  appearance,  does  not  matter;  and  where 
the  record  shows  or  the  court  finds  this  jurisdictional  fact,  the 
record  can  not  be  contradicted  or  questioned  in  a  collateral 
proceeding.  *  *  *  Where  the  court  has  adjudged  that 
there  was  jurisdiction  of  the  person,  we  can  not  look  beyond 
the  record,  or  receive  evidence  outside  of  it  to  disprove  the 
finding.  In  this  respect  the  question  can  alone  be  tried  by 
the  record."  Precisely  to  the  same  effect  is  Andrews  v. 
Bernhardt,  87  DL  365. 

Having  jurisdiction  of  the  person  and  the  subject-matter, 
it  makes  no  difference  whether  the  decision  of  the  County 
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Court  was  correct  or  not.  The  judgment,  until  reversed,  is 
binding  in  every  court.  Having  the  right  to  decide  every 
question  that  occurred  in  the  case,  the  errors  and  irregu- 
larities, if  any  exist  in  the  judgment,  should  have  been  cor- 
rected by  appeal  or  Avrit  of  error.  Swiggart  v.  Huber,  4 
Scam.  364,  371;  Kockwell  v.  Jones,  21  111,  279,  285;  Mul- 
ford  V.  Stalzenback,  46  111.  303,  307;  Young  v.  Lorain,  11 
111.  624,  637;  Hobson  v.  Ewan,  62  111.  146,  154;  Gardner  v. 
Maroney,  95  111.  552,  559;  Hernandez  v.  Drake,  81  111.  34, 
38;  Kichards  v.  The  People,  81  111.  551,  554;  C,  B.  &  Q. 
K.  K.  Co.  V.  Chamberhiin,  84  111.  331,  343;  Bockmaster  v. 
Carlin,  3  Scam.  104,  107;  Goudy  v.  Hall,  36  lU.  313,  320; 
Wright  V.  Wallbaum,  39  111.  554,  564. 

When  the  validity  of  acts  done  under  a  judicial  proceed- 
ing is  collaterally  called  in  question,  Ave  have  to  look  only 
to  the  jurisdiction,  and  if  that  existed,  it  matters  not  how 
erroneous  the  proceedings  of  the  court  may  have  been.  The 
rights  of  other  persons  (like  Warren),  acquired  while  such 
proceedings  were  unreversed,  and  by  virtue  of  them,  must 
be  protected.  Young  v.  Hall,  36  IlL  313,  319,  320;  Feaster 
V.  Fleming,  56  111.  457,  459;  Young  v.  Lorain,  11  111.  637; 
Mulford  V.  Salzenback,  46  111.  306;  Mcelilton  v.  Love,  13  111. 
495;  Goodwin  v.  Mix,  38  111.  115. 

A  court  will  refuse  to  appoint  a  receiver  where  the  exer- 
cise of  such  power  is  one  of  doubt,  or  where  its  exercise 
will  cause  confusion  or  difficulty,  or  if  there  be  doubt  as 
to  the  party  making  the  application  for  a  receiver  being  in 
the  end  entitled  to  a  judgment  in  his  favor  upon  the  merits. 
High  on  Keceivers,  Sec.  8;  Beach  on  Receivers,  Sec.  5; 
Wilkinson  v.  Dobbie,  12  Blatchf.  170,  173;  Mays  v.  Rose, 
Freeman,  (Miss.)  703;  Owen  v.  Homan,  3  Mac.  &  Gord. 
(Eng.  Chy.)  378,  411;  Orphan  Asylum  v.  McCartee,  Hop- 
kins' Chy.,  star  pages  430,  435. 

In  the  First  Natl.  Bank  v.  Gage,  79  111.  207,  209,  it  is 
siiid :  "  A  receiver  should  be  appointed  in  no  case  unless  it 
is  made  to  appear  there  is  an  imperative  necessity  for  the 
step,  to  preserve  some  particular  property  for  such  parties 
as  shall  bo  entitled  to  the  benefit." 

In  Pomeroy's  Equity  Jurisprudence,  Vol.  3,  Sec.  1331,  it 
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is  said  that  *'  one  of  the  most  material  circumstances,  with- 
out which  the  court  would  hardly  make  the  appointment,  is 
the  most  reasonable  probability  that  the  plaintiff  asking  for 
a  receiver  will  ultimately  succeed  in  obtaining  the  general 
relief  sought  for  bv  his  suit."  And  in  the  note  the  author 
briefly  quotes  from  Blondheim  v.  Moore,  11  Md.  365,  that 
"  there  is  no  case  in  which  the  court  appoints  a  receiver 
merely  because  the  measure  can  do  no  harm,"  which  is  snb- 
stantially  the  same  language  as  that  used  by  the  chancellor 
in  Orphan  Asylum  v.  McCartee,  Hopkins'  Chy.  (N.  Y.)  429, 
and  also  in  Corey  v.  Long,  43  IIow.  Prac.  498. 

A  receiver  will  not  be  appointed  where  those  seeking  the 
relief  have  ample  redress  by  the  usual  course  of  proceedings 
at  law.  High  on  Keceivers,  Sec.  10;  Beach  on  Eeceivers, 
Sec  5;  Parmly  v.  Tenth  Ward  Bank,  3  Edw.  Chy.  395; 
Corey  v.  Long,  43  How.  Prac.  497. 

We  have  already  shown  that  complainants  had  an  ample 
remedy  at  law,  by  coming  into  the  County  Court  at  the 
pro|>er  time  and  moving  to  vacate  the  decree  complained  of, 
or  by  way  of  appeal  or  writ  of  error. 

And  the  same  principle  applies  where  a  person  having  a 
remedy  at  law  loses  that  remedy  by  his  own  laches;  he  can 
not  come  into  equity  and  have  a  receiver.  High  on  Receiv- 
ers, Sec.  10;  Drewery  v.  Barnes,  3  Russ.  94. 

To  warrant  the  appointment  of  a  receiver,  it  must  clearly 
appear  that  there  is  actual  property  in  existence  which 
rmght  to  be  protected.  High  on  Receivers,  Sec.  9 ;  Whit- 
worth  V.  Whvddon,  2  Mac.  &  G.  62. 

In  the  present  case  there  is  an  absolute  and  unequivocal 
denial  on  the  part  of  the  defendants  that  they  have  any  of 
the  property  over  which  it  is  sought  to  appoint  a  receiver, 
and  there  is  a  further  positive  and  specific  averment  under 
oath  that  said  property  and  its  proceeds,  weeks  before  the 
filing  of  the  bill,  were  entirely  transferred  and  disposed  of, 
and  beyond  the  control,  custody  and  possession  of  Warren 
as  well  as  Jacobs. 

Messrs.  Jesse  A.  Baldwin  and  Kelson  Moneoe,  for  appel- 
lant B.  F.  Jacobs. 
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Messrs.  P.  S.  Gkosscuf  and  F.  L.  Wean,  for  appellant  S. 
A.  Kean. 

Messrs.  John  M.  Hamilton  and  A.  J.  Hirschl,  for  appel- 
lees. 

A  court  of  equity  has  full  power  and  jurisdiction  to  take 
up  a  trust  estate  and  enforce  a  trust,  when  another  court  is 
not  claiming  jurisdiction  over  it,  or  when  another  court  has 
had  jurisdiction  which  it  has  voluntarily  terminated,  and  it 
is  proper  for  a  court  of  equity  in  assuming  such  jurisdiction, 
to  appoint  a  receiver  to  take  charge  of  the  property,  as  the 
officer  of  the  court. 

A  court  of  equity  has  jurisdiction  to  enforce  the  trust  and 
preserve  rights  of  beneficiaries  where  a  deed  of  assignment 
has  been  made  creating  the  trust  for  the  benefit  of  credit- 
ors.    Farwell  v.  Nilsson,  133  111.  53. 

The  remedy  is  in  equity  and  not  at  law.  Hcxter  v.  Lough- 
rey,  6  Glut.  3G2;  9  N.  E.  Eep.  655. 

Before  the  statute  was  enacted,  the  jurisdiction  in  equity 
Avas  recognized.  Gibson  v.  Rees,  50  III.  397;  Finley  v.  Mc- 
Connell,  60  111.  262;  Asay  v.  Allen,  124  111.  391. 

And  since  the  enactment  of  the  statute,  it  is  said  equity 
will  not  interfere,  but  in  all  the  cases  this  is  said  while 
the  County  Court  is  still  exercising  jurisdiction,  and  even 
then  it  is  said  that  equity  will  not  interfere,  except  perhaps 
under  extraordinary  circumstances  and  to  prevent  a  failure 
of  justice.  Field  v.  Ridgley,  116  111.  432;  also  see  115  111. 
229. 

There  may  be  special  circumstances  under  which  equity 
will  intervene.  Paddock  v.  Stout,  121  111.  582;  Wilson  v. 
Aaron,  36  App.  Court,  582;  Freydendall  v.  Baldwin,  130 
lU.  330. 

Equity  will  assume  jurisdiction  Avhere  its  intervention  is 
indispensable  to  preserve  rights  and  property.  Lindauer  v. 
Lang,  29  App.  Court,  190. 

The  County  Court  has  no  jurisdiction  to  enforce  a  trust, 
but  simply  to  administer  and  distribute  the  estate  under  the 
Voluntary  Assignment  Act.    Lill  v.  Brant,  1  111.  App.  271. 
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The  court  of  equity  obtains  jurisdiction  by  sworn  petition, 
and  it  is  its  duty  to  inquire  into  the  grievance  and  afford 
protection  if  it  seems  needed,  although  the  entire  petition  is 
denied  by  affidavnts.     In  re  Farnam,  75  N.  Y.  187. 

Injunction  and  receiver  are  the  usual  and  appropriate 
remedies.     Cohen  v.  Maurice,  70  6a.  313. 

And  in  general  it  may  be  taken  as  a  rule  that  where  the 
legal  estate  is  vested  in  a  jierson  claiming  an  interest  para- 
mount to  that  of  the  litigant  paHies,  so  that  the  litigant 
parties  can  only  have  equitable  interests,  the  court  will 
grant  a  receiver.    DanielFs  Chan,  Practice,  1716. 

The  court  will  appoint  a  receiver  at  the  instance  of  par- 
ties beneficially  interested  even  where  there  is  no  fraud  or 
spoliation,  provided  itx^an  be  satisfactorily  established  that 
there  is  danger  to  the  estate  or  fund  unless  such  step  is 
taken.     Daniell's  Chan.  Practice,  1722. 

When  a  man  takes  a  conveyance  of  a  legal  estate  subject 
to  equitable  interests,  he  must  satisfy  those  interests  or  sub- 
mit to  a  receiver.     DanielPs  Chan.  Practice,  1724. 

Where  the  relief  to  be  obtained  by  a  cestui  que  trust  con- 
sists only  in  the  recovery  of  money,  this  relief  the  courts 
of  equity  will  decree  when  necessary,  whether  it  involves 
the  payment  of  a  single  sum  or  an  accounting  by  a  trustee. 
Pomeroy's  Eq.  Jur.,  Sec.  158. 

Jurisdiction  of  courts  of  equity  over  property  impressed 
with  a  trust,  remains,  although  there  may  be  a  remedy  at 
law.     Pomeroy's  Eq.  Jur.,  Sees.  276,  277  and  278. 

Courts  of  equity  wiU  always  appoint  ncAv  receivers  to 
take  charge  of  trust  property,  w^here  the  old  trustee  denies 
his  trust.     Pomeroy's  Equity  Jur.,  Sec.  1087. 

The  intent  of  the  whole  law  is  to  protect  the  creditors 
equally  (Farwell  v.  Cohen),  and  also  to  provide  a  speedy 
and  economical  distribution  of  the  estate.  Preston  v. 
Spaulding,  120  111.  219.. 

No  shift  or  artifice  giving  advantjige  to  any  creditor  or 
creditors  is  to  be  tolerated.  Heuer  v.  Schaffner,  30  111.  App. 
339. 

A  creditor  is  not  to  be  deprived  of  his  vested  right,  unless 
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the  court  is  compelled  so  to  do  by  the  plain  and  imperative 
mandate  of  a  power  which  can  not  be  resisted.  Worman  v. 
Wolfsberger,  19  Pa.  State,  63. 

The  County  Court  had  no  power  or  authority  to  order 
the  trustee,  Jacobs,  to  give  this  estate  away,  and  so  far  as 
that  part  of  the  order  is  concerned,  it  is  utterly  void  and 
can  not  be  claimed  as  res  oaI judicata,. 

A  strange  claim  is  set  up  in  this  case,  especially  by  coun- 
sel for  Warren,  that  the  order  of  the  CountA^  Court  direct- 
ing  Jacobs  to  turn  this  estate  over  to  Warren  is  so  far  final 
as  that  it  must  be  considered  as  res  a^judicata.  We  have 
always  heretofore  learned  that  there  could  he  no  such  thintr 
as  7*e8  ad  judicata  unless  there  was  first  a  res  or  thing  to  be 
acted  upon. 

Second.  There  must  be  parties  to  the  question  or  prop- 
osition before  the  court. 

Third.  There  must  be  a  question  which  the  court  has 
authority  and  jurisdiction  to  decide. 

Fourth.  The  court  must  have  jurisdiction  of  the  parties 
to  the  question,  and  must  have  jurisdiction  not  only  of 
the  parties  and  subject-matter,  but  must  have  the  power 
and  authority  to  decide  it.  All  of  these  elements  are 
wanting  as  to  that  part  of  the  order  directing  Jacobs  to  give 
this  pro])erty  away  to  Warren.  Warren  was  not  a  party 
to  the  proceeding  in  the  County  Court  at  all.  Ko  question 
had  been  properly  submitted  to  the  court  for  its  decision 
regarding  the  ownership  of  the  property  by  Warren.  He 
(lid  not  claim  it  as  a  purchaser  nor  as  a  prior  owner,  there- 
fore there  was  neither  jurisdiction  of  the  person,  nor  was 
there  a  question  before  the  County  Court  for  its  decision  as 
to  whether  Warren  Avas  the  owner  of  this  property  or  not. 

While  it  is  true  that  the  County  Court  has  some  chancery 
powers,  which  may  be  exercised  in  the  proper  administration 
of  estates  under  its  jurisdiction  by  virtue  of  the  statute,  yet 
it  is  further  true  that  it  has  no  general  chancery  powers 
and  hence  can  not  entertain  a  general  chancery  action,  nor 
can  it  make  a  decree  in  the  nature  of  quieting  title,  nor  do 
anything  in  the  way  of  general  chancery  jurisdiction  except 
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such  necessary  chancery  J)owers  as  pertain  to  the  proper 
administration  of  estates  which  are  placed  in  that  court  by 
virtue  of  the  provisions  of  the  statute.    Hanford  v.  F.  N. 
Bank,  126  111.  589. 

Orders  made  bv  it  beyond  authority  conferred  on  it  by 
the  statute  are  ja  nullity.  Union  National  Bank  v.  Doane 
(111.),  29  N.  E.  Rep.  908. 

When  the  County  Court  administered  the  estate,  it  was  a 
statutory  proceeding,  and  all  steps  required  by  the  statute 
must  be  strictly  pursued.  C.  &  N.  W.  R.  R.  v.  Gault  (Ill.)j 
23  N.  E.  Rep.  25. 

Waterman,  P.  J.  It  is  not  contended  that  the  County 
Court  had  not  authority  to  make  an  order  discontinuing 
the  insolvency  proceedings.  What  is  insisted  by  counsel 
for  appellees  is,  that  the  County  Court  had  no  warrant  for 
that  portion  of  its  order  which  directed  that  the  assets  of 
the  insolvent  estate  be  turned  over  to  Warren  and  found 
Warren  to  be  the  owner  thereof;  that  by  the  terms  of  the 
deed  of  assignment  to  Jacobs  there  was  created  an  irrevo- 
cable trust  for  the  use  of  the  creditors  for  whose  benefit  the 
assignment  was  made,  and  that  so  soon  as  the  insolvency 
proceedings  were  discontinued,  a  common  law  assignment 
may  be  said  to  have  come  into  existence,  it  being  then  the 
duty  of  Jacobs  to  have  gone  on  and  administered  the  trust 
as  though  no  assignment  statute  existed;  and  that  he  hav- 
ing refused  so  to  do,  a  court  of  equity  will  appoint  a  trustee 
to  carrv  out  the  trust.  In  other  words,  it  is  contended  that 
the  only  effect  of  the  order  of  discontinuance  entered  by 
the  County  Court  was  to  deprive  that  court  of  jurisdiction 
over  the  assignee  and  the  estate.  It  is  also  urged  that  it 
was  grossly  improper  for  the  assignee  to  have  united  in  a 
petition  for  a  discontinuance  of  the  insolvency  proceedings, 
or  to  have  consented  thereto.  The  first  duty  of  the 
assignee  is  to  the  creditors;  to  them  he  owes  the  utmost 
fidelity.  The  County  Court  is  vested  with  a  discretion  as 
to  whether  it  will,  upon  the  petition  of  a  majority  in  num- 
ber and  amount  of  the  creditors,  order  a  discontinuance. 
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The  court  manifestly  will  do  what,  all  things  considered,  it 
deems  judicious  and  best.  It  would  certainly  be  the  duty 
of  the  assignee,  if  asked  by  the  court  to  express  to  it  his 
opinion  as  to  what  the  interests  of  the  creditors  required, 
as  to  a  proposed  discontinuance  of  the  proceedings,  to  do  so; 
and  we  see  no  reason  why,  acting  in  good  faitH,  with  an  eye 
single  to  the  interests  committed  to  his  charge,  he  may  not 
voluntarily  advise  the  court  upon  this  matter.  Clearly, 
Avhether  the  assignee  advised  or  op])osed  the  granting  of 
the  petition  can  not  affect  the  validity  of  the  order.  Nor  is 
the  order  of  discontinuance  rendered  invalid  if  it  be  the 
case  that  there  was  added  thereto  an  order  which  the  court 
had  no  power  to  make.  We  are  therefore  called  upon  to 
consider  what  the  effect  of  a  valid  order  of  the  Countv 
Court,  discontinuing  insolvency  proceedings,  is  upon  the 
estate  and  the  parties  interested.  The  statute  seems  to 
declare  with  clearness  the  effect  of  such  an  order;  it  pro- 
vides that  in  such  case  all  parties  shall  be  remitted  to  the 
same  rights  and  duties  existing  at  the  date  of  the  assign- 
ment except  so  far  as  such  estate  shall  have  already  been 
administered  and  disposed  of. 

Appellees'  contention  as  to  the  meaning  of  this  seemingly 
plain  provision,  is  one  that  completely  nullifies  the  statute. 
It  is  inconceivable  that  such  language  should  have  been 
used  if  the  legislature  had  intended  that  the  only  change 
wrought  by  the  order  of  discontinuance  should  be  to  divest 
the  County  Court  of  its  jurisdiction  over  the  administration 
of  the  estate.  We  have  been  referred  to  no  case  and  we  are 
not  aware  of  any  in  which  the  construction  assumed  by 
appellees  has  been  placed  upon  any  similar  provision  of  an 
insolvency  statute.  The  Supreme  Court  of  this  State  in 
Hanchett  v.  Waterbury,  115  111.  220,  in  substance  say  that 
a  valid  general  assignment  for  the  benefit  of  creditors  can 
now  be  made  only  under  the  statute,  and  that  to  the  County 
Court  is  committed  the  jurisdiction  of  administering  the  in- 
solvent estate.  Appellees  in  effect  contend  that  under  the 
statute  there  may  be  two  kinds  of  insolvency  proceedings; 
first,  that  over  which  the  County  Court  exercises  jurisdiction; 
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second,  that  brought  into  existence  by  the  discontinuance 
of  the  proceedings  there  had,  over  which  secondary  pro- 
ceeding any  court  of  chancery  may  exercise  control.  Slich 
construction  of  the  statute  is  in  opposition  to  the  uniform 
interpretation  that  has  been  placed  upon  it.  From  its  enact- 
ment, it  has,  without  exception,  been  held  that  all  general 
assignments  for  the  benefit  of  creditors  are  controlled  by  its 
j)rovisions,  and  that  to  the  County  Court  is  committed  an 
exclusive  jurisdiction  over  the  management  and  distribution 
of  the  assigned  estate.  Hanchett  v.  Waterbury,  supra; 
Freydendall  v.  Baldwin,  105  111.  325-330;  Farwell  v.  Cohen, 
2S  N.  E.  35;  Farwell  v.  Crandall,  120  111.  70;  Boyden  v. 
Frank,  20  111.  App.  169;  Wilson  v.  Aaron,  132  111.  238.  It 
is  urged  that  the  deed  of  assignment  executed  by  Kean  to 
Jacobs,  in  terms  conveys  the  assets  irrevocably  to  the  assignee. 
The  language  used  in  making  the  assignment  can  neither  add 
to  or  take  from  its  effect.  All  voluntary  assignments  for  the 
!>enefit  of  creditors  now  stand  upon  the  same  footing. 
Farwell  v.  Cohen,  Bupra;  Hanchett  v.  Waterbury,  supra; 
Farwell  v.  Crandall,  supra;  Hanford  Oil  Co.  v.  First  Na- 
tional Bank,  120  111.  58:1:.  In  the  case  of  Frank  v.  Moses,  18 
Legal  News,  313,  the  Supreme  Court  had  under  consider- 
ation an  order  of  the  County  Court  discontinuing  insolvency 
proceedings  and  turning  over  the  assets  to  a  third  party. 
Such  order  was  there  approved;  while  the  position  of  an 
irrevocable  trust  was  not  there  assumed,  yet  it  is  impossible 
that  the  court  would,  as  it  did  in  that  case,  have  affirmed  an 
order  directing  the  imprisonment  of  the  assignee  for  failing 
to  turn  over  the  assets  as  ordered,  except  upon  the  under- 
standing and  interpretation  of  the  statute,  that  by  the  order 
of  discontinuance  the  title  of  the  assignee  Avas  divested  and 
the  trust  created  by  the  assignment  brought  to  an  end. 

With  great  earnestness  it  is  contended  that  the  complain- 
ants in  this  cause  have  been  shamefully  defrauded  by  the 
action  of  the  County  Court;  that  a  vile  conspiracy  was 
entered  into  and  carried  on  by  Jacobs,  Kean  and  Warren, 
and  that  to  deny  to  the  complainants  the  relief  they  seek  in 
this  cause,  which  can  only  be  had  through  the  instrumental- 
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ity  of  a  receiver,  will  not  only  be  a  denial  of  justice,  but 
make  of  the  assignment  law  a  potent  instrument  for  the 
perpetration  of  fraud  and  injustice;  and  it  is  confidently 
asked  how  the  County  Court  could  confer  title  to  these 
assets  upon  Warren  when  the  conferring  of  such  title  was 
in  no  way  necessarily  incidental  to  the  discontinuance  gf 
the  insolvency  proceedings.  In  the  view  we  take  of  this 
matter  it  is  of  no  consequence,  so  far  as  the  judgment  of  this 
court  upon  these  appeals  is  concerned,  whether  the  County 
Court  could  or  did  by  its  order  as  against  the  complainants 
or  other  creditors  of  Kean,  establish  title  in  Warren  to  the 
assets  of  this  estate.  The  County  Court  could  and  did  dis- 
continue the  proceedings ;  that  order  left  all  parties  where 
they  stood  at  the  date  of  the  assignment ;  that  is,  left  Keau 
the  owner  of  these  assets,  subject  to  whatever  liens,  by  way 
of  judgment  or  otherwise,  existed  thereon.  Subject  to  such 
liens,  if  any,  Kean  was  at  liberty  to  make  such  transfer  of 
his  assets  to  Warren  or  anybo<ly  else  as  he  saw  fit.  Such 
transfer  would,  like  any  other  transfer  by  a  debtor  of  all  or 
a  portion  of  his  pro})erty,  be  subject  to  investigation,  and 
might  be  held  fraudulent  as  to  creditors.  If  no  order  of 
transfer  to  Warren  had  been  made,  but  Kean,  by  dee,ds  by 
him  executed,  had  made  conveyance  to  Warren,  any  judg- 
ment creditor  of  Kean,  execution  ha\ing  been  returned 
rnflla  bona,  might  have  filed  a  bill  making  Warren  a  party 
defendant  thereto  and  had  the  transfer  set  aside  if  found  to 
be  fraudulent  as  regards  creditors ;  but  without  having 
obtained  judgment,  a  creditor  could  not  have  proceeded. 
The  position  of  appellees  is  that  while  the  order  of  the 
(>ounty  Court  transferring  the  assets  to  Warren  is  void,  yet 
it  does  away  with  the  necessity  that  they  should  exhaust 
their  remedy  at  law  ere  they  ap}:)eal  to  a  court  of  equity. 
In  considering  Avhat  is  said  by  appellees  as  to  the  great 
value  of  the  estate  transferred  to  Warren,  and  the  fact  that 
they  have  notr  been  paid  anything  upon  their  claim,  it  must 
be  borne  in  mind  that  ap]:)ellees  were  parties  to  the  procee<l- 
ing  and  order  under  which  the  transfer  was  made;  that  they 
had  due  notice  thereof  (Field  v.  liidgley,  116  111.  424-432; 


First  District — October  Term,  1891.        175 

Warren  v.  Howe. 

Andrews  v.  Bernhardt,  87  111.  367);  that  they  were  at  lib- 
erty by  evidence  or  argument  to  show  to  the  County  Court 
that  such  order  ought  not  to  be  made,  and  when  made  that 
they  might  have  excepted  thereto,  sued  out  a  writ  of  error? 
or  ap|)ealed  therefrom;  but  they  neither  objected  to  its 
entry,  nor  have  they  taken  any  appeal  from  the  action  of 
that  court.  In  the  bills  filed  in  this  cause  appellees  have 
failed  to  adduce  any  reason  for  their  manifest  neglect  to 
insist  upon  their  right  in  the  County  Court  to  object  and  to 
appeal.  What  would  have  been  said  of  appellant  Warren, 
if  instead  of  answering  the  bills  filed  in  this  cause,  he  had 
suffered  them  to  be  taken  as  confessed,  and  had  failed  to 
object  or  except  to  a  decree  taking  these  assets  from  liis 
hands  and  distributing  them  among  the  creditors  of  Kean  i 
Would  he  have  been  heard  if  he  had  then  gone  into  the  Cir- 
cuit Court  alleging  that  he  gave  full  value  for  the  property 
and  that  his  purchase  was  hmafide?  We  do  not  mean  to  be 
understood  as  now  passing  upon  the  question  of  Avhether 
complainants  are,  as  to  the  title  of  Warren,  concluded  by 
the  order  of  the  Circuit  Court ;  when  complainants  shall,  as 
attaching  or  judgment  creditors,  have  in  a  proper  proceed- 
ing necessarily  presented  such  question,  it  will  then  be  con- 
sidered. 

Appellees  charge  that  Kean,  Jacobs  and  Warren  wrong- 
fully combined  and  confederated  to  procure  the  tmnsfer  of 
the  assets  to  Warren,  but  what  the  wrongful  acts  were,  is 
not  shown.  It  is  not  wrongful  to  combine  to  bring  about  a 
discontinuance  of  insolvency  proceedings;  the  statute  con- 
templates such  combination;  they  are  necessarily  the  result 
of  combination.  Nor  can  it  be  siiid  to  be  wrongful  to  com- 
bine to  have  such  an  order  of  transfer  entered  as  was  made 
in  this  case.  The  Supreme  Court  in  the  case  of  Frank  v. 
Moses,  18  Legal  News  313,  says  that  the  true  constiniction  is 
not  that  the  Countv  Court  has  authoritv  only  to  dismiss  the 
proceedings  and  to  order  the  unadministered  assets  to  be 
returned  to  the  debtor;  and  further  that  to  turn  the  goods, 
at  the  request  of  the  assignor,  over  to  a  third  party,  is  the 
same  practically  as  turning  them  over  to  tlie  debtor.    It  is 
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wrongful  to  combine  to  cheat  or  defraud  any  one,  but  it  does 
not  therefore  follow  that  any  kind  of  suit  can  be  maintained 
by  any  one  cheated  or  defrauded ;  nor  is  a  simple  charge  of 
combination  to  cheat  and  defraud  a  sufficient  charge  of  fraud. 
The  particular  acts  constituting  the  f rau<d  must  be  set  forth. 
Story,  Eq.  Pleadings,  Sec.  251-252;  Hovey  v.  Ilolcomb,  11 
111.  660.  jSTo  excuse  or  reason  is  given  by  appellees  for  not 
having  availed  themselves  of  their  right  to  object  to  or  ap- 
peal from  the  order  of  the  County  Court,  nor  does  it  appear 
that  any  of  the  wrongful  combination  of  which  they  now 
complain  was  then  unknown  to  them.  True  it  is,  that  a 
decree  may  be  attacked  and  set  aside  as  having  been  ob- 
tained' by  fraud ;  but  in  such  case  the  fraudulent  acts  must 
be  set  forth  and  the  bill  must  have  for  its  object  the  setting 
aside  of  the  decree  because  thereof.  In  the  present  case,  the 
bills  are  not  to  set  aside  the  order  of  the  County  Court  but 
to  disregard  it;  to  obtain  the  assets  of  the  estate  in  spite 
of  it. 

We  do  not  understand,  as  is  insisted  by  counsel,  that  it  is 
gravely  or  otherwise  urged  that  under  the  amendment  of 
1870,  the  assignment  law  has  put  it  in  the  poAver  of  the  as- 
signor and  a  majority  of  the  creditors  to  rob  the  remain- 
der ;  Ave  do  understand  that  unjust  orders,  decrees  and 
judgments  may  be  rendered  in  any  proceeding  if  the  parties 
thereto  do  not  object;  and  we  further  understand  that  as  to 
all  injustice  the  methods  of  attack  pointed  out  by  the  law 
must  be  followed.  It  is  quite  true  that  equity  never  allows 
a  trust  to  fail  for  the  Avant  of  a  trustee,  and  that  it  is  one  of 
the  provinces  of  a  court  of  equity  to  provide  for  and  to  en- 
force the  execution  of  trusts.  There  is  in  the  present  case 
no  more  of  a  trust  than  there  is  in  the  instance  of  any  debtor 
who  is  alleged  to  have  conveyed  his  assets  in  fraud  of  his 
creditors.  In  such  case  the  circumstances  mav  be  such  as 
to  justify  the  taking  out  of  an,  attachment,  or  it  may  be 
necessary  to  first  obtain  judgment,  issue  execution  and  pro- 
ceed under  it,  or  if  it  be  returned  nulla  hona,hy  creditors' 
bill. 

A  Inere  contract  creditor  is  not  entitled  upon  the  bare 
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showing  of  a  fraudulent  transfer  to  maintain  a  suit  in  equity 
and  to  have  a  receiver  appointed.  Appellees  are  sunply  con- 
tract creditors  making  a  collateral  attack  upon  an  order  of 
court  rendered  in  a  proceeding  to  which  they  were  parties, 
and  of  which  they  had  notice.  They  have  not  exhausted 
their  remedy  at  law  nor  have'they  endeavored  by  appeal  or 
writ  of  error  to  set  aside  the  order  of  which  they  complain. 
In  this  proceeding  they  have  shown  no  more  cause  for  the 
appointment  of  a  receiver  than  has  every  creditor  Avhose 
debtor,  it  is  alleged,  has  made  a  transfer  of  his  property 
fraudulent  as  to  creditors. 

The  order  appointing  a  receiver  will  be  reversed  and  the 
cause  remanded  with  directions  to  revoke  the  whole  order 
appointing  the  receiver,  and  discharge  him. 

Reversed  and  remanded. 


Joseph  Jordan  et  al. 

V. 

Henry  Vehon. 


BUI  of  Exceptions — Presumptions — Whether  ^'  Testimony^  Includes 
Documentary  Evidence. 

1.  As  to  bills  of  exceptions  this  court  can  not  indulge  in  presump- 
tions in  favor  of  the  party  at  whose  instance  they  are  made. 

2.  Whether  the  statement  at  the  conclusion  of  a  bill  of  exceptions, 
"which  was  all  the  testimony  offered  or  received,"  is  equivalent  to  the 
statement  that  it  is  all  the  evidetice  that  was  offered  or  received,  when  it 
appears  that  documentary  evidence  was  received,  quaere, 

[Opinion  filed  March  19,  1892.] 

Appeal  from  the  Circuit  Court  of  C(»ok  County ;  the  lion. 
Elliott  Anthony,  Judge,  presiding. 

Messrs.  George  Sparling,  C.  A.  Suetne  and  John  C.  Pat- 
TERSoisr,  for  appellants, 
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Messrs.  Byam,  Weinschenk  &  Hirsciil,  for  appellee. 

« 

Waterman,  P.  J.  In  this  case  it  is  insisted  that  the  evi- 
dence is  such  that  the  verdict  can  not  be  sustained. 

Upon  looking  at  the  bill  of  exceptions,  we  find  that  it 
does  not  contain  all  the  evidence.  Appellant  bases  his 
argument  largely  upon  a  certain  contract.  The  bill  of  ex- 
ceptions shows  that  a  written  contract  was  made  between 
the  parties.  A  written  contract  was  introduced  in  evi- 
dence, the  bill  of  exceptions  so  states,  and  says  that  it  is 
attached  thereto.  We  find  no  contract  attached,  indicated 
as  the  one  introduced.  A  contract  is  set  forth  in  the  bill  of 
exceptions,  but  there  is  no  designation  of  it  as  the  one  put 
in  evidence.  We  might  presume  that  it  is,  but  we  are  not 
permitted  to  indulge,  as  to  bills  of  exception,  in  presump- 
tions favorable  to  the  parties  at  whose  instance  they  are 
made.  A  bill  of  exceptions  is  regarded  as  a  pleading  and  is 
construed  most  strongly  against  the  party  presenting  it. 
McClaughlin  v.  Walsh,  3  Scam.  185 ;  Rogers  v.  Hall,  3 
Scam.  5 ;  Rogers  v.  Hall,  3  Scam.  5 ;  Chicago  City  Uy.  Co. 
V.  Duffln,  24  111.  App.  28 ;  Alley  v.  Limbert,  35  111.  App. 
592;  McKee  v.  Ingalls,  4  Scam.  30;  O'Berne  v.  Robins, 
Oct.  Terra  111./  App.  The  conclusion  of  the  bill  of  excep- 
tions is,  "  which  was  all  the  testim<mv  offered  or  received." 
Where  it  appears  that  all  the  evidence  consisted  of  testi- 
mony given  by  witnesses,  such  statement  may  be  equivalent 
to  a  statement  that  it  is  all  of  the  evidence.  Whether, 
where  it  appears  that  documentary  evidence  was  intro- 
duced, the  statement,  "  all  the  testimony,"  will  be  held  to 
be  the  equivalent  of  ''  all  the  evidence  "  has,  so  far  as  we  are 
aware,  never  been  passed  upon  in  this  State.  The  subject 
of  the  omission  of  the  statement  from  the  bill  of  excep- 
tions that  it  contains  all  the  evidence,  where  it  is  api>arent 
that  it  does,  is  considered  in  Marine  Bank  v.  Ruslimore,  28 
III.  463. 

The  use  of  the  words  "  all  the  testimony  "  instead  of  the 
words  "  all  the  evidence,"  has  been  a  subject  of  frequent 
consideration  in  Indiana.    Rader  v.  Barr,  7  Ind.  194 ;  Gal- 


r^ 


First  Distkict — March  Term,  1892.  179 

C.  &  E.  I,  R.  R.  Co.  V.  Roberts. 

vin  V.  State,  56  Ind.  51-56 ;  Lowery  v.  Carver,  104  Indiana, 
447 ;  Woolen  v.  Wishmier,  70  Ind,  108-114 ;  Hull  v.  Louth, 
109  Ind.  315 ;  Marshall  v.  State,  107  Ind.  173 ;  Weir  Plow 
Co.  V.  Walmsley,  110  Ind.  243. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judijm^nt  affirmed. 
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V. 

David  Roberts,  Administrator,  etc. 

Railroad9 — Personal  Injuries — Negligence — Degree  of  Care  Required 
of  Person  in  Dangerous  Situation — Instructions — Filing  Bill  of  Ejccep- 
tio  ns — Practice, 

Where  a  person  voluntarily  places  himself  in  a  position  of  great  peril, 
he  is  bound  to  exercise,  not  merely  ordinary  care,  but  care  in  accordance 
with  the  conditions  surrounding  him. 

[Opinion  filed  March  19,  1892.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Theodore  Brentano,  Judge,  presiding. 

Mr.  W.  H.  Lyford,  for  plaintiff  in  error. 

Messrs.  Nelson  Monroe  and  Charles  T.  Strattan,  for  de- 
fendant in  error. 

Waterman,  P.  J.  Appellee  brought  suit  to  recover  the  pe- 
cuniary injuries  sustained  by  the  death  of  Jane  Koberts, 
alleged  to  have  been  killed  by  the  negligent  conduct  of  ap- 
pellant in  running  one  of  its  trains  over  a  street  crossing  in 
the  city  of  Chicago  at  a  rate  of  speed  prohibited  by  the 
city  ordinances.  There  was  evidence  tending  to  show  that 
the  deceased  was  not  before  and  at  the  time  of  the  injury 
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exercising  ordinary  care  for  her  own  safety;  that  she  vol- 
imtarily  placed  herself  in  a  dangerous  place,  into  which  a 
person  of  ordinary  prudence  would  not,  under  the  circum- 
stances, have  gone. 

The  jury  were  instructed  that  if  the  deceased  at  the  time 
of  the  accident  was  exercising  ordinary  care  for  her  safety, 
and  if  the  defendant  was  guilty  of  negligence  as  alleged 
in  the  declaration,  "  and  this  negligence  of  the  defendant 
caused  the  accident,"  then  they  would  find  the  defendant 
guilty. 

Under  the  evidence  tending  to  show  that  the  deceased 
voluntarily  placed  herself  in  a  place  of  peril,  this  instruction, 
limiting  the  period  at  which  she  was  bound  to  exercise 
ordinary  care  to  the  time  of  the  accident,  should  not  have 
been  given.  The  giving  of  such  an  instruction  under  similar 
conditions  was  held  to  be  error  in  C,  M.  &  St.  P.  Ry.  Co.  v. 
Ilalsey,  133  111.  248-254. 

The  principle  upon  which  such  instruction  is  held  vicious 
is  discussed  in  C,  B.  &  Q.  Ry.  Co.  v.  Ciildwell,  3  111.  App. 
545;  C.  &  K  W.  Ry.  Co.  v.  Clark,  2  III.  App.  116;  I.  C. 
Ry.  Co.  v.  Welden,  52  111.  290. 

If  the  deceased  voluntarily  placed  herself  in  a  position  of 
great  peril,  then  she  was  bound  to  exercise  care  in  accord- 
ance with  the  conditions  by  which  she  had  voluntarily  sur- 
rounded herself.  Chicago  &  A.  Ry.  Co.  v.  Gretzner,  40  111. 
74.  The  phraseology  of  the  third  instruction  is  such  that 
the  jury  might  have  understood  from  it  that  the  deceased, 
approaching  a  place  well  known  to  her  to  be  dangerous,  was 
bound  to  exercise  only  such  care  as  prudent  persons  ordina- 
rily exercise  in  ordinary  affairs  and  places. 

Some  of  the  instructions  given  at  the  instance  of  the 
plaintiff  are  objectionable  in  that  they  were  liable  to  be 
understood  by  the  jury  as  an  assumption  by  the  court  of 
certain  facts  that  were  in  dispute. 

A  motion  has  been  made  by  appellee  to  strike  the  bill  of 
exceptions  from  the  record.  This  motion  is  denied.  Within 
the  time  limited  for  the  filing  of  the  bill  of  exceptions,  the 
bill  now  in  this  record  was  presented  to  and  left  with  coun- 
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sel  for  appellee  for  their  inspection;  by  order  of  court  the 
time  for  filing  such  bill  was  extended  to  one  of  the  days  of 
the  December  term  of  the  court.  At  that  term  the  bill  now 
before  us  was  filed,  and  counsel  for  appellee  stipulated  "  that 
the  original  bill  of  exceptions,  instead  of  a  copy,"  might  be 
inserted  in  the  transcript  of  record  to  be  filed  in  this  court. 
AVe  think  that  appellee  by  this  and  other  conduct  is  es- 
topped from  now  moving  to  strike  this  bill  from  the  record. 

For  the  error  in  giving  the  third  instruction,  the  judg- 
ment of  the  court  below  will  be  reversed  and  the  cause 
remanded. 

The  writer  of  this  opinion  desires  to  say  that  he  regrets 
that  the  court  is  compelled  to  reverse  the  judgment  in  this 
case.  It  is  conceded  that  appellant's  train  was  running  at 
a  rate  of  speed  prohibited  by  the  ordinances.  However  it 
may  now  be  looked  upon,  the  time  will  come  when  to  kill  a 
human  being  by  running  a  railroad  train  through  the  streets 
of  a  city  having  over  a  million  of  people,  at  a  rate  of  speed 
forbidden  by  law,  will  be  regarded  and  treated  as  man- 
slaughter. 

Motion  to  strike  bill  of  exceptions  from  record  denied. 

Reversed  aiid  remanded. 


Charles  Kern%  Treasurer, 


The  People  of  the  State  of  Illinois,  ex  rel. 


statutes — Construction  of— Repeal  by  Implication — Payment  of 
Coroners^  Jurors. 

1 .  Repeals  of  statutes  by  implication  are  not  favored,  and  the  repug- 
nance between  statutes  must  be  clear,  or  such  repeal  will  not  take  place. 

2.  The  so-called  "Budget  law"  of  1887  was  not  repealed,  as  to  its 
application  to  the  payments  of  coroners'  jurors,  by  the  act  of  1891 
amending  Sec.  45  of  the  act  entitled  "  An  Act  to  Provide  for  and  Regu- 
late Fees  and  Salaries,"  approved  March  28,  1874. 
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[Opinion  filed  March  19,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
George  Deiggs,  Judge,  presiding. 

Mr.  Francis  W.  Walker,  for  appellant. 
Messrs.  Knight  &  Brown,  for  appellees. 

Waterman,  P.  J.  The  question  presented  by  the  record 
in  this  case  is  whether,  under  the  provisions  of  the  follow- 
ing statute,  enacted  in  1891 — 

"  Section  1.  Be*  it  enacted  by  the  people  of  the  State  of 
Illinois,  represented  in  the  General  Assembly,  that  section 
forty-five  (45)  of  an  act  entitled,  '  An  Act  to  Provide  for  and 
llegulat^  Fees  and  Salaries,'  approved  March  28,  1874,  in 
force  July  1,  1874,  bo  amended  so  as  to  read  as  follows : 

Sec.  45.  The  fee  of  each  juror  attending  an  inquest  held 
over  a  dead  body  shall  be  one  dollar  per  day,  payable  out  of 
the  county  treasury,  u])on  the  certificate  of  the  coroner  or  act- 
ing coroner  of  the  county  wherein  the  inquest  was  held  " — 
it  is  the  duty  of  the  county  treasurer  to  pay  jurors  sitting 
on  inquests  upon  the  certificate  of  the  coroner,  or  whether 
he  may  refuse  to  pay  such  jurors  until  they  ])resent  a  warrant 
signed  by  the  president  of  the  county  board. 

The  statute  of  1874— Sec.  44  of  Chapter  53,  "Fees  of 
Jurors" — provided  that  the  clerk  of  the  court  should  furnish 
to  each  juror,  w^hen  discharged  from  service,  a  certificate  of 
the  number  of  days  attendance  at  the  term,  etc.,  and  that 
uix)n  presentation  of  such  certificate  to  the  county  treasurer 
"  he  shall  pay  to  such  juror  the  sum  as  above  provided,  for 
his  service." 

Sec.  45  was :  "  The  fee  of  each  juror  attending  an  inquest 
held  over  a  dead  body  shall  be  one  dollar  per  day,  payable 
out  of  the  county  treasury." 

In  1887  the  legislature  enacted  what  is  known  as  the 
"  budget  law,"  for  the  administration  of  the  finances  of  Cook 
county;  that  law,  after  making  the  county  clerk  of  Cook 
county    ex  officio    comptroller    of    the  "county  financial 


FrosT  District— March  Teum,  1S92.        183 

Kem  V.  The  People. 

affairs,"  continuing  declares  "he  shall  sign  all  Avarrants 
drawn  upon  the  treasurer,  >vhich  shall  be  countersigned  by 
the  president  of  the  board,  and  the  same  shall  state  therein 
the  particular  fund  or  appropriation  to  which  the  same  is 
chargeable. 

"No  money  shaH  be  paid  out  of  the  county  treasury 
except  upon  such  warrants  so  drawn ;  nor  shall  any  warrant 
be  issued  except  against  an  appropriation  theretofore  made 
by  the  county  board  in  accordance  with  section  61  of  this 
act."      • 

We  do  not  think  that  it  was  the  intention  of  the  legis- 
lature by  the  act  of  1891,  amendatory  of  Sec.  45  of  the 
Fees  and  Salaries  Act,  to  repeal  any  portion  of  the  "  budget 
act,"  or  to  make  the  fees  of  jurors  serving  on  coroners'  in- 
quests, an  exception  to  all  the  other  expenses  and  disburse- 
ments of  the  county.  The  statute  of  1874:  failed  to  declare 
how  jurors  serWng  upon  inquests  should  obtain  their  cer- 
tificates showing  the  amount  to  which  they  are  entitled ; 
the  act  of  1891  has  supplied  this  omission,  in  perfect  con- 
sistence with  the  act  of  1891.  The  juror  may  now  apply 
to  the  county  comptroller,  and  is  upon  presentation  of  the 
certificate  given  him  by  the  coroner,  entitled  to  a  warrant 
upon  the  treasurer,  provided  an  appropriation  for  such  pur- 
pose has  theretofore  been  made  by  the  county  board.  Re- 
peals by  implication  are  not  favored;  and  the  repugnance 
between  statutes  must  be  clear  and  ])lain  or  such  repeal  will 
not  take  place.  City  of  East  St.  Louis  v.  Maxwell,  99  111. 
439-443;  Bruce  v.  Schuyler,  4  Gil.  221;  Board  of  Super- 
visors v.  Campbell,  42  111.  490;  Hume  v.  Garnett,  43  111. 
297;  City  of  Chicago  v.  Quinby,  38  111.  274;  People  v.  Barr, 
44  111.  198;  Britz  v.  Kerr,  123  111.  656-662;  Gilbert  v.  The 
County  of  Cook,  Oct.  term  1891,  111.  App. 

There  is  no  such  necessary  inconsistency  between  the 
"  budget  law  "  of  1887  and  the  act  of  1891,  as  that  the 
latter  must  be  held  to  have  repealed  any  portion  of  the  for- 
mer. They  can  be  reconciled  upon  a  reasonable  hypothesis 
and  must  therefore  each  stand  as  enacted. 

The  order  of  the  Circuit  Court  awarding  a  peremptory 
writ  of  mandamus  is  reversed.  Order  reversed. 
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Henry  Sawyer  and  Eoswell  S.  Douglass 

V. 

Knute  Nelson. 

s 

Capias  ad  Satisfaciendum — Character  of  Suit — IIow  Determined, 

Upon  a  writ  of  capias  ad  sati/tfaciendumy  in  order  to  determine  the 
character  of  the  suit,  the  allegations  of  the  declaration  will  be  examined 
and  are  to  be  regarded  ratlier  than  Uie  name  given  to  the  suit. 

[Opinion  filed  March  19,  1802.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  ELUorr  Anthony,  Judge,  presiding. 

Messrs.  Cratty  Bros.,  for  appellants. 

Mr.  H.  II.  Anderson,  for  appellee. 

Waterman,  P.  J.  Appellants  having  brought  an  action 
of  case  against  appellee,  tiled  a  declaration,  two  counts  of 
Avhich  charged  in  substance  that  he,  for  the  purpose  of 
deceiving  and  defrauding  them,  made  to  them  certain  false 
and  fraudulent  statements  concerning  his  assets  and  liabili- 
ties, which  statements  are  set  forth;  that  thereby  appellants 
were  deceived  and  defrauded  in  that  relying  upon  such 
statements,  they  sold  and  delivered  to  appellee  goods  to  a 
large  amount,  Avhich  goods  lie  received  and  appropriated  to 
his  own  use  and  has  paid  nothing  whatever  on  account 
thereof.  The  third  count  chained  that  the  plaintiffs  being 
possessed  as  of  their  ow^n  property  of  certain  goods  of  the 
value  of  $2,000,  lost  the  same;  that  the  defendant  found 
them,  and  although  he  knew  them  to  be  the  proi)erty  of 
the  plaintiffs,  yet  he  converted  them  to  his  own  use,  and 
although  requested  to  deliver  the  same  to  the  plaintiffs, 
refused  to  do  so. 

Upon  this  declaration,  judgment  was  obtained  by  appel- 
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lants  for  $1,361.05.  Thereafter  a  writ  of  caj)uis  ad  sat- 
i-sfaciemlum  was  issued,  and  appellee  being  taken  into 
custody  upon  his  motion,  the  writ  was  quashed  and  he 
dfscharged.  From  the  order  quashing  the  writ,  appel- 
lants prosecute  this  appeal. 

In  proceedings  of  this  kind  in  order  to  determine  the 
character  of  the  suit  in  which  the  judgment  was  rendered, 
the  allegations  of  the  declaration  must  be  looked  at  and  are 
to  be  regarded  rather  than  the  name  given  to  the  action, 
llilliard  on  Torts,  35;  McDuffy  v.  Beddoe,  7  Hill,  578;  Weal 
V.  King,  12  Earl,  452;  The  People  ex  rel.  Healey,  128  111.  9. 

Tested  by  this  rule,  it  is  manifest  that  the  action  of  appel- 
lants against  appellee  was  not  only  one  of,  but  was  founded 
upon  a  tort.  Such  being  the  case,  it  was  proper  to  issue  a 
writ  of  capias'ad  satirfaei&tiduni^  and  if  such  writ  was  prop- 
erly issued  it  ought  not  to  have  been  quashed  upon  the 
motion  of  the  defendant.  Where,  however,  an  arrest  is 
made  upon  a  ca.  sa.  the  person  in  custody  may  apply  under 
the  Insolvent  Debtors'  Act  for  leave  to  schedule  and  be  dis- 
charged. When  such  application  is  made,  the  question  may 
arise  as  to  whether  malice  was  the  gist  of  the  action.  li. 
S.,  Chap.  72,  Sec.  2.  This  question,  if  raised,  is  to  be  deter- 
mined by  the  County  Court,  which  is  vested  with  exclusive 
original  jurisdiction  of  applications  for  discharge  from 
imprisonment  under  the  Insolvent  Debtors'  Act.  Properly 
speaking,  there  is  not  and  for  more  than  forty  years  there 
has  not  been  in  this  State  such  a  thing  as  law^ful  imprison- 
ment for  debt.  Persons  may  be  imprisoned  for  a  wrong  by 
them  maliciously  done,  a  tort  wilfully  and  with  malice  com- 
mitted, where  on  account  of  such  tort,  damages  have  been 
recovered  by  the  party  injured.  The  limited  imprisonment 
permitted  in  actions  ex  contractu  where  a  tort  is  not  the 
basis  of  the  action,  is  not  for  or  on  account  of  the  debt,  but 
because  of  the  fraud  committed  in  fraudulently  Avithholding 
and  concealing  property  so  that  the  same  can  not  be 
applied  to  the  discharge  of  the  indebtedness.  Consequently, 
in  all  cases  where  malice  is  not  the  gist  of  the  action  a 
debtor  may  obtain  his  release  by  surrendering  such  proi> 
erty  as  is  by  law  not  exempt  from  execution. 
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In  the  present  case,  apj^ellee,  while  not  entitled  to  have 
the  eaj}{a,H  under  which  he  was  arrested,  quashed,  was  enti- 
tled to  apply  to  the  County  Court  for  his  discharge.  It  is 
said  in  Kitson  v.  Farw'ell,  132  111.  327,  that  upon  such  appli- 
cation the  judgment  under  ^vhich  the  party  is  arrested  is 
conclusive  only  as  to  wdiat  is  necessarily  and  directly  decided 
therein.     See  also  Kitson  v.  Ellenger,  35  111.  App.  55. 

The  order  of  the  Superior  Court  quashing  the  writ  of 
capias  ad  sattsfaciendiim^  is  reversed,  but  as  the  writ  has  by 
lapse  of  time  expired,  no  remanding  order  is  made.  If 
appellants  desire  another  writ  they  can  api)ly  in  the  court 
in  which  their  judgment  was  issued  for  it. 

Order  quashwg  lority  reversed. 


S.  Warren  Lamson.et  al, 

V. 

George  Fowler  et  al. 

Kansas  Corporations — Liability  of  Owners  of  Paid-up  Stock — Not 
Enforceable  Outside  of  Kansas, 

1.  The  provision  of  the  constitution  of  Kansas  that  "  dues  from  corpo- 
rations shall  be  secured  by  individual  liability  of  stockholders  to  an 
additional  amount  equal  to  the  stock  owned  by  each  stockholder,"  etc., 
is  not  self -executing,  but  is  a  mandate  to  the  legislature. 

2.  Under  this  constitutional  provision  and  the  laws  of  the  State  of 
Kansas,  it  is  held:  That  creditors  of  a  Kansas  coqwration  had  no  remedy 
against  holders  of  paid-up  stock  in  such  corporation  which  could  be 
enforced  outside  of  that  State. 

[Opinion  filed  March  19,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Henry  M.  Shepard,  Judge,  presiding. 

Mr.  D.  M.  KiRTON,  for  appellants. 

Mr.  E.  F.  Thompson,  for  appellees. 
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Gaby,  J.  For  the  consideration  of  the  law  of  this  case 
only  a  very  brief  statement  of  facts  is  necessary.  The 
appellants  are  holders  of  full  paid  stock  in  a  corporation  of 
the  State  of  Kansas — The  Cherokee  Brilliant  Coal  and 
Mining  Company.  The  appellees  are  judgment  creditors, 
by  Illinois  judgments,  of  the  company,  with  executions 
returned  nulla  hona^  before  this  suit  was  begun.  As  to  cor- 
porations of  the  class  of  this  coal  company,  the  constitution 
of  the  State  of  Kansas  provides : 

"  Dues  from  corporations  shall  be  secured  by  individual 
liability  of  stockholders  to  an  additional  amount  equal  to 
the  stock  owned  by  each  stockholder,  and  such  other  means 
as  shall  be  provided  by  law." 

This  provision  is  not  self -executing ;  it  is  a  direction  to 
the  Legislature  to  secure  such  dues.  Morley  v.  Thayer,  3 
Fed.  K.  737;  more  valuable  for  cases  cited  in  it  than  for 
itself. 

Without  copying  statutes  of  Kansas  it  suifices  to  saj^ 
that  they  provide  the  means  by  which  are  to  be  collected 
from  stockholders,  debts  owing  by  the  corporation,  but  no 
stockholder  to  pay  more  than  for  his  stock  and  an  equal 
additional  amount.  These  means,  however,  are  adapted 
only  to  the  State  of  Kansas ;  the  course  of  proceedings  in 
another  State  can  not  be  regulated  by  statutes  of  that 
State,  There  is  no  statute  of  that  State  shown  by  this 
record,  which  in  terms  or  substance  re-enacts  the  constitu- 
tional provision,  though  the  individual  liability  of  stock- 
holders is  at  the  foundation  of  all  the  legislation  and  seems 
to  be  constantlv  assumed.  There  is  then  this  difficult v :  The 
constitution  is  not  self-executing,  and  there  is  no  statute 
imposing  the  individual  liability ;  it  is  only  assumed  so  far 
as  it  is  necessary  to  operate  in  Kansas  legal  machinery 
which  can  not  be  operated  here.  How  then  can  it  be  said 
that  there  is  any  individual  liability  of  stockholders  in  this 
corporation,  owing  nothing  for  their  stock,  which  can  be 
enforced  by  creditors  of  the  corporation  outside  of  Kansas  ? 
But  if  the  individual  liability  exist,  it  is  not  (except  so  far 
as  the  remedy  is  governed  by  Kansas  law)  a  liability  of  the 
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stockholders  severally  to  the  creditors  severally,  but  a  bur- 
den- upon  all  stockholders,  for  the  benefit  of  all  creditors, 
prorating  both  burden  and  benefit.  See  cases  collected  in 
Gurran  v.  Bradner,  27  111.  App.  582.  Bagley  v.  Tyler,  43 
Mo.  App.  195,  is  contra  as  to  this  very  corporation. 

This  being  the  character  of  the  liability  and  of  the  bene- 
fit of  it,  proceedings  must  be  first  had  in  Kansas ;  so  held 
in  Young  v.  Farwell,  28  K.  E.  R.  845,  citing  many  cases,  to 
which  should  be  added,  because  of  the  fullness  of  its  rea- 
sons, Bank  of  X.  A.  v.  Rindge,  27  N.  E.  R.  1015  (Mass.),  a 
case  of  another  Kansas  cor|)oration.  We  do  not  understand 
that  the  appellees  claim  anything  in  this  proceeding  under 
Sec.  49  of  the  Chancery  Act  relating  to  judgment  creditor 
bills,  or  under  the  previous  practice  in  equity  which  that 
section  is  based  upon.  The  liability  "of  the  appellants, 
whatever  may  be  its  character  and  the  means  of  enforcing 
it,  was  never  any  asset  of  the  corporation.  Wolverton  v. 
Taylor,  37  111.  App.  358. 

The  appellees  are  not  entitled  to  the  decree  they  obtained, 
and  it  is  reversed  and  the  cause  remanded  with  directions 
that  the  bill  be  dismissed  at  the  cost  of  the  api)ellees. 

He  versed  and  remanded. 


44 

188 

69 

77 

44 

188 

102 

»  57 

102 

s 

58 

Elizabeth  Bachmann 
Supreme    Lodge  Knights    and   Ladies  of  Honor 

ET  AL. 


Insurance — Mutual  Benefit  Association — Holding  Charters  Granted 
by  Different  States — Acts  of,  Authorized  by  One  Charter,  Valid, 


1,  Where  a  lodge,  having  a  charter  from  the  State  of  Kentucky,  after- 
ward received  a  charter  from  the  State  of  Missouri,  dififering  in  some 
particulars,  the  effect  of  the  Missouri  charter  was  not  to  amend  the 
former  charter  but  to  create  a  distinct  corporation. 

2.  Such  corporation  acting, in  Illinois,  may,  so  far  as  is  consistent- 
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with  the  laws  of  Illinois,  act  under  either  charter,  and  as  to  third  parties 
its  acts  will  be  valid.  Two  States  can  not,  by  legislative  action,  unite  t© 
create  but  one  corporation. 

3.  Where  appellant's  father  took  out  a  benefit  certificate  in  appellee 
lodge,  payable  **  to  his  wife,  Cecilia  Bachmann,"  and  at  the  time  of  his 
death  the  said  Cecilia  was  only  his  affianced  wife,  held^  that  as  such 
certificate  was  authorized  by  the  charter  which  appellee  had  received 
from  the  State  of  Kentucky,  it  was  within  the  powers  of  the  lodge  to 
issue.     /  ' 

4.  The  material  allegations  of  a  bill  not  admitted  by  the  answer  must 
be  proved. 

[Opinion  filed  March  19,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  KiEK  Hawes,  Judge,  presiding. 

Mr.  William  Vocke  and  John  J.  Healy,  for  appellant. 
Messrs.  Jones  &  LrsK,  for  Cecilia  Bachmann,  appellee. 

Waterman,  P.  J.  It  appears  in  this  case  that  one 
George  Bachmann,  a  member  of  the  appellee  lodge,  took  a 
benefit  certificate  therefrom  payable  to  appellant,  his 
daughter;  afterward  he  surrendered  the  certificate  and 
had  another  issued,  payable  to  "  his  wife,  Cecilia  Bachmann." 
C^ecilia  Welisek  was  then,  and  up  to  Bachmann's  death  con- 
tinued to  be,  o^ly  his  affianced  wife,  and  was  never  depend- 
ent upon  him. 

At  his  death  she  and  appellant  claimed  payment  of  the 
certificate,  whereupon  the  lodge  filed  a  bill  of  interpleader 
setting  up  these  facts,  and  paid  the  money  into  court.  The 
Superior  Court  found  in  faA^or  of  Cecilia  Welisek,  who  had 
possession  of  the  certificate,  and  ordered  the  money  paid  to 
her.  \J^n  the  hearing  it  appeared  that  the  "  Knights  and 
Ladies  of  Honor"  first  became  an  incorporated  body  by  an 
act  of  the  legislature  of  the  State  of  Kentucky.  For  some 
reason  the  "  Knights  and  Ladies  of  Honor "  afterward 
received  letters  of  incorporation  from  the  State  of  Missouri. 

The  Kentucky  act  declared  that  the  objects  of  the  corpo- 
ration were,  among  other  things,  to  establish  a  relief  fund 
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from  which,  on  the  death  of  a  member,  a  suan  not  exceeding 
$1,000  should  be  paid  to  his  or  her  family,  or  as  he  or  she 
might  have  directed.  The  ilissouri  act  declared  that, 
among  the  objects  of  the  *'  incorporation,"  was  to  establish 
a  relief  fund  from  which,  on  the  death  of  a  member,  there 
shall  be  j)aid,  etc.,  "  to  such  member  or  members  of  his  or 
her  family,  person  or  pei-sons  de})endent  on  or  related  to  him 
or  her,  as  he  or  she  may  have  directed."  It  is  contended 
by  appellant  that  the  lodge,  by  receiving  a  charter  from  the 
State  of  Missouri,  thereby  engrafted  upon  its  organization 
such  Missouri  charter,  which  became  an  amendment  of  the 
charter  it  had  previously  held,  or  entirely  superseded  the 
charter  from  the  State  of  Kentucky. 

In  support  of  this  position,  appellant  quotes  the  follow- 
ing from  Sec.  993  of  Morawctz  on  Private  Corporations: 

"  A  statutory  license  authorizing  a  foreign  corporation  to 
do  business  Avithin  the  State  does  not  alter  the  company's 
constitution,  but  mereh^^  gives  the  company  a  legal  right  to 
act  pursuant  to  its  constitution,  outside  of  the  State  by  which 
it  was  chartered.  On  the  other  hand,  the  reincorporation 
of  a  corporation  chartered  by  a  foreign  State,  involves  an 
alteration  of  the  constitution  of  the  company  as  originally 
formed,  and  the  creation  of  new  relations." 

The  author  did  not  mean  bv  this  that  the  leofislature  of 
Missouri  could  by  any  act  upon  its  part  amend  an  act  of,  or  a 
charter  granted  by,  the  State  of  Kentucky.  Not  only  is  it 
not  possible  to  do  this,  but  the  States  of  Kentucky  and  Mis- 
souri can  not  unite  in  legislation  so  as  to  create  one  corpora- 
tion governed  and  controlled  by  the  joint  action  of  each. 
The  State  of  Missouri  may  grant  to  the  same  persons  a  charter 
i<lentical  in  language  with  one  to  them  granted  by  the  State 
of  Kentucky,  and  the  persons  thus  incorporafed  may  act 
under  the  grants  of  each  of  the  commonwealths;  for  many, 
perhaps  for  most  purposes,  there  may  be  under  such  dual 
grant  but  one  corporation;  but  as  regards  the  relation  of  the 
incorporated  to  the  sovereignties  from  which  they  have 
si)rung,  there  are  tAvo  corporations;  two  artificial  beings 
have  come   out  of  two  wombs;    they  may  act  by  mutual 
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agreement  with  one  mind,  as  they  may  be  authorized  by 
the  law  of  any  territory  within  which  they  are  permitted  to 
exercise  their  functions;  the  mind  of  a  corporation  is  the 
will  of  the  corporators,  acting,  as  it  must,  within  the  limits 
imposed  by  its  charter,  and  the  laws  of  the  sovereignty 
within  which  it  is  working.  Because  the  corporators  of 
corporations  created  by  different  States  have  seen  fit  to 
unite  the  several  and  separate  creations  in  partnership,  or  to 
obtain  an  act  of  the  creating  sovereignties  declaring  them 
fused  into  one  body,  it  does  not  follow  that  the  separate 
existence  of  either  is  destroyed.  Quincy  Bridge  Co.  v. 
Adams  County,  88  111.  615-G19;  Commonwealth  v.  Pitts- 
burgh &  C.  Ry.  Co.,  58  Penn.  St.  20-43;  Port  Eoyal  E.  K. 
Co.  V.  Hammond,  58  Geo.  523-528;  Philadelphia  &  W.  Ry. 
Co.  V.  State  of  Maryland,  10  Howard,  376;  Mead  v.  Kew 
York  &  E.  E.  E.  Co.,  45  Conn.  99;  Muller  v.  Dows,  94  U.  S. 
444. 

In  the  present  instance  the  charter  granted  by  the  State 
of  Kentucky  is  unlike  that  given  by  the  State  of  Missouri. 
A  corporation  operating  in  territory  outside  of  the  State  by 
which  it  is  created,  exercises  such  powers  within  the  limits 
of  its  charter,  as  are  permitted  by  the  laws  and  regulations 
of  such  territory.  The  lodge  or  parties  holding  these  char- 
ters may,  therefore,  in  the  State  of  Illinois,  act  under  either; 
that  is  to  saj',  as  regards  third  parties  the  act  may  be  valid 
if  warranted  by  either  charter,  although  as  among  the  cor- 
porators themselves  the  acts  of  the  body  representing  them 
must  be  such  as  the  corporators  have  authorized.  The 
charter  granted  by  the  State  of  Kentucky  authorizes  such 
insurance  as  was  effected  by  George  Bachmann  for  the  bene- 
fit of  Cecilia  Welisek;  and  there  is  nothing  in  the  laws  of 
the  State  of  Illinois  forbidding  such  insurance.  As  to  this 
and  other  objections  raised,  it  is  to  be  borne  in  mind  that  the 
lodge  raises  no  objection  to  the  validity  of  the  certificate 
issued,  given  to  Cecilia  Welisek.  It  has  voluntarily  come 
into  court  with  the  full  amount  called  for  by  the  certificate, 
and  filed  its  bill,  asking,  merely,  that  the  court  decide 
whether  this  money  belongs  to  Cecilia  AVelisek  or  to  Eliza- 
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beth  Baclimann.  Such  being  the  condition  of  affairs,  we 
think  that  the  decree  of  the  Suj>erior  Court  sliould  be 
affirmed. 

Elizabeth  Bachmann  sues,  claiming  to  be  the  sole  heir  of 
George  Bachmann.  She  has  merely  proven  that  she  is  his 
daughter.  The  material  allegations  of  a  bill  not  admitted 
by  the  answer  must  be  proven.  Dooley  v.  Ste])p,  20  111.  80  ;• 
lleacock  v.  Duraux,  42  111.  230;  Kelson  v.  Pinegar,  30  111. 
473 ;  De  Wolf  v.  Long,  2  Gil.  079;  Wilson  v.  Kinney,  14 
111.  27;  Trenchard  v.  Warner,  18  111.  142. 

The  by-laws  of  the  lodge  provide  that  should  all  the  ben- 
eficiaries named  die  before  the  decease  of  a  member  and  no 
other  or  further  disposition  be  made  thereof,  the  benefit 
shall  be  paid  to  the  heirs  of  the  deceased  member,  depend- 
ent upon  him;  and  if  no  j)erson  or  persons  shall  be  entitled 
to  receive  such  benefit  it  shall  revert  to  the  relief  fund. 
The  beneficiarv  named  in  this  certificate  is  not  dead.  The 
condition  under  which  the  benefit  was  to  become  payable 
to  tlie  heirs  of  the  member  has  never  happened.  Appellant, 
Elizabeth  Bcochmann,  has  no  claim  upon  this  fund.  Munhall 
v.  Daly,  30  111.  App.  428.  It  must  either  be  paid'to  Cecilia 
Welisek  or  revert  to  the  relief  fund.  The  lodge  does  not 
claim  a  reversion. 

The  decree  of  the  Superior  Court  will  therefore  be 
affirmed. 

Decree  affirmed. 


Samuel  H.  Kahn 

V. 

Joseph  Wolf, 


Joint  Wrong-doers^Satisf action  by  One. 

An  employer  left  with  his  bookkeeper  checks  payable  to  his  order  to 
he  used  in  his  business,  and  the  bookkeeper  wrongfully  indorsed  one  to 
appellant,  but  subsequently  replaced  the  amount  to  the  former's  credit; 
this  court  holds  that  such  act  of  the  bookkeeper  extinguialied  appellant's 
liability  to  the  employer. 
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[Opinion  filed  March  19,  1802.] 

Appeal  from  the  Circuit  Court  of  Cook  Count v;  the  Hon. 
Samuel  P.  McConnell,  Judge,  presiding. 

Messrs.  S.  O.  Levinson  and  Jacob  Newman,  for  appellant. 

Mr.  M.  Salomon,  for  aj)pellee. 

Gary,  J.  Wolf,  being  in  business,  had  a  bookkeeper 
named  Hv^ams,  and  being  about  to  go  to  8t.  Louis,  left 
checks,  signed  by  himself,  payable  to  the  order  of  Ilyanis, 
to  be  used  in  his  business.  While  Wolf  was  gone  Ilyams 
filled  up  one  for  the  sum  of  §200,  and  indorsed  it  to  Kahn; 
whether  as  payment  of  a  debt  of  Ilyams,  received  by  Kahn 
in  good  faith,  or  as  a  loan  from  Ilyams,  we  do  not  deem  it 
necessary  to  inquire.  If  the  former,  Wolf  never  had  a  cause 
of  action  against  Kahn.  Tiedeman,  Com.  Pap.,  Se<?.  283.  If 
the  latter,  it  w^as  a  loan  by  Ilyams,  and  a  joint  tort  by  him 
and  Kahn,  w^hich  tort  Wolf  might  waive  and  sue  for  money 
loaned  or  had  and  received;  but  before  Wolf  found  out  that 
Ilyams  had  used  the  check,  Ilyams  had  rej)hiced  the  money 
in  bank  to  Wolfs  credit,  and  he  has  the  benefit  of  that 
payment.  It  is  clear  that  Ilyams  intended  tliat  replacing 
of  the  money  should  be  in  ])a3^ment  of  the  amount  of  the 
check.  He  charged  the  check  and  credited  the  ])ayment  to 
himself  on  the  books  of  Wolf,  and  Wolf  keeps  the  money, 
so  far  as  this  case  is  concerned. 

True,  that  after  this  suit  was  commenced,  he  paid  the 
person  of  whom  Hyams  borrowed  the  money  which  he  re- 
j)laced.  He  was  under  no  obligation,  legal,  ecjuitable  or 
moral  to  do  that,  and  the  act  is  wliolly  without  significance 
in  this  case.  Considered  as  a  loan  made  to  Kalin  through 
Hyams'  wrong,  Wolf  could  not  re])udiate  repayment  of  the 
loan  throucrh  the  same  a<irencv  bv  which  it  was  made.  Kat. 
Bk.  111.  V.  Baker,  27  111.  App.  35^).  If  the  suit  be  as  for  a 
loan,  it  is  a  ratification  of  the  conduct  of  Hvams.  Bailev  v. 
Partridge,  134  111.  188.     And  if  it  be  for  the  wrong  done, 

Vou  XLIY  IS 
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satisfaction  by  Hyams  is  satisfaction  for  Kahn.  Vigeant  v- 
Scully,  35  111.  App.  44.  The  suit  may  be  of  either  character* 
Wolf  havii^  sued  Kahn  before  a  justice,  and  the  case  is  what 
the  evidence  required.  Steele  v.  Hill,  35  111.  App.  211;  Block 
V.  Blum,  33  111.  App.  643. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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V. 

Frank  Joseph  et  al. 

Assignments —  Judgment  lioies. 

The  giving  by  a  debtor  of  security  and  means  of  payment  to  a  creditor 
or  to  separate  creditors,  severally,  though  all  others  are  defeated,  do 
not  constitute  an  assignment  for  the  benefit  of  creditors  under  the 
statute. 

[Opinion  filed  March  19,  1892.] 

Appeal  from  the  County  Court  of  Cook  County;  the 
Hon.  George  W.  Brown,  Judge,  presiding. 

Messrs.  Byam,  Weinschenk  &  Hirschl,  for  appellant. 

Messrs.  Moses  &  Pam,  for  appellees. 

Gary,  J.  By  petition  to  the  County  Court  the  appel- 
lant sought  to  have  that  court  hold  that  twenty-three  sepa- 
rate judgments,  entered  upon  as  many  judgment  notes, 
given  by  the  api)ellees  to  their  several  creditors,  and  w^hich 
judgments,  as  the  petition  alleges,  the  appellees  caused  to  be 
entered,  and  caused  executions  thereon  to  issue,  and  to  be 
levied,  constituted  a  voluntary  assignment  for  the  benefit 
of  their  creditors.  That  court  refused  so  to  do,  and  now 
the  appellant  comes  here  and  asks  us  to  so  hold. 
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In  FarweU  V.  Nilsson,  35  111.  App.  164,  135  111.  135,  the 
law  is  held  the  other  way ;  and  in  First  National  Bank  v. 
North  Wisconsin  Lumber  Co.,  41  111.  App.  383,  all  the  prior 
cases  are  collected  in  order  to  show  that  security  and  means 
of  payment^to  a  creditor,  or  to  separate  creditors  severally, 
though  all  others  are  defeated,  do  not  constitute  an  assign- 
ment for  the  benjefit  of  creditors  under  the  statute.  I  once 
thought  such  security  an  evasion  of  the  statute,  to  be 
reached  by  bill  in  equity,  but  have  been  taught  better. 
FarweU  v.  Nilsson,  35  111.  App.  164. 

The  decree  dismissing  the  petition  is  affirmed. 

Decree  affirmed. 


54    600 


Nathaniel  C.  Thayek  !f  1?? 

V. 

John  C.  Richard  and  George  E.  Pace. 

Negotiable  Instruments — Note — Title  of  Indorsee— How  Defeated — 
Special  Findings, 

1.  Only  special  findings  inconsistent  with  the  general  verdict  are  of 
any  consequence;  only  a  fact  of  a  kind  to  control  that  verdict  is  mar 
teriaL  , 

2.  The  title  of  an  indorsee  of  negotiable  paper  before  maturity  can 
only  be  affected  Jt)y  bad  faith.  Negligence,  knowledge  of  suspicious  cir- 
cumstances or  means  of  ascertaining,  is  not  enough. 

[Opinion  filed  March  19, 1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding, 

Messrs.  Griffin  &  Wile,  for  appellant 

Mr.  Wm,  Eliot  Fukness,  for  appellees. 

Gary,  J,    This  is  an  action  by  the  appellees  as  indorsees  of 
a  promissory  note  made  by  the  appellant. 
He  defended  upon  the  ground  that  the  note  was  obtained 
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from  the  appellant  by  the  payee,  by  false  representations  of 
the  quality  of  certain  land  for  the  purchase  price  of  which 
it  was  given,  and  that  the  appellees  are  not  dnnocent 
holders.  Even  if  there  were  anything  wrong  w^ith  the 
consideration,  the  only  ground  for  charging  the  appellees 
Avith  notice  of  it,  is  a  s]3ecial  finding  by  the  jury  that  when 
the  appellees  took  the  note  they  had  "  the  means  of  ascer- 
taining all  the  circumstances  of  the  real  estate  deal"  in 
which  the  note  was  given.  Only  special  findings  incon- 
sistent with  the  general  verdict  found,  are  of  any  conse- 
quence; the  general  verdict  needs  no  support,  but  may  be 
controlled  bv  them.  No  fact,  not  of  a  kind  to  control  the 
verdict,  is  material.  C.  &  N.  W.  Ky.  v.  Dunleavy,  129  111. 
132;  C.  &  K  W.  Ry.  v.  Bouck,  33  111.  App.  123. 

It  may  be  conceded  that  when  a  defense  consists  of  two 
branches,  e,  ^.,  fraud  and  notice,  each  fact  might  be  se])a- 
rately  found,  and  jointly  considered  as  controlling  an  incon- 
sistent verdict.  •  Here,  however,  it  is  not  found  by  any 
other  special  finding,  that  tliere  was  anything  in  the  de- 
fense intrinsically,  but  rather  the  contrary. 

Again :  It  w^as  settled  upon  great  consideration,  in  Corn- 
stock  V.  Hannah,  76  111.  530,  that  the  title  of  an  indorsee 
for  value  before  maturity,  can  only  be  affected  by  bad 
faith;  negligence  or  knowledge  of  suspicious  circumstances, 
is  not  enough;  and  therefore  "  means  of  ascertaining  "  cuts 
no  figure.  . 

In  truth,  however,  there  is  no  such  evidence  of  either 
branch  of  the  defense  as  is  worthy  of  consideration,  and 
the  judgment  is  aifinned.  Judgment  affinned. 


Anson  Wolcott  et  al, 

V. 

JosiAH  B.  Eeeme. 

Gaming — Optton a— Action  by  Broker  to  Recover  Losses  Sustained  on 
Board  of  Trade — Evidence — Instructions. 
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1.  In  an  action  brought  by  a  broker  to  recover  for  losses  sustained  in 
the  purcliase  of  rye  for  future  delivery,  where  the  main  question  was 
as  to  whether  the  broker  was  authorized  by  defendants'  firm  to  make 
the  purcliase,  heldy  first,  that  the  jury  were  justified  in  finding  that  the 
broker  was  authorized  to  make  the  purchase  in  question  on  defendants' 
account,  and  second,  that  the  jury  were  correctly  instructed. 

2.  Language  used  by  the  Supreme  Court  in  an  argument  in  one  case 
is  not  necessarily  proper  language  for  an  instruction  to  the  jury  in 
another  case. 

3.  .  The  court  below  correctly  refused  to  instruct  the  jury  that  \t  the 
methods  adopted  by  the  plaintiff  were  too  intricate  and  tortuous  to  be 
explained  to  the  full  comprehension  of  the  jury,  the  verdict  should  be 
against  him. 

[Opinion  filed  March  19, 1892.]     ' 

Error  to  the  Circuit  Court  of  Cook  County;  tjie  Hon. 
Richard  W.  Clifford,  Judge,  presiding. 

Messrs.  Bisbee,  Kern  &  Eeed,  for  plaintiffs  in  error. 
Messrs.  Ullmank  &  Hacker,  for  defendant  in  error. 

Gary,  J.  Anson  "Wolcott  is  the  father  of  Eben  H.  Wol- 
cott and  Henry  W.  W^olcott,  and  the  three  were  partners  in 
the  grain  business  in  Remington  and  in  Wolcott,  Indiana. 
There  was  conflicting  testimony  as  to  conversations  between 
Anson  Wolcott  and  Reeme  about  dealings  bv  the  firm  on 
the  Board  of  Trade  in  Chicago,  Reeme  being  a  commission 
dealer  on  the  board.  One  undisputed  fact  is  that  on 
the  order  of  Henry  W.  W^olcott,  Reeme  did  sell  on  ac- 
count of  the  firm,  in  October,  18S8,  20,000  bushels  of  corn 
for  future  delivery,  which  the  firm  never  did,  in  fact,  deliver, 
but  bought  in,  after  the  manner  that  is  called  business  on  the 
board.  This  transaction,  on  which  there  was  a  profit,  had 
the  assent  of  Anson.  In  the  same  month  and  the  next, 
under  the  orders  of  Henry  AV.,  either  in  person  or  by  cor- 
respondence, Reeme  bought  for  account  of  the  firm,  rye  for 
future  delivery  on  which  there  was  a  loss,  and  that  loss  is 
the  sul)ject  of  this  suit,  Reeme  being  the  plaintiff  below. 

The  defense  by  Anson  Wolcott,  the  only  one  served  be- 
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'  low,  and  against  yrhom  alone  the  judgment  is,  though  this 
writ  of  error  is  prosecuted  in  the  names  of  the  three,  is  that 
this  transaction  was  outside  of  the  business  of  the  firm;  that  he 
had  no  knowledge  of  it  until  after  the  loss  had  been  incurred, 
and  therefore  is  not  responsible  for  the  loss.  Whether  it 
was  outside  of  the  business  which  he  had  represented  to 
Reeme  that  the  firm  intended  to  transact  on  the  board 
through  Eeeme,  was  a  question  of  fact  settled  by  the  jury 
upon  evidence  enough  to  justify  the  verdict.  After  the 
manner  of  the  board  before  referred  to,  these  purchases  of  rye 
seem  to  have  been  what,  in  the  slang  of  the  board,  is  called, 
"  rung  up,"  a  mode  of  doing  business  which  in  Pickering  v. 
Cease,  79  111.  328,  was  regarded  as  very  objectionable,  but 
which,  when  fairly  understood,  as  in  Oldershaw  v.  Knowles, 
4r  111.  App.  63,  is  legitimate,  though  very  diflicult  to  trace 
through  and  explain.  Same  case  after  two  more  trials,  101 
111.  117. 

The  questions  of  law  in  the  case  are :  First.  That  in  the 
instruction  for  the  plaintiff  below  the  clause,  "  within  the 
apparent  scope  of  the  business  of  the  firm,"  was  not  qualified 
by  adding, "  at  the  time  and  place  where  said  business  was  car- 
ried on,"  which  it  is  said  would  have  directed  the  minds  of 
the  jury  to  Indiana,  where  the  firm  had  places  of  business. 
But  Keeme  had  no  business  with  them  there.  *  Whatever 
business  he  had  with  the  Wolcotts,  as  to  this  case,  was  justi- 
fied, if  at  all,  by  the  conversation  between  Anson  AVolcott 
and  Keeme,  and  by  other  transactions  in  which  Anson  partic- 
ipated. Irwin  V.  Williar,  1 10  U.  S.  499,  cited  against  the 
instruction,  has  no  application;  and  besides,  at  the  request 
of  the  defendant  below,  the  jury  were  in  effect  carefully 
instructed  that  if  dealing  in  grain  for  future  dedivery  was 
not  a  part  of  the  home  business  of  the  finn,  and  the  rye 
transaction  was  not  authorized  by  Anson  Wolcott,  Reeme 
could  not  recover. 

Second.  The  court  refused  to  instruct  the  jury  that "  if  the 
methods  adopted  by  the  plaintiff"  *  *  *  "are  so 
intricate  and  tortuous  that  they  are  incapable  of  being 
explained  to  the  full  comprehension  of  the  jury,"  the  verdict 
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should  be  acrainst  him.  For  this  instruction  the  laneruasre 
of  the  opinion  in  Oldershaw  v.  Knowles,  101  111.  117,  is  cited. 
But  the  language  of  an  argument  of  the  Supreme  Court  in 
one  case,  is  not  necessarily  proper  language  for  an  instruc- 
tion to  the  jury  in  another.  Fairbury  v.  Eogers,  98  111.  554; 
a  &  N.  W.  Ry.  V-  Mor^^nda,  108  III  576.  ]S^or  did  the 
Supreme  Court  say  "  to  the  full  comprehension  of  the  jury," 
but  of  ordinarily  intelligent  men ;  which  a  particular  jury 
may  or  may  not  be.  A  rule  of  law  which  would  prevent 
double  entry  bookkeeping  can  not  be  right,  though  at  the 
bar  I  once  tried  a  case  before  a  judge  and  jury  where  nobody 
but  one  adverse  witness  who  kept  the  books  by  that  system, 
and  myself,  knew  what  they  meant. 

There  is  no  error  and  the  judgment  is  affirmed. 

Judgme7it  affirmed. 


George  A.  Aunold  and  John  Taggart,  Copart- 
ners, 

V. 

Augustus  E.  Bournique, 

Former  Appeal— Law  as  Then  Declared  Binding— Architect's  Certifi- 
cate— WJien  Condusive — Pleading — Common  Counts. 


44    19» 
11448  132 


Where,  in  accordance  with  the  provisions  of  a  building  contract,  an 
architect  gives  a  certificate  as  to  the  performance  of  work  by  the  con- 
tractor, there  is,  in  the  absence  of  fraud  or  mistake^  no  appeal  from  the 
judgment  of  the  architect 

[Opinion  filed  March  19, 1892.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
HorL  Theodoke  Brentano,  Judge,  presiding. 

Mr.  Albion  Gate,  for  appellants. 

Mr.  Geoege  "W.  Brandt,  for  appellee. 
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Gary,  J.  This  case  has  been  here  before  and  is  reported, 
mth  the  names  reversed,  in  33  111.  App.  303.  The  law  then 
declared  binds  us  now.  C.  M.  &  St.  Paul  Ey.  Co.  v.  Hoyt, 
37  III.  App.  04. 

On  the  last  trial  the  appellants  offered  to  prove  under  a 
quantum  meruit  count,  the  value  of  their  labor  and  material. 
The  evidence  was  rejected.  The  appellants  urge  that  David- 
son V.  Provost,  35  111.  App.  120,  is  authority  that  it  should 
have  been  received.  The  cases  are  not  parallel.  There  cer- 
tificates were  to  be  given  by  two  architects,  one  of  whom 
had  died,  so  that  the  authority  had  ceased.  The  w^ork  went 
on,  however,  under  the  superintendence  of  the  other,  by  ac- 
quiescence of  both  parties,  but  without  any  new  contract,  and 
he,  without  looking  to  the  performance  of  the  work  accord- 
ing to  the  contract  between  the  parties,  gave  certificates. 
Here,  in  the  honest  exei-cise  of  their  judgment,  the  archi- 
tects gjivo  the  certificate  that  the  ai)pellant  rejected.  From 
that  judgment  there  is  no  api)eal  to  a  jury  in  the  hope  that 
they  may  differ  in  opinion  from  the  architects.  To  make 
out  fraud  or  mistake  by  which  their  certificate  can  be 
avoided  or  dispensed  with,  the  evidence  must  show,  as  in 
the  case  last  cited,  that  they  did  not  exercise  their  real 
judgment.  McAuley  v.  Carter,  22  III.  53,  and  similar  cases 
collected  in  Stose  v.  Heissler,  120  111.  433. 

The  form  of  pleading  does  not  change  the  rights  of  the 
parties.  The  common  counts  do  not  enable  one  to  recover 
when  he  has  no  cause  of  action.  ''  They  are  appropriate 
only  when  the  defendant  had  received,  in  some  form,  the 
equivalent  of  the  money  which  he  is  called  upon  to  pay." 
*  *  *  "However  special  the  contract,  not  under  seal 
(and  under  the  statute,  perhaps  if  it  is),  if  the  plaintiff  has 
performed  it,  and  the  defendant  received  under  it  the  benefit 
for  his  own  use,  in  general  some  common  count  will  sufl5ce." 
Zjednoczenie  v.  Sadecki,  41  111.  App.  329.  It  might  have  been 
added,  that  without  full  performance,  if  on  all  the  circum 
stances  the  law  recognize  the  right  to  some,  though  only 
partial,  payment,  a  common  count  is  appropriate.  See  cases 
collected  by  court  and  counsel  in  Walker  v.  Brown,  28  III. 
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378.  Here,  without  the  presentation  of  a  certificate  to  th(3 
appellee,  the  appellants  have  no  cause  of  action.  Barney  v. 
Giles,  120  111.  156.  In  some  cases  a  failure  to  reject  or 
abandon  what  has  been  done  gives  the  right  to  compensii- 
tion  pro  tanto^  but  here  the  appellee  could  not  reject  or 
abandon.  Eldridge  v.  Kowe.  2  Gil.  91. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


Victor  Bardonski 


John  Bardonski  et  al. 

Judgment  by  Default — Negligence  of  Defendant — Relief  Barred. 

Defendant  having  suffered  a  judgment  to  go  agauLst  him  by  default, 
and  his  conduct  having  been  such  that  tlie  law  imputes  negligence  to 
him,  he  is  barred  from  relief. 

[Opinion  filed  March  19,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  lion. 
Murray  V.  Tuley,  Judge,  presiding. 

Messrs.  Felsenthal  &  D'Ancona,  for  appellant. 
Mr.  Frank  II.  Goin,  for  appellees. 

GaryJ  J.  This  is  one  of  the  extreme  cases  in  which  courts, 
in  the  endeavor  to  do  justice,  are  tempted  to  overlook 
established  rules  and  make  bad  law.  Seward  v.  Cease,  5() 
111.  228.  The  case  made  by  the  ai)pellant,  of  which  there  is 
no  contradiction,  is  that  in  1882,  the  appellee  named  in  th(^ 
above  title  received  from  the  C.  &  N.  W.  Kv.  83,500,  in 
two  checks,  one  of  which,  for  $1,425,  he  indorsed  to  one 
Dannecker,  his  attorney  in  the  business.  In  1885  he  sued 
Dannecker  and  the  appellant  for  the  same  money.    Dan- 
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necker  employed  an  attorney  to  defend  both  of  them, 
without  cost  to  the  appellant.  When  the  case  was  reached 
for  trial  in  1 886  it  was  dismissed  and  a  like  new  suit  com- 
menced immediately,  and  summons  served  on  Dannecker 
before  he  got  out  of  the  court  house.  Dannecker  told  the 
appellant  of  the  new  suit;  said  the  appellant  would  soon  be 
served,  but  that  he  need  pay  no  attention  to  it  as  he,  Dan- 
necker, would  attend  to  it.  The  appellant  relied  upon  that 
statement,  and  knew  nothing  further  of  the  matter  until 
March  24,  1888,  when  he  learned  that  judgment  had  been 
entered  against  him.  In  fact,  a  plea  was  put  in  for  Dan- 
necker alone  October  2,  1886,  and  the  case  stood  thus  until 
February  23, 1888,  when  the  suit  was  dismissed  as  to  Dan- 
necker, and  judgment  entered  against  the  appellant  alone, 
wlio  never,  as  he  alleges,  had  any  of  the  money,  nor  was  in 
any  way  liable,  legally  or  morally,  for  it.  Dannecker  is  a 
non-resident,  and  pecuniarily  irresponsible. 

It  is  a  hard  case,  aggravated  by  some  domestic  compli- 
cations not  necessary  to  state.  To  the  conduct  of  the 
appellant  the  law  imputes  negligence,  which  bars  him  of 
relief.  lie  knew  he  was  served  with  a  summons  in  June, 
1886.  It  does  not  appear  that  he  ever  thought  of  the  case 
fix)m  that  time  until  March,  1888.  The  appellee  named  is 
in  no  way  chargeable  with  any  misconduct  of  which  the 
law  can  take  notice.  The  appellant  had  his  day  in  court, 
and  it  must  be  assumed  that  the  case  was  fairly  proved 
against  him  when  the  judgment  was  taken.  The  appellee 
is  not  required  now,  after  the  lapse  of  so  much  time,  during 
which  evidence  may  have  become  lost,  to  prove  it  anew. 
Sullivan  v.  Niehoff,"^27  111.  App.  421;  Guthrie  v.  Doud,  33 
111.  App.  68,  and  cases  there  cited. 

The  bill  filed  by  the  appellant  to  be  relieved  from  the  judg- 
ment was  rightly  dismissed,  and  the  decree  is  affirmed;  the 
injunction,  which  by  an  order  here  was  continued  in  force, 
is  dissolved. 

Judgment  affirmed. 
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Peter  N.  Gerrity 

V. 

William  C.  Brady. 

Pleading^Qambling  Transaction — Sufficiency  of  Allegations, 

An  averment  of  a  conclusion  is  not  good  pleading,  but  the  facts  from 
which  that  conclusion  follows  should  be  clearly  stated. 

[Opinion  filed  March  19, 1892.1 

« 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
KioHABD  W.  Clifford,  Judge,  presiding. 

Mr.  S.  A.  French,  for  appellant. 

Messrs.  Knight  &  Brown,  for  appellee.* 

Gary,  J.  The  appellant  sued  the  appellee,  specially  set- 
ting out  the  circumstances  which  he  averred  constituted  a 
gambling  transaction,  by  which  the  apj^ellee  was  winner  of 
$500  of  his  money  that  he  wants  back.  Without  more  extra 
judicial  knowledge  than  the  present  members  of  this  court 
possess,  of  the  various  devices  for  gambling,  that  aver- 
ment seems  inconsistent  with  the  facts  alleged,  and  a  bare 
averment  of  a  conclusion  is  not  good  pleading.  Facts 
from  which  the  court  can  see  that  the  conclusion  follows, 
should  be  stated. 

"  The  terms  fact  and  truth  are  often  used  in  common  par- 
lance as  synonymous;  but,  as  employed  in  reference  to  plead- 
ing, they  are  widely  different.  A  fact  in  pleading  is  a 
circumstance,  act,  event,  or  incident;  a  truth  is  the  legal 
principle  which  d'eclares  or  governs  the  facts,  and  their 
operation  and  effect.  Admitting  the  facts  stated  in  a  com- 
plaint, the  truth  may  be  that  the  plaintiff  is  not  entitled, 
upon  the  face  of  his  complaint,  to  what  he  claims."  Drake 
V.  Cockroff,  10  How.  Pr.  K.  377.     This  quotation  is  made  as 
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apposite  to  the  frequent  argument  that  such  averments,  of 
results,  are  averments  of  facts. 

Why,  if  the  appellant  has  any  cause  of  action,  does  he 
not  follow  the  directionin  Sec.  132,  Criminal  Code ?  Judg- 
ment affirmed. 

Judgment  affirmed. 


'1^'  5go    •  Thomas  J.  Ryan 

v; 

S.  Warren  Lamson  et  al. 

Board  of  Trade — Ti^ansactio^i  on — Rides  of  Interference  with  by 
Courts — Interpleader,  ^ 

1.  The  courts  of  .this  State  wiU  not  interfere  between  the  Board  of 
Trade  of  Chicago  and  its  members,  to  prevent  or  avoid  the  effects  of 
discipline  under  the  rules  of  the  board. 

2.  Where  appellant  sold  to  appellees  com  for  future  deliveiy  for  the 
account  of,  as  he  alleged,  a  third  party,  which  transaction  resulted  in  a 
loss,  and  such  third  party  obtained  an  injunction  against  apiiellant  to 
restrain  him  from  paying  to  appellees  the  funds  deposited  as  security 
against  such  loss,  whereupon  appellees  threatened  to  proceed  against 
appellant  under  the  rules  of  the  board  if  he  faileil  to  pay  them  such  loss, 
held,  that  appellant  was  not  entitled  to  susUiin  a  bill  of  interpleader  to 
determine  to  whom  belonged  the  funds  in  his  possession.  If  he  com- 
mitted himself  to  both  appellees  and  the  third  party,  he  miist  make  his 
defense  against  each  without  help  from  the  other. 

[Opinion  filed  March  19,  1802.] 

Appkal  from  the  Circuit  Court  of  Cook  Countv:  the  lion. 
OiJVEK  11.  IIoRTON,  Judge,  presiding. 

Messrs.  Toung  &  Makeel  and  John  Gibbons,  for  appel- 
lant. 

Messrs.  D.  M.  Kikton,  D.  A.  Campbell  and  Harry  Olsox, 
for  appellees. 
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Gaby,  J.  The  amended  bill  of  the  appellant  upon 
which  the  question  to  be  ^o\v  decided  arises,  alleges  that  he 
and  several  of  the  ap])ellees  are  members  of  the  Board  of 
Trade  of  Chicago ;  that  for  the*  account  of  one  Schloss,  the 
appellant,  in  his  own  name,  sold  corn  for  deliver}'^  in  Novem- 
ber, 1801,  to  such  appellees ;  that  such  appellees  had  notice 
that  he  was  acting  as  agent  for  some  other  person,  and 
might  have  had  the  name  of  that  person,  but  did  not 
ask  for  it;  that  he  has  money  of  Schloss  in  his  hands  to 
secure  him,  but  Schloss  has  filed  a  bill  and  obtained  an 
injunction  preventing  him  from  paying  such  appellees  the 
loss  on  the  sales ;  that  Schloss  in  his  bill  alleges  that  the 
market  for  November  corn  w^as  cornered  by  those  appellees ; 
that  those  appellees  threaten  to  proceed  iigainst  the  appel- 
lant under  the  rules  of  the  board  if  he  does  not  pay  to  them 
the  loss,  which  process  may  result  in  his  suspension  as  a 
member  of  the  board,  to  his  irreparable  damage.  On  the 
original  bill  an  injunction  had  been  issuetl  against  the  appel- 
lees, among  whom  are  the  board,  to  stay  the  proceedings 
until  the  further  order  of  the  court,  and  leave  was  given  to 
file  the  amended  bill  without  prejudice  to  that  injunction. 
I^ter  the  injunction  was  dissolved' and  the  bill  dismissed 
for  want  of  equity. 

This  amended  bill  is  an  attempt  by  the  appellant  to  com- 
|)el  the  appellees  to  whom  he  sold  the  corn,  to  interplead 
with  Schloss,  and  determine  which  should  have  the  monev 
appellant  has  in  his  hands,  and  prevent  any  discijJine  of 
the  appellant  under  the  rules  of  the  board,  as  he  will  pay 
to  whoever  mav  be  found  entitled.  It  is  settled  as  the  law 
of  this  State  that  the  courts  will  not  interfere  between  the 
Board  of  Trade  and  its  members  to  prevent,  or  avoid  the 
effects  of,  disci])line  under  the  rules  of  the  board.  Pitcher 
V.  Board  of  Trade,  121  111.  412,  20  111.  App.  319,  is,  so  far 
as  we  are  advised,  the  last  of  the  many  unsuccessful  at- 
tempts to  have  them  do  so. 

Nj  As  a  bill  of  interpleader  the  appellant  has  no  case.    If  he 
has  committed  himself  to  the  appellees  to  whom  he  sold, 
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and  to  Schloss  for  whom  he  sold,  he  must  make  his  own 
defense  against  each,  without  help  from  the  other.    Sachsel 
V.  Farran,  35  111.  App.  277. 
The  decree  is  affirmed. 

Decree  affirmed. 


J.  Cohen 

V. 

Henry  Burgess. 


Judgment  by  Confession— Note  Not  Due — Leave  to  Plead — Money 
Paid  into  Court  as  Security — Disposition  of— Appeal, 

Where  a  judgment  by  confession  on  a  judgment  note  waa  entered 
before  the  note  came  due,  such  judgment  was  authorized  by  the  warrant 
of  attorney,  which  was  that  the  judgment  might  be  entered  **at  any 
time  hereafter." 

.     [Opinion  filed  March  19, 1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Lynden  Evans  and  Frederick  Arnd,  for  appel- 
lant. 

Mr.  S.  A.  French,  for  appellee. 

Gary,  J.  June  17,  1891,  a  judgment  by  confession;  the 
cognovit  pursuant  to  a  warrant  of  attorney,  releasing  errors, 
was  entered  in  the  Superior  Court  in  favor  of  the  appellee 
against  the  appellant.  June  20,  1891,  Cohen  had  leave  to 
plead,  the  judgment  to  stand  as  security.  He  deposited  in 
court  S125,  in  order  to  obtain  that  relief.  When  the  case  came 
up  for  trial  upon  his  plea  of  the  general  issue,  the  only  de- 
fense, so  far  as  the  abstract  shows,  he  had  to  offer  was,  that 
the  note  upon  which  the  judgment  was  entered  was  not  then 
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due.  The  warrant  was  "  at  any  time  hereafter,"  and  th3re- 
fore  authorized  the  judgment.  Towle  v.  Gonter,  5  111.  App. 
409;  Chisholm  v.  McDonald,  30  111.  App.  176.  October  li), 
1891,  after  the  trial  of  the  issue,  the  court  entered  a  judg- 
ment that  the  former  judgment  stand,  and  for  costs  against 
Cohen,  of  proceedings  after  the  original  judgment.  He  com- 
pliuns  that  not  only  is  this  judgment  against  him,  but  his 
$125  is  kept  from  him.  lie  has  not  applied  to  have  the 
judgment  paid  out  of  the  money,  and  the  residue  returned,  but 
by  his  appeal,  has  prevented  the  disposition  of  the  money 
which  the  court  otherwise  doubtless  would  have  made  on 
the  application  of  Burgess. 

Irregularities  are  alleged  as  to  the  declaration  and  cog- 
novit. No  question  as  to  them  is  before  us.  None  was 
made  below,  and  the  appeal  only  brings  up  the  question  of 
whether,  for  any  reason  there  assigned,  the  judgment  ought 
to  have  been  vacated.  Anderson  v.  Studebacker,  37  111. 
App.  632. 

The  judgment  is  affirmed. 

Affirmed, 


A.  Fuerman  Brewing  Company 

V. 

Mathias  Pisa. 

Account  Stated— Application  of  Payments — Statute  of  Limitations, 

1.  "Where  an  account  is  running  between  two  parties,  and  payments 
are  made  from  time  to  time  by  the  debtor,  in  the  absence  of  any  appH- 
cation  by  the  parties  of  such  payments,  the  law  appUes  them  to  the 
earliest  part  of  the  account. 

2.  Where  an  amount  appeared  upon  an  account  book  customarily 
left  with  the  debtor  as  "brgt.  forward,"  which  amount  was  included  in 
subsequent  balances,  apparently  without  objection  from  the  debtor,  and 
pa3rmentB  more  than  sufficient  to  balance  it  had  been  made,  it  was 
error  for  the  court  to  apply  the  statute  of  limitations  to  such  amount. 
The  only  inquiry  proper  as  to  it  was  whether  it  was  a  true  charge. 
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[Opinion  filed  April  9,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  lion. 
Richard  S.  Tuthill,  Judge,  presiding. 

Messrs.  Dahms  &  Langworthy,  for  appellant. 

Messrs.  Fanning  &  IIerdlicka,  for  appellee. 

Gary,  J.  The  appellee,  defendant  below,  was  a  saloon 
keeper,  buying  beer  for  many  years  from  the  appellant. 
As  to  the  items  of  beer  sold,  though  the  ap})ellee  and  an 
agent  of  the  appellant  were  witnesses,  there  was  no  other 
evidence  than  entries  in  books  produced  on  the  trial  by  the 
appellee,  and  which  had  always  been  in  his  possession,  in 
which,  when  beer  was  delivered,  the  driver  for  the  appellant 
entered  the  deliverv.  There  were  three  of  these  books,  one 
following  another;  the  first  date  in  the  first  one  being  April 
15,  1886,  and  the  last  date  in  the  last  one  April,  1891,  clos- 
ing with  a  balance  in  favor  of  appellant  of  §51 9.<]3.  The 
asrent  testified  that  two  barrels  of  beer  were  delivered  after- 
ward,  which  made  the  total  of  §525.63.  The  appellant 
recovered  only  S68.25,  and  a  new  trial  being  denied,  aj>- 
l>ealed.  This  discrepancy  between  the  amounts  claimed  and 
recovered  was  caused  by  disallowing  a  charge  of  $457.38, 
entered  in  June,  1886,  of  that  amount  ''  brgt,  forwd." 

The  parties  began  dealing  in  1877,  or  1878,  but  stopped 
in  February,  1886;  resumed  in  April,  and  stopi)ed  then 
again,  and  resumed  in  June,  1886.  Another  interruption 
occurred  from  September,  1889,  to  March,  1890,  and  another 
from  January  to  A))ril,  1891,  and  then  the  dealing  ceased. 
The  appellee  testified  that  when  the  dealing  st()p{>ed  in 
February,  1886,  he  owed  nothing ;  that  he  did  not  notice 
the  "  brgt.  forwd."  entry  at  the  time  it  was  made,  and  that 
afterward  such  an  explanation  of  it,  which  need  not  be 
repeated,  was  made  of  it  on  behalf  of  the  a])pellant  as,  if 
true,  would  take  it  out  of  the  account.  The  ai)])ellant  asked 
but  was  denied  a  little  time  to  produce  the  person  who  was 
said  to  have  made  that  explanation.    Without,  however, 
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any  testimony  conflicting  with  that  of  the  appellee,  the  aj)- 
pellant  had  the  right  to  urge  upon  the  jury  that  such  a 
charge  continuing  upon  books  kept  in  the  possession  of  the 
appellee,  against  his  interest,  and  going  into  balances  struck 
upon  the  books  from  time  to  time,  through  a  course  of  years, 
was  not  to  be  repelled  or  overcome  by  his  uncorroborated 
testimony.  If  it  was  a  true  charge,  it  had  apparently  been 
merged,  over  and  over,  in  the  later  balances  several  times 
struck  in  the  books,  each  of  which  was  pinina  facie  evi- 
dence of  a  technical  account  stated.  Throop  v.  Sherwood, 
4  Gilm.  92. 

Moreover,  the  appellee  had  from  month  to  month  paid  to 
the  appellant  nwney,  which  in  the  aggregate  exceeded  sev- 
eral times  over,  the  amount  of  that  charge,  without  any 
application  by  either  party  of  such  payments  sto  any  partic- 
ular items,  and  therefore  the  law,  if  the  charge  were  a  true 
.,  one,  would  apply  such  payments  first  to  it,  because  it  was 
the  earliest  part  of  the  general  account.  Dehner  v.  Ilelm- 
bacher,  7  HI.  App.  47,  and  cases  there  cited. 

There  waS,  therefore,  no  legitimate  inquiry  as  to  that 
charge  other  than  whether  it  was  a  true  charge ;  for  if  true, 
it  was  extinguished  by  the  course  of  subsequent  dealing; 
yet  the  court  instructed  the  jury,  not  in  so  many  words,  but 
in  eifect,  that  the  statute  of  limitations  cut  off  tlie  claim  of 
the  appellant  to  the  amount  of  that  charge.  This  was  error, 
and  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


.  ( 
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John  W.  Wilson  and   Norton  L.  Woodward  •-H~r» 
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60    617 

Alexander  F.  Nilson. 

Practice — Bill  of  Ejucepiiona  —  Embodying  Documentary  Evidence 
Therein. 

Nothing  is  contained  in  a  biU  of  exceptions  except  what  is  attested 
Vol.  XUV    u 
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by  the  signature  and  seal  of  the  judge.  To  be  considered  by  this  court 
any  writing  must  be  embodied  in  the  bill  of  exceptions. 

2.  The  embodying  of  a  writing  in  the  record  brought  to  this  court 
imder  the  certificate  of  the  clerk  does  not  incorporate  the  writing  into 
the  bUl  of  exceptions. 

8.  In  the  absence  of  something  appearing  upon  which  this  court  can 
see  that  the  court  below  committed  error,  the  presumption  must  be 
that  the  judgment  below  is  correct. 

[Opinion  filed  April  9,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  S.  Tuthill,  Judge,  presiding. 

Mr.  W.  A.  Shaw,  for  appellants.    . 

Section  37  of  the  lien  law  of  the  statute  of  1889,  identical 
with  statutes  of  the  lien  law  of  18()9.  Revised  Statutes  of 
Illinois,  1809,  Sec.  5  of  lien  law,  p.  256;  Revised  Statutes  of 
Illinois,  1889,  Chapter  82,  Sec.  37. 

A  lien  did  not  attach  at  any  time  to  the  property  men- 
tioned in  the  lien  notice  served  by  appellee  on  ap]>ellant 
Woodward.  Bouton  et  al.  v.  McDonough  County,  84  111. 
395;  Davis  et  al.  v.  Conn.  Mut.  Life  Ins.  Co.,  84  111.  508; 
Tracy  v.  Rogers,'69  111.  005;  Ogden  v.  Stock,  34  111.  527. 

Mere  possession  is  not  such  an  interest  as  is  subject  to 
mechanic's  lien.  Baxter  v.  Hutchings,  49  111.  116;  Proc- 
tor et  al.  V.  Mary  Tows,  115  111.  150;  Tracy  v.  Rogers,  69 
111.  002-005. 

The  title  being  on  record  the  mechanic  is  cliarged  with 
notice.     Baxter  v.  Hutchings,  49  111.  110. 

The  lien  notice  of  appellee,  though  in  statutory  form,  did 
not  cause  a  lien  to  attach,  because  not  addressed  to  owner. 
Legnard  v.  Armstrong,  18  A  pp.  550. 

To  charge  land  with  lien,  original  contract  must  be  made 
'  with  owner.     Tracy  v.  Rogers,  09  111.  ()04. 

It  is  indispensable  to  a  mechanic's  lien  that  the  party 
with  whom  the  contract  is  made  shall  have  such  an  inter- 
est in  the  land  sought  to  be  charged  as  is  liable  to  an  exe- 
cution. Bouton  et  al.  v.  McDonough  County,  84  111.  395; 
Tracy  v.  Rogers,  09  111.  663. 


First  District — March  Term,  1892.        211 

Wilson  V.  Nilson. 

A  sub-contractor  must  serve  his  notice  of  lien  within  f ortv 
days  from  the  completion  of  sub-contract  or  within  forty 
days  after  payment  should  have  been  made,  to  the  person 
performing  such  labor  or  furnishing  material.  Chapter  82, 
Sec.  31,  Revised  Statutes  111.,  1889;  Metz  v.  Lowell,  83  111. 
565. 

A  mechanics'  lien  proceeding  is  purely  statutory,  and  the 
remedy  must  be  pursued  strictly,  and  the  party  seeking  its 
benefit  must  bring  himself  strictly  within  its  terms.  Tracy 
V.  Rogers,  69  111.  664;  Simon  v.  Blocks,  16  App.  451. 

Sub-contractor  failing  to  show  any  money  to  be  due  from 
owner  to  principal  contractor  can  not  hold  owner.  Doug- 
las v.  McCord,  12  App.  278. 

An  employe  of  a  sub-contractor  can  not  sue  an  original 
contractor  with  owner  jointly  under  Sec.  5  of  the  lien 
law  of  1869.  Rothberger  v.*^  Dupuy,  64  111.  452;  Smith 
Bridge  Co.  v.  Louisville,  New  Albany  &  Air  Line  Railway 
Co.,  72  111.  506;  Ahern  v.  Evans,  (j6  111.  125. 

No  appearance  for  appellee. 

Shepard,  J.  One  of  the  appellants,  Woodward,  claiming 
to  be  the  owner  of  a  certain  lot,  contracted  with  his  co- 
appellant,  Wilson,  to  build  a  house  thereon  for  him,  and 
thereupon  Wilson  contracted  with  one  Morehouse  to  do  the 
mason  work  for  the  building.  Morehouse  then  hired 
appellee  to  work  as  a  mason  on  the  job. 

Appellee  not  being  paid,  he  brought  suit  before  a  justice 
of  the  peace  against  Wilson,  Woodward  and  Morehouse,  the 
owner,  contractor  and  sub-contractor,  jointly  under  the 
provisions  of  Sec.  37,  Chap.  82,  Rev.  Stat.,  concerning  liens. 
Subsequently  fhe  case  was  dismissed  as  to  the  sub-con- 
tractor, Morehouse,  while  the  case  was  before  the  justice  of 
the  peace,  and  a  judgment  rendered  against  Wilson  and 
Woodward,  from  which  judgment  appeal  was  taken  to  the 
Circuit  Court  and  re-tried  there,  with  a  like  result. 

We  will  not  attempt  any  review  of  the  evidence  appear- 
ing in  the  record.    It  is  enough  to  say  that  it  clearly  appears 
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from  the  bill  of  exceptions  that  a  paper  writing  which  the 
appellee  in  his  testimony  calls  "  a  notice,"  was  introduced 
in  evidence,  but  there  is  nothing  in  the  bill  of  exceptions  to 
show  what  the  writing  was.  It  may,  for  aught  that  appears 
in  the  bill  of  exceptions,  have  been  a  bond  obligatory  or  a 
promissory  note  by  Wilson  and  Woodward  to  appellee, 
to  pay  him  the  sum  of  money  for  which  the  court  below 
gave  judgment.  Calling  a  writing  "  a  notice  "  does  not  make 
it  such.  The  paper  itself  should  have  been  incorporated 
into  tiie  bill  of  exceptions  so  that  we  might  see  it  and  deter- 
mine its  character.     Kaws<m  v.  Curtis,  19  111.  456. 

To  have  entitled  this  court  to  look  at  the  writing  and 
consider  it,  it  should  have  been  preserved  in  the  bill  of 
exceptions.  Nothing  is  contained  in  a  bill  of  exceptions 
except  what  is  attested  by  the  signature  and  seal  of  the 
judge.  The  embodying  of  a  writing  in  the  record  brought 
to  this  court  under  the  certificate  of  the  clerk,  does  not 
incorporate  the  writing  into  the  bill  of  exceptions.  For  the 
correctness  of  these  several  propositions  we  refer  to  B\"me 
v.  Clark,  31  111.  App.  651;  Harris  v.  Brain,  33  111.  App. 
510;  Alley  v.  Limbert,  35  111.  App.  592,  and  numerous  cases 
therein  cited.  In  the  absence  of  something  appearing  upon 
which  this  court  can  see  that  the  court  below  committed 
error,  the  presumption  must  be  that  the  judgment  below  is 
correct.     Schmidt  v.  Braley,  112  111.  48;   Byrne  v.  Clark, 

31  111.  App.  651. 

Judgment  affirmed. 


John  McClory 

V. 

Mary  Lancaster. 


Assumpsit  for  Work  and  Labor — Instructions — Family  Relation, 

1.    Li  an  action  for  work  and  labor,  where  the  plaintiff  had  li\^ed  in 
defendant's  family  for  a  period  of  years,  the  controvei-sy  being  as  to 
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whether  she  worked  under  a  contract  or  lived  with  defendant  as  a  mem- 
ber of  his  family,  under  such  circumstances  that  the  law  will  not  imply 
a  promise  to  pay  for  the  work  done,  heldy  it  was  error  to  so  instruct  the 
jury  as  to  make  t^he  result  depend  upon  whether  plaintiff  rendered  serv- 
ices at  the  request  of  defendant. 

2.  "Where  the  evidence  is  conflicting  each  party  has  the  right  to  have 
the  jury  accurately  instructed  as  to  the  law  of  the  case,  and  that  those 
of  the  opposite  party  shall  be  free  from  error. 

[Opinion  filed  April  9,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  George  Driggs,  Judge,  presiding. 

Messrs.  Dalton  &  Lumbard,  for  appellant. 

No  appearance  for  appellee. 

Shepard,  J.  This  was  an  action  of  assumpsit  by  the 
appellee  against  the  appellant  for  work  and  labor,  which 
resulted  in  the  court  below  in  a  verdict  and  judgment  for 
$315,  in  favor  of  the  appellee  on  a  third  trial  before  a  jury, 
the  first  trial  having  resulted  in  a  disagreement  by  the  jury, 
and  the  second  in  a  verdict  for  $500,  which  was  set  aside. 
Under  such  circumstances  the  judgment  of  the  court  below 
would  be  affirmed,  except  for  the  plain  error  committed  in 
the  giving  of  the  second  of  appellee's  instructions. 

The  services  sued  for  were  rendered  by  the  appellee 
during  a  period  of  eight  years — from  October  1877,  until 
October,  1885,  while  the  appellee  lived  in  the  family  of  the 
appellant,  whose  wife  Avas  appellee's  sister,  during  which 
time  she  received  her  board  and  an  equivalent  of  about 
fifty  dollars  a  year  in  clothing.  The  gist  of  the  controversy 
is  as  to  the  circumstances  under  which  the  appellee  so  lived 
and  worked  in  appellant's  family ;  whether  under  any  con- 
tract that  she  should  be  paid  for  her  services,  or  merely  as 
a  member  of  the  familv,  under  such  relations  as  the  law  will 
not  imply  a  promise  to  pay  from.  The  distinctions  to  be 
found  between  such  cases  are  well  stated  in  Avers,  Executor, 
V.  Hull,  5  Kansas,   419;  Eobinson  v.  Cushman,  2  Denio, 
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149 ;  Scully  v.  Scully,  Executor,  28  Iowa,  548 ;  Woolsey  v. 
White,  7  111.  App.  277 ;  Stock  v.  Stoltz,  137  111.  349;  and  is 
recognized  in  a  large  number  of  other  cases.  It  was  a 
question  for  the  jury  to  determine,  and  if  they  had  not  been 
erroneously  instructed  their  verdict  would  not  be  disturbed. 

The  second  instruction  given  for  appellee  was  as  follows : 

"  The  court  instructs  the  jury  as  a  matter  of  law,  that  if 
one  person  does  work  for,  or  renders  services  to  another 
])erson,  at  his  or  her  request,  the  benefit  of  which  work  or 
services  are  accepted  by  the  person  for  whom  such  work  is 
done,  or  to  whom  such  services  are  rendered,  then  the  law 
implies  a  promise  on  the  part  of  the  person  for  whom  such 
work  is  done,  or  to  whom  such  services  are  rendered,  to 
pay  unto  the  person  doing  such  work  or  rendering  such 
services,  such  an  amount  as  such  work  or  services  are  rea- 
sonably worth ;  and  the  jury  are  instructed  that  if  they 
find  from  a  preponderance  of  the  evidence  in  this  case,  that 
the  plaintiff,  Mary  Lancaster,  did  work  for  and  rendered 
services  to  the  defendant,  John  McClory,  at  his  request,  or 
at  the  request  of  his  wife,  and  that  the  defendant  accepted 
such  work  or  services,  and  received  the  benefits  thereof, 
they,  the  jury,  should  find  the  issues  for  the  plaintiff,  and 
assess  the  plaintiff's  damages  at  such  a  sum  as  the  jury  may 
find  from  the  preponderance  of  the  evidence,  such  work  or 
services  are  reasonably  worth." 

This  instruction  is  bad,  inasmuch  as  it  confines  itself  to 
the  proposition  as  to  whether  the  services  sued  for  were 
rendered  at  the  request  of  appellant's  ^vife  and  accepted  by 
the  appellant,  and  entirely  ignores  the  other  proposition,  for 
the  jury  to  ascertain  from  the  evidence  as  to  whether  she 
went  into  the  family  as  a  member  thereof  and  for  a  home, 
or  some  other  inducement  than  a  pecuni<ary  one  for  her 
labor. 

There  was  a  direct  conflict  in  the  evidence  as  to  the  circum- 
stances under  which  the  appellee  entered  the  family  of  the 
appellant,  and  her  relationship  while  there.  That  is  the 
very  gist  of  the  controversy  as  gathered  from  the  evidence, 
and  it  should  have  been  submitted  to  the  jury  under  a 
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l)roper  instruction.  Neither  was  the  instruction  cured  by 
the  third  of  appellant's  instructions,  as  modified  by  the 
court. 

"  In  a  case  where  the  evidence  is  conflicting,  and  there 
may  be  doubt,  each  party  has  an  indubitable  right  to  have 
the  jury  clearly  and  accurately  instructed  as  to  the  law  of 
case.  Not  only  that  his  own  instructions  shall  be  proper, 
but  those  of  the  opposite  party  shall  be  free  from  error." 
I.  C.  E.  II.  Co.  V.  Maffit,  76  111.  431 ;  Davis  v.  Cobb,  11  111. 
App.  587.  ' 

For  the  error  pointed  out  the  judgment  of  the  court 
below  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

Reversed  aiul  remanded. 


Chicago  &  Great   Western   Railroad    Company 

V. 

Carl  Wedel. 

Real  Property — Damage  to — Location  and  Operation  of  Railroad — 
Theory  of  Suit  Adopted  by  Partieit — Effect  of  on  Appeal — Immaterial 
Error — Evidence — Instructions, 

In  an  action  brought  bj  an  adjacent  property  owner  to  recover  dam- 
ages suffered  through  the  location  and  operation  of  defendant's  railroad, 
where  the  suit  was  tried  upon  the  theory,  adopted  by  both  parties,  that 
the  appellee  was  entitled  to  recover  in  this  suit  the  diminution,  if  any, 
in  the  value  of  his  premises  by  the  locution  and  operation  of  defendant's 
road,  held,  that  on  appeal  the  appellant  could  not  object  that  that  was 
sot  the  correct  theory  of  the  case. 

[Opinion  filed  April  9,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Bakee,  Judge,  presiding. 

Messrs.  II.  S.  Boutell  and  K.  K.  Knapp,  for  appellant. 


44    215 


44 
54 
54 


815 
505 
615 


44 

91 


215 
483 


44 
1908 


215 
860 


Mr.  ISTewto^'  x\.  Partridge,  for  appellee. 


216  Appellate  Courts  of  Illinois. 

Vol.  44.]  C.  &  G.  W.  R.  R.  Ck).  v.  Wedel. 

Gary,  J.  On  this  record  it  appears  that  the  appellee 
owns  a  lot,  twenty-four  feet  wide,  with  a  two-story  and  base- 
ment dwelling  house  upon  it,  fronting  south  on  llebecea 
street,  and  the  a])pellant  has  a  two-track  railroad  in  opera- 
tion in  the  street,  the  north  track  of  which  is  nine  feet 
south  of  the  southeast  comer  and  touches  tlie  southwest 
comer  of  the  lot.  The  suit  was  tried  u j)on  the  theory,  adopted 
by  both  parties,  that  the  appellee  was  entitled  to  recover  in 
this  suit  the  diminution,  if  any,  in  tlie  value  of  his  premises 
by  the  location  and  operation  of  the  road.  When  the  a]>- 
pellee  rested  his  case,  he  had  not  proved  that  the  appellant 
owned  or  o])erated  the  road;  but  the  appellant  supplied  that 
omission,  thereby  wai\dng  the  motion  to  dismiss.  Joliet 
By.  Co,  V.  Velie,  26  N.  E.  E.  108G;  Campau  v.  Bemis,  35 
111.  App.  37. 

A  w^itness  for  appellee  was  asked,  "  And  from  the  prox- 
imity of  the  premises  to  the  railroad  track  ciin  you  tell 
whether  the  smoke  and  cinders  and  gases  from  passing 
locomotives  would  enter  those  premises — enter  the  house  ? '' 
and  he  answered,  "  Yes,  sir;  very  likely."  The  exception 
to  this  question  is  well  taken,  and  if  it  were  reasonably 
probable  that  the  result  could  have  been  aflfected  by  the 
answer,  it  would  be  error.  But  the  matter  is  of  such  com- 
mon  knowledge  that  it  is  impossible  that  the  jury  could 
have  thought  X;hat  answer  of  any  consequence.  The  other 
complaint  as  to  evidence  is,  that  a  witness  for  the  appellant 
who  had  testified  as  to  value,  was  not  permitted  to  answer 
the  question,  "Was  that  valuation  based  upon  what  you 
had  been  paying  for  similar  property  in  the  neighborhood  i " 
There  are  divers  valid  objections  to  that  question.  First,  it 
is  leading;  second,  it  leaves  to  the  opinion  of  the  witness 
what  is  similar  property;  and  third,  it  lumps  transactions 
which,  though  in  detail  admissible,  must,  if  put  in  evidence, 
be  so  described  that  the  jury  may  make  the  comparison  and 
draw  the  proper  inference. 

The  instructions  given  are  as  follows : 

For  appellee :  "  The  question  for  the  jury  in  this  case  is 
whether  the  construction  and  operation  of  the  railroad  con- 
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structed  by  defendant  in  Rebecca  street,  near  the  premises 
of  defendant,  damaged  and  depreciated  the  market  value  of 
the  premises  of  the  phiintiflf.  If  from  all  the  evidence  you 
find  and  believe  that  the  effect  of  the  construction  and 
operation  of  said  road  was  to  damage  and  depreciate  the 
value  of  said  premises  in  the  market,  you  will  find  the 
amount  the  value  of  said  premises  was  thereby  depreciated, 
and  find  the  defendant  guilty,  and  award  him  as  damages 
the  amount  of  such  depreciation  in  value." 

For  appellant :  "  The  jury  are  instructed  that  they  must 
find  for  the  defendant  unless  they  find  that  the  construc- 
tion and  oi^ration  of  the  tracks  of  the  defendant  have 
caused  the  premises  of  the  plaintiff  to  depreciate  in  market 
value.  The  jury  are  instructed  that  if  they  find  from  the 
evidence  that  the  premises  of  the  plaintiff  Avill  sell  for  more 
in  the  open  market  than  it  would  if  the  tracks  of  the  de- 
fendant had  not  been  constructed  and  operated  in  the 
manner  shown  by  the  e\adence,  and  that  this  result  was 
caused  by  the  construction  and  operation  of  the  tracks  of 
the  defendant,  then  thev  should  find  for  the  defendant." 

An  instruction  asked  by  the  appellant  and  refused  is: 
"  The  iurv  are  instructed  that  if  thev  find  from  the  evidence 
that  the  construction  and  operation  of  the  tracks  of  the  de- 
fendant has  caused  a  change  in  the  best  use  to  which  the 
premises  could  be  applied,  and  that  the  property  is  now 
worth  more»in  the  open  market  for  the  new  use  than  it  was 
before  the  construction  of  the  road,  then  they  should  find 
for  the  defendant." 

We  have  already  said  that  the  suit  was  tried  upon  the 
theory  adopted  by  both  parties,  that  the  ai)pellee  was  en- 
titled to  recover  in  this  suit  the  diminution,  if  any,  in  the 
value  of  his  premises  by  the  location  and  operation  of  the 
road.  That  such  theory  was  adopted  by  both  parties  is 
shown  by  the  instructions  they  asked,  and  as  to  the  appel- 
lant, it  is  further  shown  by  the  statement  of  the  counsel  of 
appellant  on  the  trial,  when  offering  evidence,  viz.,  "  bearing 
in  mind  always  the  language  of  the  Supreme  Court  that  in 
this  suit  he  (the  appellee)  recovers  once  for  all  the  damages 
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present  and  prospective."  It  is  not  open  to  the  ap|)ellant 
now  to  say  that  that  is  not  the  right  theory.  Chicago  F. 
&  B.  Co.  V.  Major,  30  111.  App.  276;  Mclfahon  v.  Sankey,  35 
111.  App.  341;  Chicago  v.  Moore,  40  111.  App.  332.  The 
refused  instruction  is  but  a  ])araphrase  of  the  second  one 
given  for  the  appellant.  It  was  rightly  refused.  Daegling 
V.  111.  Yault  Co.,  33  111.  App.  341,  and  cases  tliere  cited  by 
counsel.  The  jury  awarded  the  appellee  $1,500  damages. 
The  appellant  endeavored  to  satisfy  the  jury  that  the  prem- 
ises were  increased  in  value  by  becominor  adapted  to  busi- 
ness, through  the  transportation  facilities.  But  this  was 
upon  the  very  uncertain  hypothesis  that  they  would  be  used 
in  connection  with  adjoining  property.  That  for  a  r^esi- 
dence  it  is  inconvenient  to  have  a  railway  operated  almost 
across  the  threshold  seems  obvious. 

There  is  no  ground  for  reversing  the  judgment,  and  it  is 
atRrmed. 

Jxuhjment  affirmed, 

"Waterman,  P.  J.,  dissenting.  The  declaration  in  this 
case  was  substantially  as  follows :'  "  For  that  whereas,  the 
plaintiff  before  and  at  the  time  of  the  committing  of  the 
grievances  hereinafter  mentioned  by  tlie  defendant  Avas  and 
from  thence  hitherto  has  been,  and  still  is,  possessed  as  in 
fee  of  the  premises,  known,  etc.,  which  said  premises  are 
improved  among  other  buildings  by  a  certain  dwelling 
house,  in  whicli  said  plaintiff  resides  with  his  family,  and 
part  of  which  house  the  plaintiff  lets  for  him  to  divers  per- 
sons for  a  rental  paid  to  him  by  them  in  that  behalf,  and 
the  })laintiff  says  that  he  has  been  and  is  entitled  to  the 
quiet  enjoyment,  benefit  and  use  of  the  said  premises  and 
improvements,  and  every  part  thereof,  but  that  the  defend- 
ant well  knowing  the  premises,  but  contriving  and  wrong- 
fully intending  to  injure  the  plaintiff  and  disturb  him  in  the 
convenient  and  quiet  use  of  the  said  dwelling  house  and  of 
the  said  i)remises  with  the  appurtenances,  heretofore,  to  wit, 
on  or  about  the  1st  day  of  January,  A.  D.  18SS,  constructed, 
built  and  threw  up  an  embankment  in  front  of  said  dwelling 
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house  upon  Eebecca  street,  on  which  said  lot  and  said 
premises  fronts  and  is  located,  caused  to  ba  constructed, 
built  and  laid  down  certain  railroad  tracks  in  and  upon  the 
said  embankment  so  located  upon  said  street,  and  from 
thence  hitherto  said  defendant  has  run  its  locomotive  en- 
gines, operated  by  steam,  and  its  train  of  cars  along  and 
n\K>n  the  said  track  and  embanjcment  in  said  stre6t  immedi- 
ately adjoining  said  premises  of  plaintiff,  thereby  causing 
and  creating  great  jarring,  shaking  and  shocks  of  and  to  the 
sjiid  dwelling  house,  and  also  causing  and  creating  great 
noises  and  disturbances  which  interfere  with  the  said 
plaintiff  in  the  use  and  enjoyment  of  his  said  dwelling 
house,  and  also  throwing,  casting  into  and  upon  the  said 
dwelling  house  and  premises,  and  causing  to  fall  upon  said 
premises  and  to  pass  into  said  dwelling  house,  dust,  dirt, 
cinders,  ashes,  smoke  and  noisome  vapors,  and  furtlier,  the 
defendant,  by  means  of  the  said  embankment  has  i)revented 
from  flowing  and  passing  away  from  the  said  lot  and  prem- 
ises of  the  plaintiff  upon  said  street,  which  is  servient 
thereto,  the  water  which  falls  upon  the  said  lot  and  prem- 
ises, and  by  means  of  said  embankment  has  prevented  the 
water  which  falls  upon  the  adjacent  premises  and  streets 
from  passing  away,  but  has  caused  the  same  to  flow  into 
and  upon  the  said  premises  and  dvv^elling  house  of  the 
plaintiff,  and  has  caused  the  said  water  so  prevented  from 
running  away,  from  his  lot  and  premises,  and  so,  as  afore- 
said, caused  it  to  flow. and  run  upon  his  said  lot  and  prem- 
ises, to  stand  and  become  stagnant  upon  his  said  ])remises, 
and  in  and  under  his  said  dwelling  house,  and  thereby  has 
caused  said  stagnant  water  to  generate  noisome,  offensive 
and  deleterious  gases  and  vapors,  Avhich  have  passed  through 
and  into  said  dwelling  house  of  the  plaintiff,  and  also  by 
means  of  said  embankment  the  defendant  has  entirelv  and 
absolutely  cut  off  access  to  the  said  premises  and  dwelling 
house  of  the  plaintiff  along  and  upon  and  by  means  of  said 
Rebecca  street,  which  is  the  only  street  giving  access  to  the 
premises  of  the  plaintiff,  so  that  the  plaintiff  is  altogether 
and  entirely  prevented  from  having  access  to  the  front  of 
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his  premises  by  means  of  said  street,  and  which  access  the 
plaintiff  was  and  is  entitled  to  have  and  enjoy  without 
hinderance  or  obstruction  by  means  of  said  embankment 
and  railroad  of  the  defendant. 

"And  the  plaintiff  says  that  by  means  of  the  premises 
he  has  been  greatly  hindered  in  the  use  and  enjoyment  of 
his  said  premises  and  dwelling  house,  and  that  the  rental 
value  of  said  premises  which  before  the  committing  of  said 
grievance  had  always  been  rented,  hfis  been  greatly  depre- 
ciated and  has  been  nearly  destroyed,  and  said  dwelling 
house  is  often  vacant  and  unrented  because  tenants  refuse 
to  submit  to  said  nuisances  caused  by  the  defendant  therein, 
and  that  by  means  of  the  water  as  aforesaid  being  conveyed 
to  and  flowing  upon  his  said  lot  and  being  so  prevented 
from  flowing  away  therefrom,  and  the  noisome  and  offen- 
sive vapors  thereby  generated,  great  loss,  hurt  and  damage 
has  accrued  to  the  health  and  comfort  of  the  plaintiff  and 
his  family  in  the  use  and  enjoyment  of  said  dwelling 
house  as  the  residence  of  the  plaintiff  and  his  family,  and 
that  by  means  of  the  dirt,  cinders  and  smoke,  ashes,  dust 
and  vapors  and  other  offensive  substances  and  odors 
caused  by  the  use  and  operation  of  the  said  railroad  to  jmss 
into  and  fall  upon  the  said  dwelling  house  and  premises,  he 
has  likewise  been  greatly  damaged  and  injured  in  the  use 
and  enjoyment  of  the  said  ])reniises  as  aforesaid,  and  that 
by  means  of  the  noise,  jarring,  shaking  and  disturbance 
caused  by  the  operation  of  said  railroad  by  the  defendant, 
the  plaintiff  is  likewise  greatly  injured,  hindered,  obstructed 
and  damaged  in  the  quiet  and  peaceable  enjoyment  of  his 
said  dwelling  house  and  the  premises  to  which  he  was  and 
is  of  right  entitled. 

"  Wherefore  the  plaintiff  says  that  he  has  incurred  and 
sustained  damages  to  the  amount  of  83,500  by  means  of  the 
said  wrongful  acts  of  the  defendant,  wherefore  he  brings 
his  suit,"  etc. 

It  is  the  rule  in  this  State  "  that  one  may  bring  suit  for 
the  deterioration  in  value  of  real  property  from  a  nuisance, 
allcying  ita  ^evmanency^  and  that  by  such  an  action  the 
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plaintiff  consents  to  the  continuance  of  the  nuisance  and 
accepts  the  judgment  recovered  as  a  compensation  therefor." 
C.  &  E.  P.  K.  K.  Oo.  V.  Loch,  118  111.  203-208.  But  it  does 
not  follow  from  this  that  b\r  such  a  recovery  the  riffht  to 
maintain  a  negligent  or  dangerous  method  of  construction 
is  secured.  The  damage  for  which  a  recovery  is  had  in  an 
action  alleging  the  creation  of  a  nuisance  of  a  permanent 
character  by  a  railroad  is,  if  the  nuisance  be  such  as  neces- 
sarily results  from  the  construction  or  operation  of  the  road, 
for  such  injury  as  results  from  a  proper  construction  and 
operation  of  the  road;  for  injuries  which  result  from  an 
improper  construction  ot  operation,  successive  actions  may 
be  maintained  from  time  to  time  as  injuries  from  such  cause 
occur.     O.  &  M.  Rv.  Co.  v.  Wachter,  123  111.  440. 

From  this  it  necessarily  follows  that  in  an  action  against 
a  railroad  alleging  a  ))ermanent  nuisance,  damage  which  is 
the  result  of  an  improper  construction  can  not  be  taken  into 
account.  A  recovery  gives  no  right  to  maintain  such  im- 
proper construction;  a  subsequent  action  may  be  maintained 
for  an  injury  to  property,  so  caused,  and  consequently  it 
should  not  be  considered  in  an  action  for  a  permanent  nui- 
sance. In  the  present  case,  the  declaration  contains  no  alle- 
gation that  the  nuisance  is  a  permanent  one,  nor  any  that 
the  road  is  improperly  constructed  or  operated.  The  acts 
of  the  defendant  set  forth  and  complained  of  are  many  of 
them  manifestly  not  such  as  are  necessarily  or  probably 
permanent  in  their  character. 

Some  of  the  acts  set  forth,  as  the  causing  of  water  to 
flow  upon  and  back  up  on,  stand  and  become  stagnant,  and 
to  generate  noisome,  offensive  and  deleterious  gases  upon 
the  premises  of  the  plaintiff,  are  such  as  the  defendant  could 
not  acquire  or  the  plaintiff  sell  in  the  city  of  Chicago,  to 
any  one ;  nuisances  which  the  defendant  can  not  acquire  a 
right  to  maintain  in  a  great  city.  Nor  is  the  "  loss,  hurt 
and  damage  which  has  accrued  to  the  health  and  comfort 
of  the  plaintiff  and  his  family  in  the  use  and  enjoyment  of 
said  dwelling  house  "  a  permanent  injury,  or  an  injury  to 
the  property.  For  whatever  damage  has  been  sustained 
from  loss  of  health  by  the  plaintiff  or  his  family  in  conse- 
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quence  of  any  wrongful  acts  of  the  plaintiflF,  they  or  he  may 
maintain  other  actions.  The  declaration  is  in  no  sense  for 
a  permanent  nuisance,  but  for  wrongs  for  which  successive 
recoveries  may  be  had.  Its  concluding  averment,  that  the 
plaintiff  is  likewise  greatly  injured,  hindered,  obstructed  and 
damaged  in  the  quiet  and  peaceable  enjoyment  of  his  dwell- 
ing house,  is  a  statement  of  past  injuries  personal  to  the 
plaintiff  and  not  of  a  loss  by  a  permanent  depreciation  in 
the  value  of  his  property.  Nevertheless  the  plaintiff  tried 
his  case  upon  the  theory  that  he  had  sued  and  was  to  re- 
cover for  a  permanent  injury ;  the  court  refused  to  take  the 
case  from  the  jury,  and  the  verdict  and  judgmf^nt  are  mani- 
festly for  a  permanent  nuisance. 

It  seems  to  me  that  upon  such  a  declaration  the  judg- 
ment in  this  case  ought  not  to  stand.  The  rule  that  the 
alkgata  and  proiata  must  correspond,  is  as  well  established 
as  any  rule  can  be;  it  is  based  upon  most  substantial  I'eason; 
its  maintenance  is  essential  to  the  ac^^lministration  of  justice, 
and  to  allow  it  to  be  frittered  away  is  to  destroy  the  value 
of  our  whole  system  of  written  pleadings.  That  a  declara- 
tion upon  a  promissory  note  may  be  tiled  and  under  it  a 
judgment  in  ejectment  be  had,  is  to  my  mind  abhor- 
rent. So  too,  that  one  may  sue  and  declare  for.  injuries  to 
his  person,  to  his  health,  or  comfort,  and  have  a  recovery 
which  establishes  a  right  to  destroy  his  home,  is  a  thing 
which  I  am  unable  to  reconcile  with  an  orderly  or  useful 
administration  of  the  law.  The  party  who  sues  for  a  nui- 
sance to  his  proi)erty,  in  its  nature  permanent,  caused  by 
one  who  has  no  legal  right  to  maintjiin  such  nuisance,  has  a 
right  to  elect  whether  he  will  treat  the  injury  as  pennanent 
and  so  recover  once  for  all  the  entire  damage,  past  and  pros- 
pective, or  by  such  successive  actions  compel  an  abatement 
of  the  unlawful  nuisance.  He  can  not  be  comj^elled  by  the 
creator  of  the  nuisance  to  either  submit  to  it  or  to  sell  his 
property  for  what  a  jury  may  give  him.  Holmes  v.  Wilson, 
10  A.  &  E.  503;  Thompson  v.  Gibson  et  al.,  8  M.  &  W.  281; 
AVhitehouse  v.  Fellows  10  C.  B.  (N.  S.)  705;  Esty  v.  Baker, 
48  Me.  495;  C.  &  O.  Canal  Co.  v.  Hitchins,  65  Me.  140; 
Bare  v.  Hoffman,  79   Penn.  St.   71;   Thompson  v.  Morris 
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Canal  &  Banking  Co.,  17  JST.  J.  L.  480;  Thayer  v.  Brooks,  17 
Ohio,  489.  If  the  plaintiff  does  not  see  fit  to  allege  a  per- 
manent nuisance,  neither  the  trial  court  nor  the  defendant 
ought  to  be  permitted  to  turn  the  action  into  case  for  a 
permanent  depreciation,  and  thus  compel  him  to  submit 
forever  to  what  he  has  a  right  to  have  removed.  So  in 
the  case  of  an  action  against  a  railroad.  Tilings  which 
would  otherwise  be  nuisances,  it  may  maintain;  as  an  abate- 
ment of  these  can  not  be  compelled,  only  an  action  for  a  per- 
manent injury  to  property  is  maintainable;  but  for  things 
which  the  road  has  no  right  to  continue,  as  an  improper  con- 
struction, or  evils  resulting  therefrom,  successive  actions  may 
be  brought,  and  an  abatement  of  the  nuisance  forced.  By 
what  is  alleged  in  the  plaintiff's  declaration,  can  the  char- 
acter of  his  action  and  the  right  he  will  insist  upon,  alone 
be  determined  ?  And  he  can  not  be  driven  to  the  asser- 
tion of  one  right  if  he  prefers  to  claim  under  another. 
Whatever  may  have  been  the  evidence  adduced  in  the  pres- 
ent case,  the  pleadings  ought  to  be  such  as  to  indicate  tlie 
nature,  effect  and  scope  of  the  judgment  rendered.  Where 
valuable  rights  to  real  property  are  lost  and  acquired  under 
legal  proceedings,  the  record  of  the  cause  ought  to  be  such 
that  the  facts  established  by  and  the  rights  acquired  under 
the  judgment  will  not  rest  in  the  fleeting  memory  of  wit- 
nesses, but  will  appear  from  an  inspection  of  the  judgment 
roll.  Wheeler  v.  Eeed,  36  111.  81-85;  Guest  et  al.  v. 
Reynolds,  08  111.  478-480-488;  Claycomb  v.  McCoy,  48  111. 
110;  C.  &  A.  Ry.  Co.  v.  Taylor,  40  111.  280;  First^  Baptist 
Church  of  Chicago  v.  Hyde,  40  111.  150-154. 

If  the  case  of  O.  &  M.  Ry.  Cg.  v.  Wachter,  is  to  be  fol- 
lowed, I  see  no  reason  why  the  plaintiff  may  not  bring 
successive  actions  for  the  flooding  of  his  premises  shown  in 
the  present  case;  there  was  no  evidence  tending  to  show 
that  it  was  even  reasonably  necessary  to  construct  the  road 
so  as  to  cause  the  water  to  stand  upon  plaintiff's  premises; 
yet  for  damages  that  have  been  and  will  be  so  caused  a 
recoverv  has  been  had. 

The  judgment  ought,  I  think,  to  be  reversed  and  the  cause 
remanded. 
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Chicago  Exhaust  &  Blow  Pipe  Company 

V. 

Ja5Ies  M.  Johnson. 

Master  and  Servant — Recovery  of  Wages—New  Trial. 

1.  A  party  moving  for  a  new  trial  on  the  ground  of  newly  difKX)vered 
evidence,  to  meet  evidence  offered  on  the  trial,  must  show  that  he  has 
been  guilty  of  no  negligence  in  not  discovering  and  producing  it  upon 
the  former  trial. 

'  2.  A  plaintiff  has  the  same  legal  right  to  prove  a  special  contract  of 
liiring  under  the  common  counts  as  he  has  to  rely  on  an  implied  contract, 
and  given  defendants  are  bound  to  know  this  and  l)e  prepared  to  meet 
any  evidence  that  the  plaintiff  may  intrtxluce  to  sustiiin  his  pleadings. 

3.  Upon  rehearing,  this  coiu't  reverses  the  judgment  for  the  plaintiff, 
it  being  apparent  tliat  the  jury  allowed  him  compensation  for  a  period 
antedating  the  formation  of  defendant  corporation. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Messrs.  C.  R  Eyer  and  Monk  &  Elliott,  for  appellant. 

Messrs.  Ashcraft  &  Gordon,  for  appellee. 

Per  Curiam,  This  was  an  action  by  appellee  for  wages 
claimed  from  the  appellant  for  services  alleged  to  have  been 
rendered.  Appellee  claimed  S^^>^0.()4,  and  the  jury  rendered 
a  verdict  in  his  "favor  for  $340.  There  was  a  conflict  in  the 
evidence  as  to  whether  ap])ellee  was  ever  employed  by  ajv 
])ellant,  and  as  to  the  value  of  his  services.  That  he  did 
work  for  appellant  was  admitted,  but  it  was  claimed  that  it 
was  done  upon  the  employment  and  by  the  direction  of  one 
Koutche,  who,  it  is  said,  paid  apj>ellee  for  it.  After  a  care- 
ful examination  of  the  record  we  find  it  impossible  to  say 
that  the  verdict  found  by  the  jury  was  not  warranted  by  the 
evidence,  or  that  it  is  against  the  fair  preponderance  thereof. 
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The  only  other  question  is  whether  there  was  any  such 
surprise  on  appellant  in  the  evidence  given  by  appellee,  as 
required  the  court  to  set  aside  the  verdict  in  order  to  let  in 
the  testimony  of  witnesses  who  would,  according  to  their 
affidavits  filed  on  the  motion  for  new  trial,  have  contmdicted 
appellee  as  to  the  fact  of  his  having  been  employed  by  of- 
ficers of  the  company.  Appellee  had  the  same  legal  right 
to  prove  a  special  contract  of  hiring  under  the  common 
counts  as  he  had  to  rely  on  an  implied  contract,  and  appel- 
lants were  bound  to  know  that  and  to  be  prepare<l  to  meet  any 
evidence  that  plaintiff  might  introduce  to  sustain  his  plead- 
ings. The  witnesses  who  would  contradict  appellee  were 
officers  of  the  defendant  company,  and  the  officer  of  said 
company  who  had  the  management  of  the  defense  of  this 
suit  had  inquired  of  them  and  knew  that  they  would  testify 
that  they  had  never  employed  appellee  to  serve  the  company, 
lie  knew  what  their  evidence  would  be,  and  still  neglected 
to  take  it  by  deposition  to  meet  a  case  that  appellee  had  a 
right  to  make  under  his  declaration. 

This  is  not  surprise,  but  negligence.  The  real  surprise 
consisted  in  the  fact  that  ap})ellee  introduced  evidence 
which  appellant  was  not  prepared  to  rebut  to  the  satisfac- 
tion of  the  jury.  The  defeated  party  in  nearly  all  trials 
sustains  a  similar  surprise. 

A  party  moving  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  to  meet  evidence  offered  on  the  trial, 
must  show  that  he  has  been  guilty  of  no  negligence  in  not 
discovering  and  producing  it  ^ipon  the  former  trial.  The 
relaxation  of  these  rules  would  encourage  litigation,  and  re- 
ward ignorance  and  carelessness  at  the  exi>ense  of  the  oppo- 
site party.    Champion  v.  Ulmer,  70  111.  322. 

The  evidence  which  it  is  sought  to  introduce  would  not 
on  another  trial  be  conclusive,  and  it  is  cumulative  in  char- 
acter, as  evidence  was  offered  on  the  very  point  to  which  it 
is  directed  on  the  last  trial. 

There  is  no  error  disclosed  that  warrants  the  reversal  of 
the  judgiiient,  and  it  will  therefore  be  affirmed. 

Juihjment  affirmed. 

▼ou  XLIV  lA 
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\^Upon  petition  for  reliearing^  opinion  Jiled  March  19^  189^.] 

Waterman,  P,  J.  This  was  an  action  b\^  appellee  to  re- 
cover for  services  rendered  to  appellant.  There  was  a  dis- 
pute as  to  whether  appellee  had  worked  for  appellant. 
Upon  the  trial  appellant  asked  to  have  the  jury  instructed 
that  the  plaintiif  could  not  recover  for  work  done  before 
the  company,  appellant,  came  into  existence.  This  the  court 
refused  to  give. 

There  were  no  facts  shown  justifying  the  recovery  for 
services  performed  prior  to  the  formation  of  the  company, 
yet  it  is  manifest  that  the  jury  awarded  to  appellee  com- 
pensation for  four  months'  service,  one  of  which  was  prior 
to  the  creation  of  the  corporation. 

The  judgment  of  the  Superior  Court  must  therefore  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Abraham  Bernstein 

V. 

Samuel   Roth. 

Verdict — Of  Several  Juries — Effect  of— Collision  on  Highway — Re- 
sponsibility of  Owner  of  Team  Driven  by  Another. 

Two  juries  having  successively  found  verdicts  for  the  plaintiff  in  the 
case  at  bar,  this  court  refuses  to  reverse  tlie  judgment,  although  the 
verdict  appears  to  be  contrary  to  the  evidence. 

[Opinion  filed  April  9,  1892.] 


Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

Messrs.  Blum  &  Blum,  for  appellant. 

Messrs.  Joseph  B.  David  and  John  C.  King,  for  appellee. 
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Waterman,  P.  J.  The  question  presented  by  the  record 
in  this  case  is  entirely  one  of  fact.  Is  the  evidence  sufficient 
to  sustain  the  verdict  ?  In  our  judgment  the  jury  ought 
not  to  have  found  as  they  did.  We  are  of  the  opinion  that 
the  preponderance  of  the  evidence  is  to  the  effect  that  the 
party  driving  appellant's  team  when  the  collision  occurred, 
was  neither  in  the  service  of  Mr.  Bernstein  nor  epgaged  in 
the  performance  of  any  service  for  him ;  in  brief,  that  he 
was  out  upon  an  expedition  entirely  for  his  own  pleasure 
and  without  the  knowledge  of  appellant.  In  our  opinion, 
the  weight  of  the  evidence  is  that  the  party  driving  the 
team  is  alone  to  blame  for  this  accident.  He  accepts  the 
responsibility  and,  so  far  as  his  testimony  can,  exculpates 
appellant.  But  appellant  is  pecuniarily  responsible  and  the 
careless  driver  (we  presume)  is  not ;  so  appellant  has  been 
sued  and  a  judgment  has  been  obtained  against  him. 

The  testimony  upon  all  the  vital  questions  is  conflicting, 
and  while  we  do  not  agree  with  the  jury  in  its  conclusions, 
we  do  not  feel  w^arranted  by  this  record  in  reversing  the 
judgment  in  this  case.  The  question  of  fact  was  for  the 
jury  to  decide.  Two  juries  have  come  to  the  same  conclu- 
sion; the  amount  of  the  verdict  was  not  (for  the  injury 
show^n)  unduly  Jarge,  and  we  see  no  reason  for  thinking 
that  a  materially  different  result  would  be  reached  upon 
another  trial. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Jitdgment  affirmed. 

Gary,  J.  The  only  ground  upon  which  I  can  bring  my- 
self to  consent  to  an  affirmance  of  this  judgment  is  that  two 
juries  have,  in  effect,  found  that  the  defense  is  manufact- 
ure<l.  If  it  be,  it  is  wonderfully  ingenious  in  its  simplicity. 
The  ownership  of  the  horse  and  wagon  by  which  the  mis- 
chief was  done  could  not  be  denied ;  but,  it  is  said,  Kahn 
goes  to  the  place  of  business  of  his  friend  Bernstein,  to 
borrow  a  horse  and  wagon  to  move  the  things  of  his 
(Kahn's)  mother-in-law.  Bernstein  is  out,  and  Snyder,  his 
bookkeeper,  won't  lend ;  Kahn  presumes  upon  Bernstein's 
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friendship,  and  drives  the  horse  and  wagon,  which  stand 
before  the  door,  away  without  leave,  and  in  sending  back 
by  the  boy  Shimcrick,  th6  harm  is  done.  That  may  be  true, 
and  great  injustice  done  to  Bernstein.  Tw^o  juries  with 
much  better  opportunity  than  we  can  have  for  judging  of 
the  credibility  of  the  story,  would  not  believe  it.  The  jury 
is  the  ancient — in  England  common  law,  in  America  consti- 
tutional law — tribunal  to  determine  facts. 


Superior  Lumber  Company 

V. 

Marquette  Building  and  Loan  Association, 

Practice — Bill  of  Exceptions — Short  Cause  Calendar, 
Exceptions  can  only  be  preserved  by  bills  of  exception. 

[Opinion  filed  April  9,  1892.] 

In  error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Francis  Adams,  Judge,  presiding. 

Mr.  Israel  Cowen,  for  plaintifif  in  error. 

Mr.  Alfred  L.  Bakek,  for  defendant  in  error. 

Gary,  J.  The  appellant  in  eflFect  concedes  that  the  mer- 
its of  this  case  are  not  reviewable  here,  as  the  evidence  was 
all  on  the  side  of  the  appellee,  and  the  verdict  is  justified  by 
it,  if  it  were  true.  The  questions  he  presents  are  in  relation 
to  practice  on  appeals  from  justices,  as  well  as  under  the 
statute  of  1889,  providing  for  a  short  cause  calendar.  But 
to  show  the  action  of  the  court  upon  motions  and  objec- 
tions he  made,  and  his  exceptions  thereto,  except  in  one 
instance  hereinafter  shown,  he  relies  upon  entries  of  the 
clerk  upon  the  record  of  the  cause  only. 
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The  monotonous  repetition  of  the  proposition  that  exce]> 
tions  can  be  preserved  only  by  bills  of  exception*  is  becom- 
ing tiresome.  Wright  v.  Griffey,  44  111.  App.  115;  Fore- 
man V-  Johnson,  37  111.  App.  452.  What  may  be  reviewed 
without  a  bill  of  exceptions  is  shown  in  Van  Cott  v. 
Sprague,  5  111.  App.  99. 

The  bill  of  exceptions  does*  show  that  after  the  evidence 
was  all  in,  the  appellant "  moved  the  court  that  inasmuch  as 
the  cause  now  on  hearing  has  taken  over  one  hour's  time 
for  the  trial  thereof,  and  more  than  one  hour,  and  the  court 
has  for  that  reason  ordered  the  plaintiff  to  pay  the  costs 
heretofore  accrued,  and  the  said  costs  have  been  paid,  that 
the  court  do  now  take  thexase  from  the  jury  and  strike  the 
same  from  the  short  cause  calendar,  in  accordance  with  the 
statute  in  such  case  made  or  provided,"  and  excepted  to  the 
denial  of  his  motion;  but  the  bill  does  not  show  that  in  fact 
the  cause  had  taken  more  than  one  hour,  or  that  anything 
had  been  done  about  costs.  And  we  need  not  express  any 
opinion  about  what  does  not  appear.  What  the  clerk  says 
upon  that  matter  is  surplusage. 

The  judgment  is  affirmed.  Judgment  affirmed. 


William  A.  Stanton 

V. 

Frank  Kinsey  and  Thomas  J,  Callinan,  Copart- 
ners. 

Practice — Motions — When  Notice  not  Required — Nonsuit ,  When  May 
he  Taken, 


44    22V 
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A  special  demurrer  to  a  declaration  having  been  sustained  in  the  case 
presented,  it  was  proper  for  the  court,  on  a  subsequent  day  of  the  tenn, 
on  motion  of  the  plaintiff,  without  notice  to  the  defendant,  to  set  aside 
the  order  sustaining  the  demmTer  and  allow  the  plaintiff  to  take  a 
nonsuit. 

[Opinion  filed  April  9,  1892.] 
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Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Samuel  P.  McConnell,  Judge,  presiding. 

Mr.  James  A.  Peterson,  for  appellant. 

Messrs.  Tenney,  Church  &  Coffeen  and  George  K. 
Mitchell,  for  appellees. 

Waterman,  P.  J.  The  plaintiff  in  the  court  beloNv 
brought  an  action  of  debt  upon  an  injunction  bond. 
A  special  demurrer  to  the  declaration  being  filed,  an  order 
sustaining  the  same  was  entered  February  6,  1892.  On  the 
8th  of  February,  at  the  same  term,  on  motion  of  the  plaint- 
iff the  order  of  February  6th  was  set  aside  and  the  plaintiff 
allowed  to  take  a  nonsuit.  This  last  order  was  entered  in 
the  absence  of  the  defendant,  and  so  far  as  aj)pears  without 
notice  to  him.  On  the  9tli  of  February,  at  the  same  term, 
the  defendant  appeared  anew,  without  having  served  any 
notice  of  such  motion,  and  moved  the  court  for  leave  to  ex- 
cept to  the  order  of  court  entered  on  the  8th  of  February.   . 

Rules  13  and  19  of  the  Circuit  Court  are  as  follows : 

Eule  13.  "  Motions  not  of  course,  or  contested  motions, 
w^ill  be  heard  on  any  Saturday  of  each  term,  after 
disposition  of  motions  for  a  new  trial  on  that  day,  one 
day's  notice  in  writing  having  been  previously  given.  The 
clerk  will  from  time  to  time  prepare  a  calendar  of  contested 
motions,  upon  which  such  motions  will  be  paced  in  the  order 
in  which  notice  thereof  is  given  to  him.  A  peremptory  call 
of  such  motions  will  be  made  when  ordered  by  the  court, 
of  which  three  days'  notice  will  be  given  in  the  Law 
Bulletin." 

Rule  19.  "All  notices  shall  designate  byname  the  judge 
before  whom  the  matter  therein  referred  to  is  to  be  called 
up,  and  no  motion  or  other  matter  requiring  notice  will  be 
heard  unless  the  rule  is  complied  with,  in  the  absence  of 
the  party  entitled  to  notice." 

It  is  insisted  that  it  was  error  for  the  court  to  have  set 
aside  its  judgment  upon  the  demurrer,  and  to  have  allowed 
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the  plaintiff  to  take  a  nonsuit.  Rules  13  and  19  do  not 
prohibit  the  hearing  of  even  contested  motions  upon  any 
flay  but  Saturday;  the  rules  merely  provide  for  the  making 
of  a  calendar  for  such  motions,  getting  them  placed  thereon, 
and  a  time  which  the  court  may  be  expected  to  devote  to 
such  business. 

The  motion  for  setting  aside  of  the  judgment  on  the 
demurrer  and  for  leave  to  take  a  nonsuit  is  not  of  a  charac- 
ter onlinarily  regarded  as  a  contested  matter.  It  hns  be- 
come in  this  State  almost  a  matter  of  course  to  allow  either 
party  to  plead  over  after  judgment  upon  demurrer.  A 
decision  of  the  court  overruling  or  sustaining  a  demurrer, 
but  not  entering  judgment  thereon  so  as  to  dispose  of  the 
case,  is  merely  interlocutory  and  no  appeal  lies  therefrom. 
Pentecost  v.  ilagahee,  4  Scam.  326 ;  Mays  v.  Caldwell,  5 
Gil.  33 ;  Knapp  v.  Mai-shall,  2G  111.  ()3 ;  Gage  v.  Eich,  50  111. 
:207 ;  Fleece  v.  Russell,  13  111.  31 ;  Black  on  Judgments,  Sec. 
29.  Even  if  a  final  judgment  had,  on  sustaining  the  de- 
murrer, been  entered,  it  could  have  been  in  the  discretion 
of  the  court,  set  aside  at  any  time  during  the  tenn.  BLack 
on  Judgments,  Sec.  306 ;  Frink  v.  King,  3  Scam.  144 ;  Stahl 
v.  Webster,  11  111.  511;  Coughran  v.  Gutcheus,  18  111,  300. 
The  record  recites  that  there  was  no  evidence  before  the 
court  ujK)n  the  granting  of  the  motion  to  set  aside  the  order 
sustaining  the  demurrer.  Such  being  the  record,  it  is  clear 
that  it  can  not  be  said  that  the  court  erred  in  making  such 
order.  The  making  of  the  order  \vas  discretionary  with 
the  court,  and  the  record  must  show  that  the  court  abused 
its  discretion  or  its  action  will  not  be  interfered  with.  A 
plaintiff,  no  plea  of  set-off  having  been  filed,  may  take  a  non- 
suit iit  any  time  before  the  jury  retire  from  the  bar.  He 
can  not  take  a  voluntary  nonsuit  after  a  venlict  has  been 
rendered,  unless  the  verdict  has  been  set  aside  and  a  new 
trial  granted.  Ross  v.  The  City  of  Chicago,  120  111.  365. 
In  such  case,  the  defendant  is  entitled  to  the  judgment  of 
the  court  either  granting  a  new  trial  or  rendering  judgment 
on  the  verdict. 

Where  no  plea  of  set-off  has  been  filed  and  the  jury  have 
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not  retired  from  the  bar,  the  plaintiff  is  at  liberty  to  dismiss 
his  suit  or  take  a  voluntary  nonsuit.  Berry  v.  Savage,  2 
Scam.  261 ;  Ilowe  v.  Ilarrun,  17  111.  491-4:97 ;  "Wilson  S. 
M.  Co.  v.  Lewis,  10  111.  App.  191;  Thompson  on  Trials, 
Sec.  2230;  Adams  v.  Shepard,  24  111.  464;  Gordon  v.  Goodell, 
34  111.  429.  The  only  order  made  from  >vhich  an  appeal 
lies,  was  that  giving  the  plaintiff  a  voluntary  nonsuit;  such 
proceeding  was  proper  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 


1 44^^  Charles  P.  Packer 

~ —  V. 

Melville  T.  Roberts  and  Oscar  D.  Wetherell. 

Practice — Courts  of  Chancery —  Verification  of  Bill — Injunction  to  Re- 
strain Collection  of  Judgment — Bond  Required — Dismissal  of  Bill  as  to 
Part  of  Parties — Appeal. 

No  appeal  lies  from  an  order  dismissing  a  bill  as  to  only  a  portion  of 
the  parties  thereto. 

[Opinion  filed  April  9, 1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  LoREN  C.  Collins,  Judge,  presiding. 

Messrs.  Aldrich,  Payne  &  Washburn,  for  appellant. 

Messrs.  Flower,  Smith  &  Musgrave,  for  appellees. 

Waterman,  P.  J.  Oscar  D.  Wetherell,  as  the  assignee 
under  the  insolvencv  law  of  this  State,  of  Melville  T.  Kob- 
erts,  caused  a  judgment  to  be  entered  against  Charles  P. 
Packer,  upon  a  note  made  by  him,  payable  to  the  order 
of  said  Eoberts.  Packer  filed  a  bill  against  Eoberts  and 
Wetherell,  to  enjoin  the  collection  of  the  judgment.  Serv- 
ice was  had  on  each  of  the  defendants.    AVetherell  appeared 
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and  demurred  to  the  bill.  The  demurrer  was  sustained  and 
an  injunction  theretofore  issued  dissolved,  and  the  bill  as  to 
Wetherell  was  dismissed  for  want  of  equity.  Whereupon 
the  complainant  apj)ealed. 

The  bill  in  this  case  was  not  projDerly  verified;  the  ver- 
ification being  merely  to  the  best  of  complainant's  knowledge 
and  belief.     Siegmund  v.  Asher,  37  111.  App.  122. 

The  injunction  was  improvidently  issued  and  should  have 
been  dissolved,  because  no  bond  conditioned  to  pay  the 
judgment  was  given,  as  the  statute.  Section  8,  Chapter  69, 
requires. 

No  appeal  lies  from  an  order  dismissing  a  bill  as  to  only 

a  portion  of  the  parties.     The  bill  being  still  pending  as  to 

Roberts,  the  ap}>eal  prayed  should  not  have  been  allowed, 

Thompson  v.  FoUansbee,  55  111.  427;  International  Bank  v. 

Jenkins,  109   111.  219;  Hutchinson  v.  Ayres,  117  111.  558; 

People  V.  McFarland,  3  111.  App.  237;  Hoffman  &.  Billings 

Mfg.  Co.  V.  Haxton  Steam  Heater  Co.,  18  111.  App.  484. 

The  appeal  will  be  dismissed. 

Appeal  dismissed. 


Martin  Schultz  LJJ,  ^ 

V. 

Henry  Meiselbar. 

Practice— Negligence  of  Attorney. 

Wilful  or  careless  neglect  by  a  defendant,  of  hLs  cause,  will  generally 
prevent  him  from  relief  from  the  consequences,  even  if  he  have  merits, 
whether  the  case  be  in  chancery  or  at  law;  and  the  negligence  of  his 
attorney  is  the  negligence  of  the  party. 

[Opinion  filed  April  9,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  George  Driggs,  Judge,  presiding. 

Mr.  A.  S.  Cbonk,  for  appellant. 
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Mr.  E.  J.  Walsh,  for  appellee. 

Gary,  J.  On  the  18th  day  of  November,  1891,  a  judg- 
ment by  default,  in  all  res|)ects  regular  so  far  as  the  record 
shows,  was  entered  in  favor  of  the  appellee,  and  against 
the  appellant.  Shortly  thereafter  the  apj>ellant  moved  to 
set  aside  the  default  upon  aflSdavits  that  he  owed  the  appel- 
lee nothing,  and  that»  when  the  judgment  was  entered  the 
declaration  was  not  with  the  files,  but  in  the  possession  of 
liis  attorney,  who  through  press  of  business  h^xl  been  obliged 
to  neglect  many  smaller  matters.  Whether  the  attorney 
is  solvent  does  not  appear.  Wilful  or  careless  neglect  by 
a  defendant  of  his  cause,  will  genendly  prevent  him 
from  relief  from  the  consequences,  even  if  he  have  merits, 
whether  the  case  be  in  chancery  (Smith  v.  Brittenham,  88 
111.  201)  or  at  law  (Union  Hide  and  Leather  Co.  v,  AVoodley, 
75  111.  435);  and  the  negligence  of  the  attorney  is  the  neg- 
ligence of  the  party.  Stenzel  v.  Sims,  25  111.  App.  538; 
AValsh  V.Walsh,  114  111.  655. 

No  authority  is  cited,  nor  is  it  probable  that  any  can  be 
found,  that  the  possession  by  the  defendant,  of  the  declara- 
tion filed  in  time,  extends  his  time  to  plead,  or  prevents  the 
entry  of  his  default  for  not  pleading.  The  judgment  is 
affirmed. 

Judgnt'Cnt  affiniied. 


John  F.  Neagle 

V. 

Edward  M.  Kelly, 


Principal  and  Surety — Appeal  Bond— Action  on— Forcible  Detainer 
— Amount  of  Damages — AssuvtjJtion  by  Tenant  of  Ground  Rent  and 
Taxes—Statute  of  Frauds. 

The  fact  being  that  the  owner  of  a  building  situated  upon  leased 
ground  agreed  with  a  tenant  that  he  should  enter  into  ixjssession  of  tlie 
building  and  pay  the  taxes  and  ground  rent,  also  having  an  option  to 
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purchase,  and  the  tenant  totally  failed  to  pay  the  ground  rent  and  taxes 
and  failed  to  purchase  the  building,  the  tenant  having  been  finally  de- 
feated in  an  action  of  forcible  detainer,  and  suit  brought  against  his 
bondsmen  in  an  appeal  taken  in  that  action,  this  court  holds,  first,  that 
tlie  tenant*8  agreement  to  pay  the  taxes  and  ground  rent  was  a  valid 
agreement  in  consideration  of  the  use  of  the  building  and  was  not  within 
the  statute  of  frauds,  and  second,  that  the  owner  of  the  building  was 
entitled  to  recover  in  his  action  on  the  appeal  bond  the  amount  of  the 
taxes  and  ground  rent  that  the  tenant  had  failed  to  pay,  and  which  he 
had  been  compelled  to  pay  to  protect  his  title. 

[Opinion  filed  April  9,  1892.] 

Ik  error  to  the  Circuit  Court  of  Cook  County ;  the  Hon. 
KicHARD  S.  TuTHiLL,  Judge,  presiding. 

The  plaintiff  in  error,  with  one  Simon  StaflFord,  signed  a 
bond  given  upon  an  appeal  in  an  action  of  forcible  detainer. 
The  condition  of  the  bond  was :  "  Now,  if  the  said  Simon 
Stafford  shall  prosecute  his  appeal  with  effect  and  pay  all 
rent  now  due,  and  that  may  become  due,  before  the  linal 
termination  of  the  suit,  and  all  damages  and  loss  which  the 
said  plaintiff  may  sustain  by  reason  of  withholding  of  the 
premises  in  controversy,  and  by  reason  of  any  injury  done 
thereto  during  such  withholding,  together  with  all  costs, 
until  the  restitution  of  the  possession  thereof  to  the  plaintiff, 
in  case  the  judgment  from  which  the  appeal  is  taken  is 
affirmed  or  appeal  dismissed,  then  this  obligation  to  be  void, 
otherwise  to  remain  in  effect." 

The  appeal  was  not  prosecuted  with  effect.  On  the  con- 
trary, ui)on  a  further  trial  had,  Simon  Stafford  was  again 
found  guilty  of  unlawfully  withholding  possession  of  the 
premises.  Plaintiff  in  error  being  sued  upon  the  bond,  had 
judgment  rendered  against  him  for  $1,000;  he  now  insists 
that  the  damages  awarded  are  excessive. 

Upon  the  trial  it  appeared  that  the  defendant  in  error 
(Kelly),  at  the  solicitation  of  Simon  Stafford,  purchased  for 
§1,000,  a  building  situated  upon  a  leased  lot,  and  agreed 
with  Stafford  that  the  latter  might  go  into  ])ossession 
thereof,  paying  all  the  rents  and  taxes  according  to  the 
terms  of  the  ground  lease,  and  that  when  he,  Stafford,  paid 
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to  Kelly  the  $1,000,  with  interest  at  six  per  cent  per  annum 
thereon,  he,  Kelly,  should  become  the  owner  of  the  said 
building. 

Stafford  never  paid  any  portion  of  the  $1,000,  and 
failed  to  pay  the  taxes  or  rent  provided  to  be  paid  by  the 
ground  lease,  for  which  Kelly  was  liable,  and  which  taxes 
and  rents,  amounting  to  over  $1,000,  he,  Kelly,  paid. 

Mr.  F.  P.  Reynolds,  for  plaintiff  in  error. 

Messrs.  Booth  &  Booth,  for  defendant  in  error. 

Waterman,  P.  J.  By  the  conditions  of  the  bond  Neagle 
conditionally  undertook  to  pay  all  the  rent  that  was  due  and 
that  might  become  due,  and  all  damages  which  Kelly  might 
Sustain  by  reason  of  the  withholding  of  the  premises  in  con- 
troversy. By  means  of  this  bond,  Stafford  was  enabled  to  re- 
tain possession  of  the  premises  and  to  keep  Kelly  from  taking 
the  same ;  the  purpose  of  Neagle  in  giving  the  bond  was  that 
this  might  be  done.  The  title  of  Kelly  to  these  premises 
depended  upon  the  fulfillment  of  the  conditions  of  the 
ground  lease,  the  payment  of  the  taxes  and  rent  therein 
provided  to  be  paid.  Stafford's  interest  required  that  these 
should  be  paid,  not  only  because  he  had  agreed  to  pay  them, 
but  because  his  opportunity  to  purchase  the  building 
depended  upon  the  maintenance  of  the  title  held  by  Kelly. 

Stafford  having  agreed  to  pay  the  taxes  and  ground 
rent,  it  is  immaterial  that  he  was  not  to  pay  these  to  Kelly. 
A  payment  to  whomever  they  were  due  would  have  inured 
to  Kelly's  benefit  as  much  as  if  paid  to  him  and  would  have 
been  a  fulfillment  of  the  agreement.  The  rent  reserved  by 
the  ground  lease  was  the  taxes  and  the  sum  of  $43.75  a 
month;  it  was  for  non-payment  of  this  rent  that  the  judg- 
ment in  the  action  of  forcible  detainer  was  rendered,  and 
this  is  the  rent  mentioned  in  the  condition  of  the  bond. 

The  statute  of  frauds  sefe  up  for  the  first  time  in  this 
court  has  no  application  to  the  facts  of  this  case.  Stafford's 
agreement  was  not  collateral  to  any  agreement  by  Kelly  to 
pay  this  rent.     Stafford,  as  a  part  of  the  original  transac- 
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tion,  for  a  consideration  and  benefit  moving  to  him,  agreed 
to  pay  this  rent  and  thereby  obtained  possession  of  these 
premises.  A  promise  made  under  such  circumstances  is  not 
Avithin  the  statute  of  frauds.  Wilson  v.  Bevans,  58  111. 
232 ;  Meyer  y.  Hartman,  72  111.  442 ;  Clifford  v.  Luhring, 
69  111.  401 ;  Borchsenius  v.  Canutson,  100  111.  82;'  Graham 
V.  Mason,  17  111.  App.  399;  Emerson  v.  Slater,  22  How.  43; 
Curtis  V.  Brown,  5  Cush.  491.  The  judgment  of  the  Circuit 
Court  is  affirmed. 

Judgment  affirmed. 


Daniel  H.  Tolman 

V. 

George  E.  Crane. 


Negotiable  Insiruments — Notes — Judgment  by  Confession— Trial  by 
Court — Judgment  Affirmed. 

Upon  appeal  from  a  judgment  entered  in  a  case  involving  certain 
notes,  tried  by  the  court,  no  question  of  law  being  presented,  and  the 
evidence  having  been  conflicting,  this  court  affirms  the  judgment. 

[Opinion  filed  April  9,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  George  H.  Kettelle,  Judge,  presiding. 

Mr.  John  G.  Henderson,  for  appellant. 

Mr.  Edoae  L.  Jayne,  for  appellee. 

Gaby,  J.  On  the  28th  day  of  May,  1891,  judgment  was 
entered  in  the  Superior  Court,  by  confession,  upon  two  notes 
of  $225  each,  dated  July  16, 1890,  in  favor  of  the  appellant. 
On  the  6th  day  of  June  following,  on  motion  of  the  ap- 
pellee, he  was  permitted  to  plead,  the  judgment  to  stand  as 
security.  The  defense  that  the  appellee  made  was  that 
these  notes  were  renewals  of  a  note  of  $493.10,  dated  Octo- 
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ber  29,  1889,  which  was  given  as  collateral  security  for  the 
debt  of  another,  as  an  accommodation,  without  other  con- 
sideration, and  with  an  agreement  between  these  parties 
that  if  the  appellant  got  his  money  from  other  sources, 
anything  that  the  appellee  might  have  paid  should  be  re- 
funded to  him;  that  before  the  last  notes  were  given  the 
debt  had  been  fully  paid  by  others,  which  fact  the  appellant 
concealed,  and  that  the  appellee  had  paid  on  it  more  than 
$500  himself,  which  he  claimed  to  recover  back,  besides 
defeating  these  notes. 

The  case  was  tried  by  the  court  without  a  jury,  resulting 
in  a  judgment  for  the  appellee  for  §450 ;  no  question  of  law 
is  in  it ;  the  result  must  be  assumed  to  be  right  unless  we 
can  see  that  it  is  not,  and  the  transactions  have  been  so 
numerous  and  mixed  up,  having  different  aspects  in  the 
versions  of  different  witnesses,  that  the  conclusion  to  be 
drawn  depends  upon  the  credit  of  the  witnesses. 

The  judge  who  tried  the  case  had  a  better  opportunity 
than  we  have  to  get  at  the  truth,  and  the  judgment  is 
affirmed. 

Judijment  affirnted. 


Archibald  Campbell 

V. 

Fannie  Jacobson  et  al. 


y 


Practice — Appeal  Bond — Condition  of— Should  Recite  Wliat — Amend- 
ment by  Consent — Upon  Ternvs, 

A  decree  was  entered  upon  one  day  and  a  motion  for  a  rehearing  was 
denied  a  few  days  later,  from  both  of  which  ordera  an  appeal  was 
prayed,  but  the  condition  of  the  appeal  bond  recited  only  an  appeal  from 
the  last  order;  the  propriety  of  that  order  alone  is  before  this  court. 

[Opinion  filed  April  9,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Henrv  M.  Suepard,  Judge,  presiding. 
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Messre.  Miller  &  Stakb,  for  appellant. 
Messrs.  Elum  &  Blum,  for  appellees. 

Gary,  J.  On  the  12th  day  of  August,  1891,  a  final  decree 
dismissing  for  want  of  equity,  was  entered  in  the  cause 
below,  and  the  complainant  prayed  and  was  granted  an 
appeal  bond  to  be  tiled  by  September  21st,  following.  On  the 
same  day  that  the  decree  was  entered  the  appellant  filed  a 
motion  for  a  rehearing,  which  was  denied  November  9, 1891. 
As  a  part  of  the  last  order,  from  Avhich  also  the  complainant 
prayed  an  appeal,  the  appellant,  who  was  complainant,  was 
permitted,  by  consent  of  the  defendants,  to  amend  his  bill 
as  of  the  day  before,  but  without  prejudice  to  the  decree, 
and,  not  by  such  consent,  the  order  allowing  the  appeal 
was  so  far  modified  as  to  allow  the  appeal  of  the  complain- 
ant from  the  August  decree,  by  filing  the  bond  within 
twenty  davs  from  November  9th. 

We  need  not  consider  the  effect  of  that  modification, 
as  the  condition  of  the  bond  recites  only  an  appeal  from  the 
order  of  Nov.  9,  1891,  and  therefore  only  the  propriety  of 
that  order  is  before  us.  Radge  v.  Berner,  30  111.  App.  182 ; 
Smith  V.  Brittenham,  88  111.  29. 

If  the  bond  recited  the  decree  of  August  12th,  it  would  pre- 
sent a  different  question.  Ettelson  v.  Jacobs,  40  111.  App. 
427. 

Whether  the  decree  of  August  12th  had  been  entered  of 
record  before  the  motion  for  a  rehearing  was  filed,  the 
record  does  not  inform  us,  nor  does  it  show  the  ground 
upon  which  the  motion  \v;as  denied.  The  motion  itself 
states  that  the  decree  had  not  been  entered  of  record,  but 
that  is  no  evidence  of  the  fact,  and  is  apparently  inconsistent 
with  what  is  shown  by  the  record. 

It  may  be,  for  aught  that  is  shown,  that  the  motion  was 
too  late,  under  the  rule  of  practice  in  this  State;  that  a 
reheaiing  can  not  be  granted  after  the  decree  is  on  record. 
Radge  v.  Berner,  30  111.  App.  182.  But  on  the  merits  it 
appears  that  the  bill  contained  no  allegation  under  which  a 
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piece  of  evidence,  a  notice  upon  which  to  base  a  mechanic's 
lien,  could  have  been  admitted  if  it  had  been  offered ;  and  it 
was  not  offered,  as  the  solicitor  who  tried  the  case  did  not 
know  of  it,  though  it  was  known  to  at  least  one  of  the  firm 
of  solicitors  who  filed  the  bill ;  and  the  motion  for  a  rehear- 
ing, the  object  of  which  was  to  supply  these  defects,  is 
addressed  to  the  discretion  of  the  court.  Prettyman  v,  Bar- 
nard, 37  111.  105. 

It  is  urged  that  the  filing  by  consent,  without  prejudice 
to  the  decree,  of  the  amendment  to  the  bill,  entitled  the  ap- 
pellant to  have  the  decree  set  aside  and  the  case  reheard ; 
that  is,  that  consent  to,  and  granting,  a  favor  upon  terms, 
avoids  the  terms ;  for  which  no  authority  is  cited,  and  none 
occurs  to  us,  except  that  "  one  good  turn  deserves  another." 
The  decree  of  November  9, 1891,  which  alone  is  considered 
on  this  appeal,  is  aflinned. 

Decree  affirmed. 

Judge  Shepard  takes  no  part  in  this  case  here,  ha\ing 
decided  it  in  the  Superior  Court. 


Wisconsin  Granite  Company 

V. 

Charles  E,  Ray  et  al. 

Fraudulent  Sales— Bill  to  Subject  Property  to  Lien  of  Execution — 
Conveyance  to  Wife, 

1.  A  voluntary  conveyance  by  way  of  settlement  upon  a  wife  or 
child  is  not  necessarily  fraudulent  and  void  as  to  creditors.  If  the  debtor 
retains  a  sufficient  amount  of  property  so  that  his  creditors  are  not  hin- 
dered, delayed  or  defrauded  by  reason  of  the  conveyance,  then  it  will 
stand. 

2.  Upon  a  bill  filed  to  subject  to  the  lien  of  an  execution  property 
conveyed  by  the  judgment  debtor  to  his  wife,  this  court  holds  that  upon 
the  evidence  presented  it  will  not  reverse  the  decree  dismissing  the  bill. 


> 
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[Opinion  filed  April  9,  1802.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Henry  M.  Shepard,  Judge,  presiding. 

Messrs.  Tatham  &  Webster,  for  appellant. 

Mr.  C.  ]tf.  Hardy,  for  appellees. 

Waterman,  P.  J.  The  Wisconsin  Granite  Company 
having,  January  10,  1890,  obtained  a  judgment  for  $2,13^ 
against  Charles  E.  Ray  and  Michael  P.  Gerrity,  on  Febru- 
ary 10,  1890,  an  execution  issued  thereon  was  delivered  to 
the  sheriff  of  Cook  county.  Before  either  deniand  upon  or 
return  of  said  execution  had  been  made,  the  Gninite  Com- 
pany filed  its  bill  to  subject  certain  property  alleged  to 
have  been  fraudulently  conveyed,  to  the  lien  of  such  exe- 
cution. 

Upon  the  hearing  of  the  bill  it  appeared  that  in  June, 
1887,  Gerrity  made  a  contract  with  the  Granite  Company, 
which  contract  was  the  foundation  of  the  judgment  ob- 
tained by  it  against  him;  that  in  May,  1889,  he  conveyed  to 
his  wife  five  pieces  of  real  property;  that  upon  the  day  prior 
to  his  marriage,  in  December,  1885,  Gerrity  conveyed  to  his 
then  intended  wife,  now  Stella  Gerrity,  the  homesteiid 
which  they  have  since  occupied,  although  the  deed  of  the 
same  was  not  recorded  until  December  15,  1888.  The  cir- 
cumstances attending  the  conveyances  of  May  6, 1889,  seem 
to  have  been  that  Gerrity  was  not  feeling  very  well,  that 
he  had  just  l)een  rejected  on  an  application  for  life  insurance 
as  being  subject  to  heart  disease,  that  being  desirous  of 
caring  for  his  wife  and  children  if  anything  happened,  he 
made  a  deed  of  this  property  to  his  wife  for  the  nominal 
consideration  of  $  1,000,  which  was  paid  to  him  by  her  out  of 
money  she  had  saved  from  allowances  made  to  her  by  him 
for  housekeeping  expenses.  The  property  was  all  incum- 
bered, and  it  is  questionable  if  it  was  then  worth  more 
than  $1,000  above  the  incumbrances.     Gerrity  at  the  time 
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he  made  this  convej^ance  and  when  the  bill  was  filed,  was 
the  owner  of  certain  lots  known  as  the  Grand  Crossing 
property;  these  were  incumbered  to  the  amount  of  $555, 
and  were,  according  to  his  testimony  and  the  evidence  of 
one  other  witness,  worth  about  $4,000.  Witnesses  for  the 
complainant  estimated  their  value  at  from  $840  to  $1,750. 
The  court  found  for  the  defendants,  and  the  bill  was  dis- 
missed. 

While  it  is  the  case  that  courts  will  look  sharply  at  trans- 
actions between  husband  and  wife,  vet  it  does  not  follow 
that  all  business  dealing  between  persons  closely  related 
will  be  licld  fraudulent  because  one  of  the  parties  was  at 
the  time  largely  indebted  and  afterward  becomes  insolvent; 
notwitlistanding  such  indebtedness  and  subsequent  insolv- 
ency, the  question  remains  whether  the  tninsaction  was 
fair  and  honest  as  regards  not  only  the  parties  to  it  but 
creditors  who  might  be  indirectly  affected  by  it.  An  in- 
solvent person,  even,  is  permitted  to  do  business  and  to 
make  tnules,  buy  and  sell  prc»perty;  the  only  distinction 
between  conveyances  by  him  to  strangers  and  to  persons 
nearly  related  is  that  courts  look  with  suspicion  upon  con- 
veyances of  the  class  last  named.  As  to  these,  however,  he 
who  assails  them  as  fraudulent  must,  make  out  his  case;  the 
burden  is  upon  him  to  show  the  fraudulent  character  of  the 
transaction. 

In  the  present  case  the  court  below,  the  witnesses  having 
testified  in  open  court,  had  a  much  l>etter  opportunity  for 
arriving  at  a  correct  conclusion  as  to  the  facts  than  has  this 
court;  and  we  find  in  this  record  no  sufficient  Avarrant  for 
setting  aside  the  conclusions  of  the  chancellor  in  this  regard. 
A  voluntary  conveyance  by  way  of  settlement  upon  a  wii'e 
or  child  is  not  necessarilv  fraudulent  and  void  as  to  credit- 
ors.  If  the  debtor  retains  a  sufficient  amount  of  proi:)erty 
so  that  his  creditors  are  neither  hindered,  delaved  nor  de- 
frauded  by  reason  of  the  convevance,  then  it  is  not  fraudu- 
Lent  or  void.  Moritz  v.  Hoffman  et  al.,  35  111.  553;  Mathews 
V.  Jordan,  88  111.  602;  Patrick  v.  Patrick,.  77  111.  555;  Bittin- 
ger  V.  Kasten,  111  111.  260-265.     In  the  present  case  the 
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evidence  is  that  the  husband  received  from  the  wife  $1,000 
for  the  conveyance  of  five  pieces  of  incumbered  property. 
That  this  was  not  then  an  adequate  consideration  for  the 
equity  Gerrity  had  in  this  property,  has  not  been  estab- 
lished. 

And  while  it  would  seem  that  in  the  case  of  a  voluntary 
conveyance— as  a  settlement  upon  wife  or  child — the  burden 
of  showing  that  such  conveyance  did  not  operate  to  hinder, 
delay  or  defraud  creditors  must  rest  upon  the  party  to 
whom  such  conveyance  is  made,  yet  we  are  unable  to  say 
that  this  record  fails  to  show  that  Gerrity,  in  making  such 
conveyance,  did  not  retain  suflBcient  property  wherewith  to 
satisfy  complainant's  claim.  The  best  test  of  the  sufficiency 
of  the  property  retained  would  be  a  trial;  such  trial  com- 
plainant could  have  made,  but  did  notj  Eigleberger  v. 
Kibler,  1  Hill,  So.  Car.  Equity,  114. 

The  decree  of  the  Superior  court  will  therefore  be  affirmed. 

Decree  affi^'med. 


Samuel  Richardson,  Impleaded,  etc., 

V. 

Joseph  O'Brien. 

Practice — Demurrer — Pleading  Over — Action  of  Trespass — Damages, 
Whether  Excessive — Pleading — License  to  be  Specially  Pleaded, 

1.  Where  defendant's  demurrer  to  the  declaration  has  been  overruled, 
and  he  pleads  over  and  joins  issue  as  to  the  facts,  he  waives  the  riglit  to 
again  insist,  in  this  court,  upon  the  grounds  of  his  demurrer. 

2.  In  an  action  of  trespass  for  tlie  alleged  wrongful  taking  away  of 
household  furniture  by  a  person  claiming  authority  under  a  chattel 
mortgage,  the  jury  assessed  plaintiflTs  damages  at  $500,  and  the  fur- 
niture did  not  exceed  in  value  |90 ;  this  court  holds  that  the  verdict  was 
large,  but  not  so  clearly  excessive  that  it  would  reverse  tlie  judgment  on 
that  ground  alone. 

[Opinion  filed  April  9, 1802.] 
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Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Ellioit  Anthony,  Judge,  presiding. 

Mr.  Frank  II.  Goin,  for  appellant. 

Mr.  C.  J.  MicuELETand  Samuel  B.  King,  for  api)ellee. 

Shepard,  J.  On  January  22, 1S90,  the  appellee  borro>vcd 
of  *the  appelhmt  $^25,  and  to  secure  the  repayment  thereof 
he  and  his  wife  executed  and  delivered  to  appellant  their 
six  promissory  notes,  three  for  $7  each  and  three  for  $6  each, 
aggregating  §80,  payable  monthly  thereafter,  together  with  a 
chattel  mortgage  covering  all  their  household  furniture,  etc., 
contained  in  their  home  in  Chicago.  The  mortgage  contains 
a  covenant  providing  that  in  case  of  default  in  payment  of 
the  notes,  or  any  part  thereof,  or  if  the  mortgagee  shall 
feel  insecure,  or  fear  diminution,  he  shall  thereupon  have 
the  right  to  take  immediate .  possession  of  the  mortgaged 
goods,  and  for  that  purpose  may  enter  upon  the  premises 
of  the  mortgagors  and  sell  the  same,  etc.  The  last  note 
matured  on  July  23-25,  IbOO,  and  only  $5  had  been  paid 
on  account  of  the  whole  indebtedness.  On  July  24tli, 
Hagedon,  an  em])loye  of  appellant,  took  the  mortgaged 
goods  from  the  liouse  of  a])pellee  to  the  storehouse  of 
appellant.  The  appellant  at  the  time  of  the  taking  was  in 
Europe.  The  appellee  was  in  St.  Louis.  Just  how  far  the 
appellee's  wife,  who  was  at  home  when  the  goods  were 
taken,  consented  to  or  opposed  the  taking  was  a  contro- 
verted question  of  fact,  and  was  fairly  submitted  to  the 
jury  upon  the  evidence,  and  instructions  given  by  the  court 
on  behalf  of  the  appellant — no  instructions  being  asked  by 
appellee.  For  this  alleged  wrongful  taking  the  'appellee 
brought  suit  in  trespass. 

The  appellant  pleaded  the  mortgage  specially  as  a 
license,  and  to  this  plea  the  appellee  replied  that  the  goods 
mentioned  in  the  mortgage  were  necessary  household 
goods.  To  this  replication  a  demurrer  was  interposed  and 
overruled,  whereupon  ap])ellant  took  issue  upon  the  repli- 
cation by  a  rejoinder  denying  the  truth  of  the  facts  therein 
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set  up.  The  replication  of  appellee  presented  the  question 
of  law  whether  the  license  contained  in  the  provision 
already  referred  to  in  the  mortgage  can  stand  against  the 
statute  of  1889,  providing  that  in  mortgages  thereafter  exe- 
cuted no  household  goods,  etc.,  shall  be  seized  or  taken  out  of 
the  possession  of  the  mortgagor  before  foreclosure,  except 
by  a  sheriff  upon  an  order  of  court. 

The  court  below  in  overruling  the  demurrer  decided  that 
the  statute  must  prevail  as  against  the  contract  or  license 
provision  embodied  in  the  mortgage,  and  if  the  appellant 
had  desired  to  have  that  question  passed  upon  by  this  court 
he  should  have  abided  by  his  demurrer.  By  pleading  over 
and  joining  issue  upon  the  facts  set  up  in  the  plea,  he 
waived  his  right  to  again  in  this  court  insist  upon  the 
grounds  of  his  demurrer.  Kussell  v.  Whiteside,  4  Scam.  8; 
Home  Mut.  Fire  Ins.  Co.  v.  Garfield,  60  111.  124;  Streeterv. 
Streeter,  43  111.  155  ;  Am.  Exp.  Co.  v.  Pinckney,  29  111.  400. 

There  was  offered  and  read  in  evidence  by  the  appellant 
two  papers  purporting,  respectively,  to  be  signed  by  Kate 
O'Brien,  the  wife  of  the  appellee,  by  her  mark. 

One  of  said  papers  reads  as  follows : 

"  Chicago,  III.,  July  22,  1890. 

To  S.  ElCHARDSON. 

Dear  Sir:  Please  send  and  get  my  furniture  mortgaged 
to  you  January  22, 1890.  My  husband  has  left  and  I  can  not 
pay  you.    Send  soon. 

her 

Kate  x  O'Brien. 

murk 

"Witness :  W.  Hazleton." 

The  other  of  said  papers  reads  as  follows : 

"  Chicago,  III.,  July  23,  1890. 

This  is  to  certify  that  I,  Mrs.  Kate  O'Brien,  for  my- 
self and  my  husband,  Joseph  O'Brien,  with  my  own  free 
wiU  and  consent,  agree  to  put  my  household  furniture 
in  S.  Richardson's  warehouse,  charges  to  be  for  moving 
same  $1.50.    Storage  §1.00  per  month. 

Iier 

Kate  x   O'Brien. 

mark 

Witness :  C.  A.  Warner." 
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There  is  a  sharp  conflict  in  the  evidence  as  to  whether 
Kate  O'Brien  ever  signed  the  first  one  of  said  writings  at 
all,  and  as  to  the  time  (with  reference  to  the  taking  of  the 
goods  out  of  the  house)  and  the  circumstances  under  which 
she  signed  the  second  one,  and  taking  into  consideration  all 
the  circumstances  surrounding  the  transaction  in  connec- 
tion with  the  direct  testimony  of  the  witnesses,  we  can  not 
say  from  the  bare  record  that  there  is  any  decided  pre]ion- 
deranoe  either  way.  The  jury  must  have  credited  appellee 
with  the  weight  of  evidence  and  there  is  not  enough  in  the 
record  to  justify  us  in  siiying  the  jury  w^ere  wrong.  The 
appellant  did  not  specially  plead  either  of  the  writings  of 
July  22d  and  23d  as  a  license  to  commit  the  acts  complained 
of,  and  therefore  the  question  is  not  raised  upon  this  record, 
as  it  might  have  been  by  special  plea  and  a  proper  replica- 
tion below,  as  to  whether  those  writings,  considered  together 
or  singly,  occupy  any  better  position  as  licenses  for  the  pur- 
pose of  evadipg  the  statute  of  .1889,  ^?(/>/'a,  than  the  license 
contained  in  the  mortgage  itself. 

The  only  purpose  that  both  or  either  of  said  writings 
served  in  the  case,  was  to  show  a  lack  of  wantonness  in  the 
alleged  taking,  and  we  must  assume  that  the  jury  gave  them 
all  the  consideration  they  were  entitled  to.  To  have  entitled 
them  to  operate  in  discharge,  or  justification,  they  should 
have  been  specially  pleaded.  Blanchard  v.  Burbank,  16  111. 
App.  375,  and  cases  cited.  The  only  serious  question  aris- 
ing upon  the  record  is  the  amount  of  damages  awarded  the 
appellee.  The  trial  seems  to  have  been  a  perfectly  fair  one, 
and  no  complaint  is  found  with  the  instructions.  Accord- 
ing to  the  evidence  in  behalf  of  appellant  the  actual  value 
of  the  goods  taken  was  not  over  §25,  while  according  to 
appellee's  testimony  their  value  was  a  little  less  than  $00. 
A  verdict  of  8500  for  the  taking  of  goods  worth  §90  is  a 
large  one,  and  yet  w^e  do  not  consider  it  such  an  Unreasona- 
ble one  under  all  the  circumstances  of  the  case,  the  situation 
of  the  parties,  etc.,  as  to  warrant  us  in  setting  it  aside. 
What  is  the  true  limit  of  compensatory  damages  is  fre- 
quently a  most  difficult  thing  to  determine. 

The  actual  loss  to  a  man  temporarily  absent  from  his 
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home,  who  returns  and  finds  his  house  .stripped  of  every 
vestige  of  household  goods,  and  his  wife  and  little  child  cast 
diit,  witliout  warrant  of  law,  can  not  be  fairly  said  to  con- 
sist in  the  mere  market  value  of  his  goods  taken  away.  It 
has  been  held  that  in  addition  to  the  property  of  the 
plaintiff  he  was  entitled  to  compensation  for  any  bodily  or 
mental  anguish  or  suffering,  for  injury  to  his  pride  and 
social  position,  and  for  the  sense  of  shame  and  humiliation 
at  having  his  wife  and  family  turned  out  of  their  home. 
Mayer  v.  Goi-don,  113  Ind.  282. 

While  this  court  would  be  better  satisfied  if  the  verdict 
had  been  for  a  somewhat  less  sum,  as  doubtless  Avould  also 
have  been  the  trial  judge,  still  we  do  not  feel  that  because 
of  that  reason  alone  we  ought  to  subject  the  parties  to  an- 
other triaL  There  is  nothing  else  in  the  record  upon  which 
the  case  can  be  reversed.  The  appellant,  who  apjiears  to 
have  been  in  Europe  when  the  goods  were  taken,  t<>stifies 
in  answer  to  questions  put  to  him  on  cross-examination  that 
he  made  it  his  business  to  investigate  the  matter  thoroughly 
after  he  returned  home,  and  that  he  had  no  reason  to  disaj)- 
prove  of  the  actions  of  his  employe  who  took  the  goods ; 
that  he  was  a  competent  and  honest  man  and  did  the  busi- 
ness right.  Stronger  ratification  and  adoption  of  the  acts 
of  his  servant  could  haixUy  have  been  expressed. 

There  does  not  seem  to  have  been  any  j>assion  or  preju- 
dice u]X)n  the  part  of  the  jury,  and  our  best  conclusion  is 
that  the  judgment  of  the  court  below  should  be  affirmed. 

Judgment  affirmed. 


James  H.  Van  Vlissengen  et  al. 

V. 

Leroy  B.  Cox. 


44  J547 

44  614 

44  U7 

67  135 


Verdict— Effect  of. 


The  verdict  of  a  jury  upon  conflictuig  evidence  is  conclusive  as  to  tlie 
facts. 


1 
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[Opinion  filed  April  9,  1802.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Jonas  Uutchinson,  Judge,  presiding. 

Mr.  Hugh  L.  Burniiam,  for  appellant. 

Messrs.  Ashcraft  &  Gordon,  for  apj^elleo. 

SiiEPARD,  J.  Appellants  are  duly  licensed  real  estate 
agent^  and  loan  brokers  doing  business  in  Chicago.  On 
September  30,  1889,  api>ellee  made  a  written  application^  to 
them  to  procure  a  loan  of  $6,250  for  him  on  certain  real 
estate  security,  and  in  pursuance  of  such  application  appel- 
lants undertook  to  procure  the  loan.  It  is  claimed  by  aj)- 
pellants  that  subsequent  to  the  making  of  the  written 
application  it  was  agreed  between  themselves  and  appellee 
that  the  amount  of  the  loan  to  be  negotiated  should  be 
•  §6,000  instead  of  $6,250,  and  that  they  within  a  reasonable 
time  thereafter  procured  a  party  who  was  willing  and  able 
to  loan  on.  the  security  offered  the  said  sum  of  $6,000,  but 
that  appellee  without  good  reason  refused  to  accept  said 
sum  and  to  execute  the  necessary  papers  therefor,  whereb}^ 
they  became  entitled  to  the  usual  and  customary  commis- 
sions of  two  and  one-half  per  cent  in  such  cases.  The  de- 
fense of  appellee  is  that  no  agreement  was  made  to  change 
the  amount  of  the  loan  to  $6,000,  and  .that  before  appellants 
had  procured  any  one  willing  and  able  to  make  a  loan  of 
any  amount  on  the  security,  he  revoked  all  authority  given 
by  him  to  appellants.  No  difficulty  would  be  found  in  ap- 
])lying  the  well  settled  rules  of  law  to  the  case  if  there  wei'e 
no  contention  as  to  tlie  facts.  Here  the  parties  themselves 
raise  no  question  of  law.  But  there  is  an  absolutely  direct 
conflict  in  the  evidence  as  to  what  the  true  facts  are.  A 
careful  reading  of  the  evidence  demonstrates  that  it  can  not 
l)e  harmonized.  The  case  was  tried  before  a  jury  in  the 
court  below,  whose  verdict  was  for  the  defendant,  and  the 
trial  judge  refused  a  new  trial.    Although  appellant  has  as- 
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signed  as  error  the  giving  of  improper  instructions  for  the 
defendant  and  the  refusal  to  give  proper  instructions  fur 
the  plaintiff,  counsel  h<ave  not  attempted  to  point  out 
wherein  any  error  is  to  be  found  either  in  the  instructions 
given  or  in  the  one  refused.  This  court,  therefore,  is  justi- 
fied in  assuming  that  no  error  in  respect  to  the  instructions 
exists.  The  remaining  assignment  of  error  is  that  the  ver- 
dict is  against  the  evidence.  As  already  said,  the  evidence 
is  irreconcilably  conflicting,  and  it  may  be  time  that  there 
is  a  preponderance  in  favor  of  the  appellants,  but  not  in  our 
opinion  to  such  an  extent  as  to  warrant  a  reversal.  "  The 
verdict  of  a  jury  upon  conflicting  evidence  settles  the  facts." 
Cudahy  v.  Powell,  35  111.  App.  29.  "  This  court  will  not 
reverse  because  the  verdict  may  be  against  the  evidence, 
unless  it  is  apparent  that  upon  another  trial  before  a  jury 
the  result  would  be  different,  and  where  there  is  as  much 
conflict  in  the  evidence  as  this  record  discloses  in  this  case 
it  would  be  mere  conjecture  to  say  another  jury  Avould  find 
differentlv."    East  v.  Crow,  70  111.  91. 

The  trial   below  having  been  a  fair  one,  with  no  error 

of  law  pointed  out  upon  the  record,  and  the  evidence  not 

being  so  preponderatingly  against  the  verdict  as  to  make  it 

apparent  to  this  court  that  a  different  result   would  be 

'  attained  upon  another  trial  by  jury,  the  judgment  of  the 

court  below  will  not  be  disturbed. 

Judgment  ajjirmed. 


H.  W.  Goodman  for  use  of  R.  W.  Rathborne,  Jr., 

V. 

James  E.  Boyd  et  al. 

Garnishment — Funds  Held  on  Executory  Contract — Board  of  Trade. 


l4    2491 
85    8ff7| 


1.  Funds  belonging  to  a  judgment  debtor  held  by  another  on  an  exec- 
utory contract  are  not  subject  to  garnishment. 

2.  A  commission  firm  which  holds  f untis  from  a  customer  to  protect 
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itself  a'>  to  trades  made  on  the  customer's  account,  has  no  right  to  close 
those  trades  without  orders  from  the  customer  (unlt^ss  to  protect  itself 
from  loss),  because  it  has  been  served  with  garnishee  process  by  a  judg- 
ment creditor  of  the  customer^  although  the  closing  of  the  trades  on 
the  date  of  tlie  service  of  prt)cess  might  result  in  leaving  in  its  hands 
funds  to  the  credit  of  the  customer. 

[Opinion  filed  AprU  9,  1892.] 

Appeal  from  thfe  Superior  Court  of  Cook  County;  the 
Hon.  George  H.  Keitklle,  Judge,  presiding. 

Mr.  F.  M.  CiiARLTox,  for  appellants. 

Mr.  Austin  Bierbower,  for  appellees. 

* 

SiiEPARD,  J.  It  a])pears  from  the  record  that  in  April, 
1889,  the  appellant,  Rathborne,  recovered  a  judgment  at 
law  against  Goodman,  and  subsequently  sued  out  garnishee 
])rocess  against  James  E.  Boyd  &  Brother,  Henry  Muri)liy 
and  Edwin  J.  Noble,  who,  it  was  claimed,  were  indebted  to 
Goodman,  or  had  effectsor  estate  belonging  to  him  in  their 
hands.  Samuel  Bovd,  one  of  the  firm  of  James  E.  Bovd 
&  Brother,  and  Henry  Murphy,  were  duly  served  as  gar- 
nishee's on  April  12th,  the  other  garnishees  not  being  found. 
The  cause  was  submitted  to  the  court  for  trial  without  a 
jury,  and  the  court  found  the  issues  for  the  garnishees,  the 
appellees  in  this  court,  and  gave  judgment  for  them.  The 
only  error  here  insisted  upon  is  that  the  law  applicable  to 
the  facts  does  not  justify  the  finding  of  the  issues  for  the 
garnishees  ])y.  the  court  below. 

The  evidence  discloses  that  Goodman,  the  judgment 
debtor,  had  been  a  customer  of  the  firm  of  James  E.  Bovd 
4^  Brother,  who  were  commission  merchants  doing  busi- 
ness on  the  Board  of  Trade,  for  a  considerable  time  ])rior  to 
the  middle  or  latter  part  of  March,  1889,  when  a  difficulty 
about  some  transaction  arising  between  him  and  Samuel 
Boyd,  the  resident  meml>er  of  that  finn,  the  latter  refused 
in  behalf  of  the  firm  to  have  any  more  dealings  Avith  Good- 
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man,  and  directed  him  to  close  up  his  account  with  the 
house. 

At  that  time  Edwin  J.  Noble  was  in  the  employ  of  Boyd 
&;  Brother  to  do  their  ti^ading  on  the  floor  of  the  Board  of 
Trade.  Goodman  was  an  acquaintance  of  Noble  and  went 
to  him  and  told  of  the  trouble  that  had  occurred  with 
Boyd.  There  were  then  existing  what  are  called  open 
trades  between  Goodman  and  Bovd  &  Brother.  After  hear- 
ing  what  Goodman  had  to  say,  Noble  went  to  Samuel  Boyd 
and  said  to  him  :  "  If  vou  will  allow  Goodman  to  trade  with 
vou  1  will  take  care  of  his  trades,  and  the  fellow  will  have 
some  trading.  There  is  no  use  of  throwing  his  business 
away."  Boyd  replied  :  "  If  you  want  to  take  charge  of  it 
and  guarantee  against  his  loss,  all  right.  I  won't  be  bothered 
Avithit.  I  won't  have  anything  to  do  with  him  at  all — with 
(xoodman's  trades.  You  can.  do  so  if  you  want  to."  And 
Noble  in  his  testimony  adds  :  "  So  I  did  so,  and  Goodman 
kept  money  in  my  hands  to  secure  margins  from  time  to 
time." 

This  occurred  in  the  month  of  March,  1889,  and  on  the 
23d  of  that  month  the  account  of  Goodman  with  Boyd  & 
Brother  was  balanced  by  a  check  to  Goodman  for  the 
amount  to  his  credit,  which  check  was,  apparently  passed 
over  by  Goodman  to  Noble,  and  held  by  the  latter  as  a  mar- 
gin for  pending  trades  of  Goodman.  These  trades  were  not 
closed  out  but  passed  exclusively  to  Noljje's  control,  subject, 
of  course,  to  the  orders  of  Goodman  so  long  as  he  should 
keep  up  his  margins.  After  that  time,  Goodman  gave 
orders  for  trades  directly  to  Noble  and  not  to  Boyd  & 
Brother,  as  before,  and  more  or  less  trading  appears  to  have 
occurred  on  his  ordera.  The  commissions  on  trades  there- 
after made  for  Goodman  by  Noble  were  received  by  Boyd 
&  Brother,  and  the  account  of  the  trades  was  carried  right  \ 

along  on  the  books  of  Boyd  &  Brother,  with  the  understand- 
ing, however,  between  Boyd  &  Brother  and  Noble,  that  the 
latter  would  guarantee  them  on  behalf  of  Goodman. 

Although  the  evidence  is  not  quite  clear,  it  would  seem 
that  Goodman's  margins  in  the  hands  of  Noble  up  to  April 
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12th,  when  the  garnishee  summons  was  served  on  Boyd  and 
Murphy,  were  ample  to  protect  his  trades,  and  that  a  bal- 
ance of  from  twelve  hundred  to  sixteen  hundred  dollars  was 
to  his  credit  on  the  basis  of  closing  out  all  his  deals  at  the 
market  price,  of  that  or  the  next  day.  Such  being  the  situ- 
ation of  affairs,  Noble,  on  April  13th,  after  hearing  that 
Boyd  &  Brother  had  been  garnisheed,  met  Goodman  and 
said  to  him, "  There  seems  to  be  some  suit  or  trouble  and  I 
don't  w^ant  to  be  bothered,"  and  gave  back  to  him  in  cash 
and  a  check  all  excess  held  by  him  after  evening  up  the 
trades  at  the  then  market  price.  Noble  held  at  that  time, 
according  to  his  own  testimony,  somewhere  between  fifteen 

« 

hundred  and  two  thousand  dollai^s  of  Goodman's  monev, 
about  twelve  or  fifteen  hundred  dollars  of  which  consisted 
of  a  check  made  by  Boyd  &  Brother,  payable  to  Goodman 
but  not  indorsed  by  him.  Upon  the  figuring  up  of  Gowl- 
man's  deals  as  they  then  stood  as  compared  with  the  market 
price  of  the  day,  there  was  some  loss,  the  amount  of  which 
does  not  appear,  chargeable  to  Goodman,  and  but  of  the 
moneys  in  Noble's  hands  for  margins  Noble  deducted 
such  loss  and  o^ave  back  to  Goodman  the  check  of  Bovd  &; 
Brother,  and  in  other  checks  and  cash,  whatever  the  balance 
was  that  remained  in  his  hands.  From  that  titne  on  the 
average  course  of  the  market  went  largely  against  Goodman. 
He  responded  to  Noble  as  best  he  could  for  margins,  so  that, 
as  Noble  testifies,  he  got  back  from  Goodman  for  margins, 
a  considerable  part  of  the  money  he  had  on  April  13th 
turned  back  to  him,  and  on  April  20th  Noble  closed  out  the 
deals  for  lack  of  margins  at  a  net  loss  to  Goodman  .of 
§2,4:87.50,  being  an  excess  of  $287.50  over  the  money  held  at 
that  time  by  Noble  as  margins,  which  deficiency  Noble 
subsequently  paid  to  Boyd  &  Brother.        ' 

The  facts  as  recited  are  not  contradicted,  and  although 
there  is  other  evidence  in  the  record,  they  are  abundant  to 
amply  justify  the  finding  of  the  court  below  in  favor  of  the 
defendant^  Noble  was  never  served  as  garnishee,  and  if 
the  moneys  in  his  possession  when  the  w^it  was  served  on 
Boyd  and  Murphy  on  April  12th  were  not,  in  the  e3^e  of  the 
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law,  in  the  possession  of  Boyd  &  Brother,  his  em})loyers, 
he  could  rightfully  return  to  Goodman  as  much  or  as  little 
of  it  as  he  might  choose  and  not  be  liable  to  the  appellant. 
But  if,  as  is  strenuously  contended  by  appellant's  counsel,  the 
money  in  the  hands  of  Noble  on  April  12th,  the  date  of 
serving  the  garnishee  writ  on  Boyd,  was  in  contemplation 
of  law  in  the  custody  of  Boyd  &  Brother,  yet  it  was  not 
subject  to  garnishment,  it  being  held  by  them  on  an  exec- 
utory contract  upon  w^hich  nothing  might  ever  become  due 
from  them. 

The  funds  in  the  hands  of  Noble,  if  legalljr  in  the  custody 
and  control  of  Boyd  &  Brother,  w^ere  there  as  security, 
under  either  an  expressed  or  implied  contract  with  the 
owner  of  them,  for  the  protection  of  the  Boyds  against  the 
trades  they  had  made  on  Goodman's  account,  which  trades 
the  Bovds  had  no  ri^ht  to  close  out  without  Goodman's 
consent  or  until  it  became  necessarv  to  close  the  deals  in 
order  to  protect  themselves  from  loss.  There  might  never 
become  anything  due  to  Goodman  after  the  closing  of  his 
trades.  The  liability  of  Boyd  &  Brother  was  uncertain 
and  contingent.  Hanover  Fire  Ins,  Co.  v.  Connor,  20  111. 
App.  297,  and  cases  cited;  Webster  v.  Steele,  75  111.  5-M; 
Richardson  v.  Lester,  83  111.  55. 

Judgment  affirmed. 


Chicago  Board  of  Under^vriters 

V. 

Chicago  &  Eastern    Illinois    Railway   Company 

ET  AL, 

Railroads — Negligence  of— Collision  at  Grade  Crossing— Lights  Im- 
properly Displayed — Personal  Injuries — Contributory  Negligence, 

In  an  action  brought  to  recover  damages  for  injuries  to  a  team,  received 
in  a  collision  at  a  grade  crossing,  this  court  holds,  that  upon  the  case 
presented,  the   plaintifiTs   teamster   was    negligent    in    running   into 
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defendant's  train,  although  the  disix>8ition  of  the  red  lights  at  the  cross- 
ing indicated  that  the  gates  were  open. 

[Opinion  filed  April  9,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  KiciiARD  W.  Clifford,  Judge,  presiding. 

At  lialf  past  five  o'clock  on  the  morning  of  the  28th  of 
January,  1890,  a  team  of  the  Fire  Insurance  Patrol,  on  its 
way  to  a  fire,  in  going  over  the  crossing  of  The  Western 
Indiana  and  The  Chicago  &  Eastern  Illinois  railroads  and 
25th  street,  ran  into  a  passing  freight  train  belonging  to 
appellee.  The  driver  of  the  teiim  knowing,  as  he  says,  that 
there  was  a  watchman  and  gates  at  this  crossing,  looked  for 
the  red  lanterns  hung  upon  the  gates,  and  seeing  that  they 
indicatod  that  the  gates  were  open,  drove  on  at  a  gallop. 
The  night  was  foggy  and  those  upon  the  patrol  wagon  were 
unable  to  see  the  train  slowly  passing  the  crossing,  until,  at 
the  pace  at  which  the  team  was  moving  it  was  too  late  to 
avoid  a  collision.  The  team  ran  into  the  train  with  such 
force  that  one  of  the  horses  was  killed  and  the  other  so 
injured  that  it  had  to  be  shot.  Appellant,  the  owner  of 
the  team,  brought  suit  to  recover  the  value  of  the  horses; 
the  court,  jury  being  waived,  found  for  the  defendant,  and 
the  plaintiff  below  brings  this  appeal. 

Mr.  William  A.  Gardner,  for  ap])ellant. 

Mr.  W.  H.  Lyford,  for  appellees. 

Waterman,  P.  J.  The  detemiination  of  the  court  below 
must  have  been  based  upon  the  conclusion  to  which  it  came 
upon  the  question  of  fact  involved,  viz.,  was  the  injury 
caused  by  the  negligence  of  ajipellee,  and  was  appellant 
exercising  ordinary  care  at  the  time  of  and  prior  to  the  acci- 
dent ?  We  see  no  sufficient  reason  for  interfering  with  the 
finding  of  the  court  as  to  this  matter.  Eailroad  companies 
are  and  ought  to  be  held  to  the  exercise  of  great  care  and 
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diligence  in  respect  to  their  passage  over  grade  crossings; 
and  if  the  gates  being  open  and  appellant  driving  on,  had 
been  run  into  by  one  of  appellee's  trains,  the  right  of  appel- 
lant to  recover  would  apparently  have  been  clear.  Open 
gates  are  doubtless  a  signal  that  it  is  safe  to  cross ;  but  one 
can  not  because  of  such  a  signal  rush  on  regardless  of  the 
evidence  of  his  senses  that  there  is  an  obstruction  in  the 
way.  The  raising  of  the  gates  is  not  an  invitation  or  a 
license  to  attempt  to  drive  a  pair  of  horses  over  a  freight 
train.  Hardly  any  one  would  contend  that,  in  clear  day- 
light to  drive  at  a  gallop  with  a  wagon  weighing  4,0()0 
pounds,  against  a  freight  car,  could  be  considered  the  exer- 
cise of  ordinary  care.  We  do  not  think  that  the  case  is 
materially  altered  by  the  fact  tliat  the  rush  was  made  dur- 
ing a  dark  and  foggy  night. 

Care  must  be  such  as  the  circumstances  demand.  Had 
appellant's  team  under  the  circumstances  ran  on  to  a  pri- 
vate coach  slowly  passing  over  the  crossing,  appellant 
would  have  been  liable  for  the  damage  done.  The  authori- 
ties cited  by  appellant  are  applicable  to  cases  wherein  one  in 
passing  over  a  grade  crossing  is  struck  by  a  moving  train; 
they  are  not  to  be  construed  as  warranting  one  in  dashing 
madly  along  a  highway  at  a  rate  of  specul  that  renders  it 
impossible  for  him  to  avoid  carriages  having  the  same  riglit 
to  the  road  that  he  has.  We  are  not  disposed  to  relax  the 
rule  that  recjuires  railroad  companies  to  exercise  great  dili- 
gence for  the  protection  of  the  public  at  grade  crossings; 
but  we  do  not  think  that  the  safeguards  thrown  around 
human  life  would  be  increased  by  a  rule  enal)ling  parties 
driving  at  a  gallop,  to  recover  damages  from  those  into 
whose  carriages,  standing  upon  the  highway,  they  happen 
to  run. 

The  court  was  asked  to  hold  the  following,  submitted  as, 
and  misnamed,  a  proposition  of  law. 

Where  a  railroad  company  erects  and  maintains  gates  at 
"railroad  crossings,  and  a  person  to  manage  them,  in  a 
populous  portion  of  the  city,  parties  approaching  such  cross- 
ing, or  about  to  cross,  have  a  right  to  presume,   in  the 
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absence  of  knowledge  to  the  contrary,  that  the  gateman  is 
properly  discharging  his  duties,  and  it  is  not  negligence  on 
the  part  of  the  person  so  approaching  a  gate  to  act  on  the 
])resuraption  that  he  is  not  exposed  to  danger  which  would 
arise  only  from  a  disregard  by  the  gateman  of  his  duties; 
and  that  an  open  gate,  A\ath'a  gateman  in  charge,  is  notice 
of  a  clear  track  and  safe  crossing;  and  it  is  not  negligence 
on  the  part  of  a  person  so  approaching  the  crossing  with  a 
team,  to  drive  at  a  trot  or  pass  on  the  track  from  the  open 
gate  without  stopping  to  listen." 

This  the  court  modified  by  adding  thereto,  "  provided  at 
time  person  is  about  to  cross,  the  train  was  not  occupying 
the  crossing." 

As  applicable  to  the  facts  of  this  case,  we  think  the 
modification  entirely  proper.  It  is  quite  evident  that  the 
freight  train  was  occupying  the  crossing  when  appellee 
attempted  to  cross;  the  darkness  of  tlie  night  made  it  the 
duty  of  appellee  to  move  at  a  pace  AA^hich  would  enable  its 
driver  to  avoid  running  into  carriages  whose  right  to  be  in 
the  road  was  equal  to  that  of  any  one. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 
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IIlBBAFwD    PoRTEIi    AND    WiLLIAM    P.  PoRTER 

V. 

Frederick  F.  Day. 

Agency— 'Real  Property -- Sale  of—Agenfs  Commission  —  When 
Earned— 'Improper  Remark  of  Counsel  to  Jury— Withdrawal  of— 
Instructions— Unwarranted  Assumption  of  Fact  in— When  Agent 
Binds  Himself, 


1.  In  an  action  by  a  real  estate  agent  for  commissions  claimed  to 
have  been  earned  by  him  through  the  rfale  of  real  estate  alleged  to  have 
been  placed  in  his  liands  for  sale  by  defendant,  where  counsel  in  \\\ii 
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address  to  the  jury  for  defendant  presented  to  their  consideration  the 
alleged  fact  that  defendant  had  paid  commissions  to  another  agent,  after 
evidence  on  that  point  had  been  refused,  held,  that  this  was  an  error  that 
could  not  be  cured  by  the  attempted  withdrawal  of  the  remark  by 
counsel  or  the  statement  by  the  court  that  the  jury  should  consider  only 
the  evidence  in  the  case. 

2.  If  an  agent  does  not  disclose  his  agency  and  name  liis  principal  he 
binds  himself  and  becomes  subject  to  all  liabilities,  express  and  implied, 
created  by  the  contract  and  transaction,  in  the  same  manner  as  if  he 
were  the  principal  in  interest. 

[Opinion  filed  April  9,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthqny,  Judge,  presiding. 

Mr.  A.  C.  Barnes,  for  appellants. 

Messrs.  HoYXE,  Follansbke  &  O'Connor,  for  appellee. 

Shepard,  J.  The  appellants  are  licensed  real  estate 
brokers  doing  business  in  Chicago,  and  were  such  in  1890. 
It  appears  that  appellee  was  paying  teller  in  the  bank 
where  api)ellants  kept  an  account,  and  that  he  and  William 
P.  Porter,  one  of  the  appellants,  had  frequent  conversations 
at  the  bank  concerning  the  selling  of  certain  Wabash 
avenue  property.  It  is  a  matter  of  dispute  between  the 
parties  whether  the  appellee  at  any  time  named  a  specific 
sum  at  which  appellants  might  oflfer  the  property  for  sale. 
He  testifies  that  he  might  possibly  have  said  to  appellants 
that  "a  price  w^ould  take  it,"  but  denies  that  he  ever  gave 
them  "  any  authority  to  sell  for  a  price."  On  the  contrary, 
AVilliam  P.  Porter,  one  of  the  apj:)ellants,  testifies  to  the 
effect  that  the  appellee  named  three  difl'erent  prices  to  him 
at  as  many  different  times,  for  the  property,  viz.,  $40,000, 
$45,000  and  $50,000.  But  whatever  the  truth  in  that 
regard  may  be,  it  is  <;lear  that  appellee  wanted  to  have  the 
property  sold  and  that  he  authorized  appellants  to  solicit 
and  procure  offers  for  it.  Whether  it  be  true,  as  testified 
by  appellee,  and  denied  by  appellants,  that  about  the  middle 
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of  May  appellee  notified  appellants  that  he  had  withdrawn 
the  property  from  market,  does  not  materially  affect  the 
issues,  for  the  reason  it  sufficiently  appears  that  about  the 
first  of  June  the  appellee  again  authorized  the  appellants 
to  j)rocure  and  submit  offers  for  the  property,  and  that  in 
pursuance  of  such  authority  appellants  did,  subsecjuently, 
in  fact  procure  and  submit  to  him  three  offers  of  $35,001^, 
84:0,000  and  S'ir>,00(),  respectively,  by  Mr.  Corneau,  the  man 
who  bought  the  property  on  June  30th,  through  the  broker, 
Wilson,  for  $50,000.  Corneau  testifies  that"-  his  attention 
being  first  directed  to  the  property  by  appellants,  he 
inquired  the  price,  and  then  proceeds  to  say — concerning 
his  negotiations  with  the  appellants :  "  The  first  price  was 
§40,000,  and  I  offered  $35,000,  and  I  found  property  was 
going  up,  and  Avhen  I  offered  $40,000  they  said  it  was 
worth  $45,000.  Finally  I  offered  $45,000,  then  it  Avent  uj) 
to  $50,000."  The  evi(\K3nce  discloses  that  the  market  value 
of  the  property  in  question  was  actively  affected  by  the 
agitation  then  prevailing  over  the  selection  of  a  site  for  the 
AVorld's  Fair. 

It  does  not  appear  with  distinctness  when  the  last  offer 
of  $45,000  by  Corneau,  through  the  appellants,  was  communi- 
cated to  and  rejected  by  the  appellee,  and  the  price  raised 
to  $50,000.  The  nearest  api)roach  to  it  is  found  in  the 
testimonv  of  Corneau,  who  savs  he  saw  AVilliam  P.  Porter 
about  the  ])roperty  a  day  or  two  before,  and  it  might  have 
been  on  the  same  day  he  bought  the  property  in  Wilson's 
office,  which  was  June  8i)th. 

Corneau  also  testifies  that  he  had  a  purchase  of  the  pro]>- 
erty,  through  Porter,  under  consideration  up  to  the  very 
time  w^hen  it  was  offered  to  him  and  bought  by  him  throuoh 
Wilson.  ITe  also  testifies  that  when  AVilson  offered  the 
property  to  liim  he  told  Wilson  that  appellants  had  offered 
it  to  him  several  times,  and  that  he  had  made  three  offers 
for  it  through  them,  and  that  they  were  the  agents  for  it. 
To  which  Wilson  replied  that  he  was  the  exclusive  agent 
for  it,  and  that  he  could  sell  it  for  $50,000,  and  would  verify 
his  statement  by  sending  for  Mr.  Day,  the  api)ellee,  which 
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was  done.  When  Day  arrived  at  Wilson's  office  substan- 
tially the  same  talk  was  again  had  between  Corneau  and  Wil- 
son and  Day,  and  the  latter  confirmed  Wilson's  authority 
to  make  the  sale.  It  seems  from  the  testimony  by  appellee, 
that  in  the  early  part  of  the  day  of  June* 30th,  he  ^ave  the 
broker,  Wilson,  an  option  on  the  property  until  the  next 
day  at  §50,000,  in  order  that  Wilson  might  "  submit  it  to 
some  party-  that  he  Avanted  to  submit  it  to."  That  about 
four  o'clock  in  the  afternoon  of  the  same  day,  he  received  a 
message  from  Wilson  to  come  to  his  office,  and  he  went,  and 
thei*e  for  the  first  time  met  Mr.  Corneau.  After  the  con- 
versation concerning  the  appellants  being  agents  for  the 
sale  of  the  property  took  place,  Wilson  insisted  upon  appel- 
lee writing  a  letter  to  appellants  notifying  them  that  he, 
Wilson,  had  the  exclusive  sale  of  the  property,  Avhich,  after 
first  refusing  to  do,  he  finally  did  write,  at  the  dictation  of 
Wilson.  The  letter  was  offered  in  evidence  by  the  appel- 
lants, and  omitting  all  but  the  body  of  it,  reads  as  follows: 
^'  I  have  given  Mr.  Walter  H.  Wilson  the  exclusive  sale  of 
th?  Wabash  Ave.  property."  The  letter  w^as  then  copied 
by  Wilson's  clerk  and  put  into  the  mail.  Then  having  done 
that,  the  appellee  proceeds  to  testifj'- :  "  We  went  and  talked 
the  matter  up,  and  made  a  sale  of  it  right  away  that  night" 
to  Mr.  Corneau  for  $50,000  and  taxes. 

The  foregoing  is  a  sufficient  statement  of  the  evidence  to 
raise  the  question  as  to  whether,  under  such  circumstances, 
the  appellants  were,  under  the  employment  of  appellee,  the 
immediate  procuring  cause  of  the  purchase  of  the  pro{> 
erty  by  Corneau,  and  thereby  entitled  to  a  commission  on 
the  sale.  Upon  that  issue,  the  appellants  were  entitled  to 
have  a  fair  trial  by  jury  upon  the  facts,  and  a  proi)er 
submission  of  the  law.  We  do  not  think  that  they  hiiye 
had  either.  During  the  trial  counsel  for  appellee  asked  the 
witness,  Day,  the  appellee,  what  the  commissions  came  to. 
He  answered  Sl/^50.  Then  followed  another  question: ''  To 
whom  were  they  paid,  if  at  all  ? "  and  to  that  question  an 
objection  was  interposed  and  properly  sustained  by  the  court, 
on    the   ground    of  immateriality.     This  was  a  sufflcieni 
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warnmg  by  the  court  to  appellee's  counsel  and  should  have 
been  so  treated  by  him,  that  the  subject  as  to  whether  com- 
missions were  paid  at  all  and  to  whom,  was  immaterial, 
and  impro])er  consideration  for  the  jury,  and  from  the  very 
nature  of  the  case  would  tend  strongly  to  divert  them  from  the 
relevant  issues  to  be  determined  by  them.  But  not  heeding 
the  ruling  of  the  court,  counsel,^  when  he  came  to  his  argu- 
ment again,  brought  the  attention  of  the  jury  to  the  subject 
by  inquiring  of  them :  "  Must  he  (defendant)  pay  the  com- 
missions twice  ?  "  "  To  the  saying  of  which,"  to  quote  from 
the  record,  "  the  counsel  for  plaintiff  then  and  there  objected 
because  there  w^as  no  such  evidence  in  the  record.  "Where- 
upon the  attorney  for  defendant  said  to  the  jury,  "  Gentle- 
men, I  will  withdraw  that  remark  and  you  can  consider  the 
same  as  if  not  said  ;  "  and  whereupon  the  court  said,  "  The 
jury  will  consider  only  the  evidence  in  the  case." 

The  mischief  had  been  done.  It  is  doubtful  if  an  express 
instruction  by  the  court  could  have  remedied  it.  The  lodg- 
ment in  the  minds  of  the  jury  made  by/ the  palpably  im- 
proper and  prejudicial  question  put  to  the  witness,  of  what 
would  cause  most  juries  to  go  oflf  upon  a  hunt  to  do  justice, 
devoid  of  all  law,  was  by  this  most  untimely  remark  riveted 
in  their  brains.  The  subsequent  withdraAval  of  the  remark 
by  counsel  was  impotent.  It  did  not  rid  the  remark  of  its 
most  potent  inference  that  it  was  nevertheless  true.  When 
counsel  indulge  in  practices  so  prejudicial  to  the  interests  of 
that  justice  which  it  should  be  the  delight  of  courts  to 
uphold,  they  must  abide  the  legitimate  consequences.  Para- 
phrasing several  definitions  by  eminent  authority,  it  may  be 
said  that  justice,  as  applied  by  courts,  finds  its  most  effica- 
cious support  in  absolute  respect  for  law,  and  observes -a  just 
proportion  by  comparing  one  person  or  fact  with  another, 
so  that  neither  shall  be  unequal  in  the  particular  transaction 
at  issue.  Bouvier's  Law  Dictionary;  The  Century  Diction- 
ary; Cycloj^edia  of  Political  Science  (by  Lalor);  Webster's 
Dictionary. 

Whether  or  not  the  appellee  had  paid  a  large  commission 
to  Wilson  in  nowise  affected  his  obligations,  if  any,  to  the 
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appellants,  and  the  presenting  of  that  consideration  to  the 
jury,  in  the  manner  shown  by  the  record,  was  sufficient  error 
in  itseK  to  warrant  the  setting  'aside  of  the  verdict.  The 
cases  of  C.  &  A.  K.  R.  Co.  .v.  Johnson,  116  111.  206,  and  Felix 
V.  Scharnweber,  119  111.  44:5,  cited  by  counsel  for  appellee 
in  justification  of  his  remarks  and  to  show  that  no  reversal 
should  be  made  on  that  account,  are  so  entirely  dissimilar  in 
the  facts  from  the  case  at  bar  as  to  require  no  more  than  a 
bare  reference,  although  in  those  cases  the  conduct  of  counsel 
was  more  severely  commented  upon  than  we  have  seen  fit  to 
exercise  our  privilege  concerning  it  at  this  time.  The 
remarks  of  Mr.  Chief  Justice  Eyan  in  Brown  v.  Swineford, 
44  Wis.  282,  present  in  an  admirable  manner  the  duty  and 
privilege  of  counsel  in  arguments  before  juries.  In  that  case 
as  in  this,  the  offending  counsel  is  a  gentleman  of  high  char- 
acter, "  whose  professional  standing  shields  him  from  per- 
sonal censure,  while  it  will  give  emphasis  to  the  rule." 

Another  assignment  of  error  is  the  giving  of  erroneous 
instructions  to  the  jury  in  behalf  of  the  appellee.  Omitting 
consideration  as  to  whether  the  jury  were  misled  by  the 
emplojTnent  of  the  word  ''  defendant "  w- here  it  should  have 
read  "plaintiffs"  in  the  first  of  appellee's  instructions, 
(Nichols  V.  Mercer,  44  111.  250),  the  instruction  was  so  mis- 
leading and  confusing  in  the  use  of  the  words,  "  at  that 
time,"  as  to  make  it  seriously  objectionable. 

The  instruction  with  the  word  "  plaintiffs  "  in  brackets 
inserted  after  the  word  "  defendant "  is  as  follows : 

1.  "  Even  if  you  believe  from  the  evidence  that  the 
plaintiffs  w^ere  the  parties  who  first  called  the  attention  of 
Mr.  Corneau,  the  person  who  purchased  said  premises,  to  the 
lot  in  question,  yet  you  can  not  find  for  the  defendant 
[plaintiffs]  unless  you  also  believe  from  the  evidence  that 
said  plaintiffs  were  at  that  time  employed  by  the  defendant 
to  make  the  sale  thereof." 

Whether  "  at  that  time  "  refers  to  the  calling  of  Corneau's 
attention,  or  to  the  purchasing  of  the  premises  by  Corneau, 
it  is  difficult  to  tell.  If  to  the  former,  the  instruction  is 
correct,  but  if  to  the  latter  then  it  is  erroneous. 
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The  giving  of  appellee's  second  instruction  is  also  assigned 
as  error.     It  is  as  follows : 

2.  "  Even  if  vou  should  believe  from  the  evidence  that 
defendant  ])laced  the  property  in  question  for  sale  in  the 
hands  of  the  plaintiffs,  yet  if  you  further  believe  from  the 
evidence  that  in  doing  so  he  was  acting  as  the  agent  for 
his  mother  and  wife,  and  that  the  plaintiffs  knew  he  was 
acting  as  the  agent,  and  knew  that  his  mother  and  wife 
were  the  owners  of  the  property  and  the  parties  who  were 
desirous  of  selling  the  same,  then  you  are  instructed,  as  a 
matter  of  law,  that  the  defendant  in  this  case  is  not  per- 
sonally liable  for  the  services  of  the  plaintiffs  in  furnishing 
the  customer  for  said  pro])erty." 

There  is  no  evidence  in  the  record  to  sustain  the  hjqiothe-- 
sis  contained  in  the  instruction  that  appellants  knew  the 
appellee  was  acting  as  the  agent  of  his  wife  dnd  mother, 
and  that  they  were  the  owners  of  the  proporty.  Counsel  for 
appellee  concedes  in  his  argument  that  the  defense  in  that 
regard  failed,  and  refers  to  his  affidavit  read  6n  the  argu- 
ment of  the  motion  for  a  new  trial,  to  show  that  in  his  argu- 
ment to  the  jury  he  stated  that  he  would  abamlon  that 
defense  and  rely  solely  upon  the  defense  that  a])pellants 
were  not  employed  by  a]^pellee,  and  that  the  counsel  for 
a])pellants  in  his  argument  to  the  jury  expressly  commented 
at  length  on  this  abandonment  of  the  defense.  We  are  not 
prepai'ed  to  say  that  if  this  were  the  only  error  in  the  case 
it  would  justify  a  reversal.  Counsel  for  appellee  argues, 
however,  in  support  of  the  instruction,  that  there  is  evidence 
in  the  case  tending  to  show  that  ai)j)ellants  must  have 
known  that  appellee  was  not  the  owner  of  the  property^ 
but  was  simply  acting  as  the  agent  for  his  mother  and  wife, 
and  the  instruction  ouorht  therefore  to  be  sustained.  For 
the  mere  argument's  sake,  let  it  be  conceded  that  there  is 
evidence  tending  so  to  show;  still  the  instruction  is  clearly 
erroneous  in  its  statement  of  what  the  law  is  as  applied  to 
such  a  state  of  facts.  It  is  a  settled  rule  in  verbal  con- 
tracts, "  if  the  agent  does  not  disclose  his  agency  and  name  his 
j)rincipal,  he  binds  himself  and  becomes  subject  to  all  liabil- 
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ities,  express  and  implied,  created  by  the  contract  and  trans- 
action, in  the  same  manner  as  if  he  were  the  principal  in 
interest."  Wheeler  v.  Reed,  36  111.  81,  and  cases  cite^l. 
The  instruction  upon  the  assumption  granted,  did  not  go  far 
enough  to  take  in  the  principle  of  law  thus  announced. 

Our  conclusion  upon  a  careful  consideration  of  the  whole 
record  is,  that  in  view  of  the  numerous  en^ors  ]X)inted  out, 
oven  although  any  one  of  them,  taken  by  itself,  might  not 
under  all  the  circumstances  of  the  case  absolutelv  demand 
a  new    trial,  the  cause  should  be  reversed  and  remanded. 

lie  versed  and  peniaiuled* 


John  Gosch 

V. 

The  {State  Mutual  Fire  Insurance  Association. 

Fire  I7isyra7}(^ — Policy — Conditions — Paj/ment  of  Premium  as  Con. 
rliiion  Precedent — Agents — AutJioHty  of— Reception  of  Premium  by, 

1.  WTiere  an  msurance  company  delivers  a  poli<c*y  to  the  insuretl  be- 
fore the  payment  of  the  i)remium,  such  <leli  very  is  jyrima  facie  evidence 
that  the  ormditions  in  tlip  policy  providing  that  the  insurance  shall  not 
take  effect  until  the  premium  has  been  paid,  ai*e  waived,  and  an  inten- 
tion to  give  a  slioii;  credit  will  t>e  presumed. 

2.  Tlie  delivery  of  a  policy  of  insurance  by  the  company  to  an  agent 
for  delivery  to  the  assured,  givtw  to  tliat  agent  an  apparent  authority 
to  receive  i)aymeiit  of  the  premium,  and  payment  to  nuch  agent,  of  the 
preuiiuin,  is  sufficient  to  bind  the  company. 


44  263 

94  U68 

"S  2681 

no  n95 


[Opinion  filed  April  9,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  lion. 
Samuel  P.  Mc(\^nnkll,  Judge,  presiding. 


John  Gosch,  ap])ellant,  on  the  6th  day  of  June,  1S91,  re- 
ceived at  Crown  Point,  Indiana,  fn)m  one  Anton  Sounnan, 
an  insurance  agent,  a  polic}^  of  insurance  made  by  appellee, 
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the  State  Mutual  Fire  Insurance  Association.  The  policy 
was  signed  by  the  president  and  secretary  of  the  association, 
dated  as  made  at  Chicago,  Illinois,  on  the  2d  day  of  June, 

1891,  and  purported  to  insure  John  Gosch  to  the  amount 
of  $1,000  against  loss  or  damage  by  fire  on  certain  property 
at  Crown  Point,  Indiana,  for  the  space  of  one  year,  viz., 
from  the  2d  day   of  June,  1891,   to  the  2d  day  of  June, 

1892.  John  Gosch,  upon  the  day  he  received  the  policy, 
the  6th  of  June,  paid  the  premium  to  Anton  Sourman. 

The  policy  was  received  from  the  association  by  one 
Orland  Gay,  an  insurance  agent  of  Chicago,  who  sent  it  to 
Mr.  Sourman.  Mr.  Gay  received  the  ])remium  and  credited 
it  up  on  his  cash  book  on  the  10th  of  June.  The  fire  caus- 
ing the  loss  for  which  suit  was  brought,  occurred  on  the 
29th  of  June.  Mr.  Gay  did  not  hand  the  premium  over  to 
the  association  or  offer  to  do  so  until  after  the  fire,  because, 
as  he  testified,  it  is  not  the  custom  to  render  bills  for  pre- 
miums until  the  following  month.  On  the  16th  of  July  he 
received  a  bill  from  the  association  for  the  premium  on  a 
policy  he  had  placed  with  it  for  one  E.  E.  Swiney,  but  the 
association  declined  to  present  a  bill  for  the  premium  on  the 
policy  issued  to  Mr.  Gosch,  because  meanwhile  a  loss  had 
occurred;  on  the  24:th  of  July  he  made  to  the  association  a 
regular  tender  of  the  premium.  The  bill  rendered  by  the 
association  on  the  16th  of  July  to  Mr.  Gay  for  the  pre- 
mium on  the  policy  issued  to  Mr.  Swiney,  shows  that  that 
policy  was  issued  on  the  same  day  as  the  one  given  to  Mr. 
Gosch,  viz.,  the  2d  of  June.  The  loss,  notice,  j)resentation 
of  proof,  etc.,  were  duly  proven.  At  the  conclusion  of  the 
plaintiff's  case  the  defendant  moved  that  the  evidence  be 
excluded  and  the  jury  instructed  to  find  for  the  defendant; 
this  motion  the  court  took  under  consideration,  whereupon 
the  defendant  proceeded  to  introduce  the  testimony  of  two 
witnesses,  after  which  its  motion  to  exclude  being  renewed, 
the  court  instructed  the  jury  to  find  for  the  defendant. 

Mr.  W.  S.  Johnson,  for  appellant. 

"Where  an  insurance  company   delivers  its  policy  to  an 
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insurance  broker,  who  in  turn  delivers  it  to  the  assured  and 
collects  from  the  assured  the  premium,  and  the  assured  has 
no  direct  dealings  with  the  company  in  the  entire  transac- 
tion, and  there  is  no  evidence  that  the  assured  knew  that  the 
broker  was  not  the  agent  of  the  company,  it  has  been  re- 
peatedly held  that  it  is  a  question  of  fact  for  the  jury  or  for 
the  court  sitting  as  a  jury,  to  determine  whether  or  not  the 
bro&r  was  the  agent  in  the  transaction  of  the  insurance 
company,  and  this,  too,  notwithstanding  the  faet  that  the 
insurance  policy  of  the  company  declares  that  any  pereon 
other  than  the  assured  who  m^fy  have  procured  the  insur- 
ance to  be  taken  by  the  company,  shall  be  deemed  to  be  the 
agent  of  the  assured  named  in  the  policy  and  not  of  the 
company. 

A  similar  provision  to  this  ap|:)ears  in  the  policy  in  ques- 
tion in  the  case  at  bar.  Lycoming  F.  Ins.  (^o.  v.  Ward,  90  111. 
545;  Union  Ins.  Co.  v.  Chipp,  93111.  96;  Commercial  Ins.  Co. 
V.  Ives,  56  111.  402;  Pierce  v.  The  People,  106  111.  13;  Xewark 
F.  Ins.  Co.  V.  Summons,  110  111.  168;  Ins.  Co.  v.  Barrel  Co., 
114  111.  99;  Kings  Co.  F.  Ins.  Co.  v.  Swigort,  11  111.  Ai)p.  590; 
Lebanon  Ins.  Co.  v.  Erb,  112  Pa.  St.  149;  Packard  v.  W.  M. 
F.  Ins.  Co.,  77  Me.  144;  Wood  v.  F.  Ins.  Co.,  126  Mass.   316 

No  appearance  for  appellee. 

Waterman,  P.  J.  The  action  of  the  court  l)olow  appears 
to  have  been  based  upon  the  opinion  that  no  liability  had 
been  incurred  because  the  pi'emium  had  not  been  received 
by  the  association,  Gay,  in  the  view  taken  by  the  court, 
not  being  for  any  purpose  an  agent  of  the  company. 

The  policy  contains  the  following  among  other  condi- 
tions : 

"  It  is  part  of  this  contract  that  any  person  other  than 
the  assured,  who  may  have  procured  this  insurance  to  be 
taken  by  this  association,  shall  be  deemed  to  be  the  agent 
of  the  assured  named  in  this  policy,  and  not  of  this  associa- 
tion under  any  circumstances  whatever,  or  in  any  trans- 
action relating   to  this  insurance;  and  no  agent  is  author- 
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ized  to  change  or  waive  any  of  the  conditions  of  tliis  policy. 
And  in  case  the  cash  premium  herein  mentioned  be  not  paid 
in  advance,  at  the  time  of  making  or  the  declaring  of  this 
[)olicy,  then  no  insurance  or  liability  under  this  policy  shall 
attiich,  but  the  same  shall  be  null  and  void,  and  of  no  effect. 
The  payment  in  cash  and  in  advance  of  the  premium  herein 
mentioned  is  a  condition  precedent  to  the  validity  of  this 
contract." 

"Clause  12.  The  insured  heretofore  named,  by  accept- 
ing this  policy,  thereby  becomes  a  member  of  this  asso- 
ciation, and  agrees  to  pay  them  the  premium  annually,  in 
cash  and  in  advance,  during  the  life  of  this  policy;  and  in 
addition  thereto  such  sum  or  sums,  in  no  event  to  exceed  in 
the  aggregate  four  times  the  amount  of  said  cash  })remium, 
at  such  time  or  times,  in  such  manner,  and  by  such  install- 
ments, as  the  directors  of  said  association  shall  assess  and 
order  pursuant  to  its  charter  and  by-laws,  and  the  laws  of 
the  State  of  Illinois." 

It  is  a  familiar  rule,  resulting  almost  inevitably  from  the 
circumstances  of  the  case,  that  where  an  insurance  company 
has  delivered  itsi  policy  the  delivery  is  j/?*t)?ui  facie  evidence 
that  the  conditions  in  the  policy  providing  that  the  insur- 
ance shall  not  take  eifect  until  the  premium  is  paid,  are 
waived;  and  an  intention  to  give  a  short  credit  for  the 
premium  will  be  presumed.  Electric  Life  Ins.  Co.  v. 
Fahrenking,  OS  111.  463-4-67;  Lebanon  Mutual  Ins.  Co.  v. 
Erb,  112  i^enn.  State,  149;  Boehm  v.  Williamsburgh  City  Ins. 
Co.,  35  IST.  Y.  131;  Bodine  v.  Exiihange  Fire  Ins.  Co., 
51  N.  Y.  117;  Young  v.  Hartford  Fire  Ins.  Co.,  45 
Iowa,  377;  Train  v.  Ilollans  Purchase  Ins.  Co.,  62  N.  Y.  598. 
It  is  not  denied  that  appellee  issued  this  policy;  what  did 
it  intend  and  mean  when  it  did  so?  And  what  is  the  true 
construction  to  be  placed  upon  its  provisions  in  view  of  all 
that  was  done  by  this  fire  association  ?  Is  it  possible  that 
when  api)e11ee  sent  out  this  policy  in  which  it  declared  that 
it  agreed  to  indemnify  John  Gosch  against  loss  or  damage 
l)y  fire  from  the  2d  day  of  June,  1891,  to  tlie  2d  day  of 
June,  1892,  it  meant  to  be  understood  that  it  had  done  noth- 
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ing  of  the  kind — that  so  far  its  statement  was  an  untruth, 
because  among  the  numerous  conditions  was  one  declaring 
that  the  policy  had  no  validity  until  the  payment  of  the 
premiums  ?  Manifestly  the  condition  is  inconsistent  with 
the  first  statement  of  the  policy,  and  can  only  be  reconciled 
by  holding,  as  we  do,  that  the  association  in  delivering  this 
policy  waived  the  advance  payment  of  the  premium.  Any 
other  construction  of  the  act  of  delivery  makes  such  action 
an  attempt  by  the  asscx^iation  to  swindle  and  defraud;  to 
lK>ld  out  that  an  insurance  has  been  effected  when  in  reality 
there  is  none;  to  falsely  pretend  tliat  it  receives  a  certain 
premium  for  an  insurance  running  one  year,  Avhenin  reality 
the  insurance  is  only  from  the  reception  of  the  premium, 
and  therefore  only  for  ten  or  eleven  months,  or  such  period 
as,  up  to  the  expiration  of  the  policy,  elapses  after  the  recep- 
tion of  the  premium.  All  instruments  are  construed  contra 
jyroferentem;  that  construction  is  to  be  preferred  wiiich  will 
support  rather  than  defeat  the  instrument.  Conditions 
that  will  defeat  the  instrument  are  not  favored.  Co.  Litt., 
42  a,  183  a.  In  reference  to  the  last  mentioned  rule,  Par- 
sons, in  his  work  on  Contracts,  Yol.  2,  page  520,  says :  "  Per- 
haps no  formal  words  will  constitute  a  condition,  if  it  be 
obvious  from  the  whole  instrument  that  this  was  not  the 
intention  or  understanding  of  the  parties."  In  the  present 
case,  the  assured,  upon  the  day  of  its  reception,  paid  the 
])remium  to  the  person  who  delivered  the  i)()licy.  That 
person  forwarded  the  money  so  paid,  to  Mr.  (xay,  who  ob- 
tained the  policy  from  the  association.  This  w^e  think  con- 
stituted a  payment  of  the  premium.  Lebanon  Mutual  Fire 
Ins.  Co.  V.  Erb,  mpra;  Electric  Life  Ins.  Co.  v.  Fahrenking, 
Hnjyra, 

The  question  is  not  what  authorit}'-  Gay  or  Sourman 
actually  had  to  receive  the  premium,  but  with  what 
authority  were  they  or  either  of  them  ap])arentlv  clothed 
by  the  company.  As  is  said  in  Electric  Life  Ins.  Co.  v. 
Fahrenking,  supra,  "  The  important  thing  is  the  payment 
of  the  money,  and  if  it  be  paid  to  and  accepted  by  one  who 
is  apparently  authorized  by  the  company  to  receive,  it  is 
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sufficient  whether  it  be  in  conformity  with  the  terms  of  the 
policy  or  not." 

The  delivery  of  a  policy  of  this  kind  to  a  person,  appar- 
ently clothes  him  with  authorit^?^  to  receive  the  premium. 
If  the  possession  of  this,  a  policy  for  delivery  to  the  assured, 
did  not  give^  apparent  authority  to  receive  the  premium,  it 
is  difficult  to  say  what  would  make  such  apparent  authority. 
Corporations  act  only  through  agents.  There  can  be  no 
payment  to  it  except  to  an  agent  for  it.  The  president 
and  entire  board  of  directors  are  but  agents,  and  a  payment 
to  them  is  but  to  agents.  By  the  provisions  of  condition  12, 
the  insured,  by  accepting  the  policy,  became  a  member  of  the 
association,  and  agreed  to  pay  to  it  not  only  the  premium, 
but  such  sums,  not  exceeding  four  times  the  amount  of  the 
premium,  as  the  directors  should  assess ;  this  liability  for 
assessments  he  is  still  under;  the  association  does  not 
appear  to  have  endeavored  to  recall  its  policy  and  release 
him,  but  merely  declines  to  pay  his  loss.  It  is  apparent 
that  the  premium  would  have  been  taken  from  Gay  and 
no  objection  raised  if  no  loss  had  occurred.  A  bill  for  the 
premium  upon  a  policy  given  out  by  Gay,  bearing  the  same 
date  as  the  one  under  consideration,  June  2d,  was  rendered 
to  him,  July  16th.  No  loss  had  occurred  under  that,  and  no 
objection  to  the  payment  to  Gay  was  made.  Insurance  asso- 
ciations ought  not  to  attempt  to  play  fast  and  loose;  if  they 
do  not  mean  to  be  bound  by  a  policy  they  should  not  issue  it. 
If  they  pretend  to  insure  a  jierson  for  a  year,  they  should 
actually  do  so;  their  liability  can  not  be  made  to  depend 
upon  the  whim  of  the  directors  as  to  whether  their  sol- 
emnly attested  agreements  shall  have  any  force. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 

lieversed  and  remanded. 
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Channon  v.  Kerber. 


Harry  Channon 

V. 

Henry  Kerber. 

Practice — Improper  Remark  of  Trial  Judge — When  Not  Cured  by 
Instruction — Erroneous  Assumption  in  Instructions — Error  Vitiates 
Verdict  When  Evidence  Conflicting 

1.  A  remark  of  the  trial  judge  during  a  trial  which  practically  told 
the  jury  to  ignore  a  material  part  of  defendant's  case  is  not  cured  by  a 
subsequent  correct.statement  of  the  law  on  the  same  point. 

2.  It  is  error  for  the  court  in  any  instruction  to  assmne  as  true  any 
fact  which  is  in  dispute,  and  where  the  fact  assumed  is  of  the  very  gist 
of  the  controversy,  the  error  is  of  a  character  to  warrant  the  Appellate 
Court  in  reversing  the  judgment. 

3.  The  rule  that  eiToneous  instructions  will  not  vitiate  a  verdict  where 
it  appears  from  the  whole  record  that  substantial  justice  has  been  done, 
doee  not  apply  in  cases  where  the  evidence  is  strongly  conflicting  and 
the  merits- of  the  case  doubtful. 

[Opinion  filed  April  9,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Ellioti  Anthony,  Judge,  presiding. 

Mr.  H.  W.  WoLSELEY,  for  appellant. 

Mr.  E.  W,  Adkinson,  for  appellee. 

Shepakd,  J.  This  was  an  action  in  assumpsit  upon  a 
written  contract  whereby  the  appellee  was  bound  to  build 
and  complete  the  necessary  cut  stone  work  for  a  residence 
for  the  appellant,  resulting  in  a  verdict  and  judgment 
against  appellant.  Numerous  errors  are  assigned,  but  we 
are  of  opinion  that,  aside  from  the  alleged  errors  containe<l 
in  the  instructions  to  the  jury,  there  is  but  one  that  can  be 
sustained.  The  specifications  mentioned  in  the  contract 
provide  that  the  stone  shall  be  "  of  the  very  best  quality. 
Vert  Island  (McArthur)  brown  stone,  free  from  defects. 
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All  stones  to  be  selected  in  the  very  best  manner  so  as  to 
be  perfectly  free  from  defects." 

An  essential  element  of  the  controversy  between  the  par- 
ties is  as  to  the  quality  of  the  stone  that  was  put  into  the 
job.  During  the  cross-examination  by  counsel  for  appellant 
of  one  of  appellee's  witnesses  the  following  occurred : 
Question  (by  Mr.  Wolseley,  counsel  for  apjK^lant) :  "  Did  you 
make  an  examination  of  that  building  for  the  purpose  of 
discovering  whether  every  stone  in  the  front  was  composed 
of  this  McArthur  stone  or  not  ? " 

The  Court :  "  Are  you  contending  that  there  were  other 
stone  used  in  the  building  excepting  this  McArthur  stone  ? " 

Mr.  Wolseley :     "  Yes,  that  is  a  part  of  the  defence." 

The  Court :  "  I  wanted  to  know.  It  would  not  matter 
whether  they  were  spotted  or  speckled  if  they  were  a  part 
and  parcel  of  this  McArthur  stone.  If  you  are  contending 
that  stone  was  put  in  the  building  other  than  that  wliich 
came  from  this  quarry,  that  is  another  matter." 

A  remark  of  this  kind  by  the  trial  judge  to  counsel,  in 
the  presence  of  the  jury,  was  well  calculated  to  greatly 
injure  the  defendant.  It  was  in  effect  as  if  the  judge  had 
said  that  the  only  question  in  issue  was  as  to  whether  the 
stone  put  into  the  building  came  out  of  the  Yert  Island  or 
McArthur  quarry,  and  that  it  w-as  immaterial  w^hether  the 
stone  furnished  was  ''  free  from  defects,"  and  '^  selected,"  as 
required  by  the  specifications,  if  it  were  only  McArthur 
stone.  It  was  a  total  ignoring  of  a  part  of  the  defense  that 
the  stone  furnished  was  not  of  the'  best  quality  and  free 
from  defects.  It  is  no  answer  to  say  that  the  third  instruc- 
tion given  on  behalf  of  the  defendant  sthted  the  issue  and 
the  law  correctly,  as  we  are  unable  to  know  upon  which  it 
was  that  the  iurv  acted.     Yolk  v.  Eoche,  70  111.  297. 

Of  the  instructions,  the  first,  second,  third  and  fourth, 
given  in  behalf  of  the  plaintiff  below  (the  ap|)el]ee  here)  are 

clearlv  erroneous.     A  vice  common  to  each  of  them  is  the 

t/' 

assumption  that  there  was  an  amount  due  him  (the  appellee) 
upon  the  contract,  whereas  the  fact  as  to'whether  anything 
whatever  w^as  due  him  upon  the  contract  was  a  controlling 
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issue  in  the  case,  and  was  a  fact  for  the  jury  alone  to  deter- 
mine, and  without  the  determination  of  which  in  his  favor, 
he  w,as  not  entitled  to  recover  at  all. 

Because  the  fourth  instruction  is  complained  of  for  other 
reasons,  it  is  here  set  out  in  full,  and  will  serve  to  illustrate 
the  common  defect  in  all  the  instructions  in  the  respect 
mentioned.  *'  The  jury  are  further  instructed  that  the  arch- 
itects had  no  right  to  refuse  plaintilf  a  final  certificate  for 
the  amount  due  him  upon  the  contract,  simply  because  the 
defendant  directed  them  not  to  give  such  certificate,  or 
threatened  them  with  trouble  if  thev'did;  that  it  was  the 
duty  of  the  architects  to  fairly  and  impartially  examine  the 
work,  and  decide  whether  or  not  it  was  done  according  to 
the  contract,  and  if  upon  so  doing,  it  was  their  lionest  opin- 
ion and  judgment  that  plaintiff  was  entitled  to  any  sum  of 
money  under  his  contract,  then  it  was  their  duty  to  give  the 
plaintiff  a  certificate  for  the  amount  that  they  believed  to 
be  so  due  him." 

This  instruction  assumes  two  facts,  both  of  which  were 

disputed  by  ap{)ellant:   1st.   That  the  architects  refused  to 

,  give   a  final   certificate   "simply   because    tlie   defendant 

(appellant)  directed  them  not  to  give  such  certificate  or 

threatened  them  with  trouble  if  thevdid."     2d.   That  there 

ft- 

was  an  amount  due  to  the  appellee  upcm  the  contract. 

The  failure  of  the  architects  to  furnish  a  certificate  for 
the  amount  claimed  to  be  due  appellee  and  the  ground 
for  such  failure  was  an  issue  nuule  by  the  ])leadings  and 
controverted  by  the  evidence.  It  was  incumbent  upon 
the  ap]x41ee  to  prove  both  of  the  facts  assumed  by  the 
instruction  by  a  preponderance  of  the  evidence,  and  for  the 
jury  to  find  that  he  had  done  so,  before  the  legal  conclusion 
stated  in  the  instruction  could  ])ro])erly  be  drawn  by  the 
jury.  The  law  is  too  well  settled  in  cases  of  building  con- 
tnicts  like  the  present,  to  require  a  reference  to  authorities, 
that  the  obtaining  of  the  architect's  certificate  is  a  condition 
precedent  to  the  builder's  right  of  payment,  unless  such 
certificate  has  been  fraudulentlv  refused  or  unreasonablv 
withheld,   or  has    become  ^impossible    by   reason   of    the 
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death  of  the  architect,  or  has  been  otherwise  legally  dis- 
])ensed  with.  Walsh  v.  Walsh,  11  111.  App.  199.  The  fourth 
instruction  was  therefore  vicious  because  in  addition  to 
the  defect  already  noticed,  it  assumes  that  the  defendant 
directed  the  architect  to  do  something  which  the  jury  alone 
were  competent  to  find  from  the  evidence  he  had  done.  It 
is  error  for  a  court,  in  an  instruction,  to  assume  as  true  any 
fact  which  is  in  dispute;  and  Tvhere  the  fact  assumed  is  of 
the  very  gist  of  the  controversy  the  error  is  of  a  character 
svifficiently  grave  to  warrant  an  appellate  court  in  reversing 
the  judgment.  Illinois  Central  R.  R.  Co.  v.  Zang,  10  111.  App. 
504;  Chicago  v.  Bixby,  84  111.  82;  C,  St.  L.  &  P.  R.  R.  Co. 
V.  Hutchinson,  120  111.  587;  Sherman  v.  Dutch,  16  111.  283; 
Dart  V.  Horn,  20  111.  213;  Davies  v.  Cobb,  11  111.  App.  587; 
Village  of  Warren  v.  Wright,  3  111.  App.  G02. 

The  rule  that  erroneous  instructions  will  not  vitiate  a  ver- 
dict where  it  appears  from  the  whole  record  that  substantial 
justice  has  been  done,  does  not  apply  in  cases  where  the 
evidence  is  strongly  conflicting  and  the  merits  of  the  case 
doubtful.     Dalies  v.  Cobb,  11  111.  App.  587. 

For  the  reasons  stated  the  judgment  of  the  Superior  Court 
must  be  reversed  and  the  case  remanded. 

lieversed  and  remanded. 


S.   Goldberg 

V. 

Benjamin  M.  Einstein  et  al. 

Conditional  Sales^Timc  within  Which  Vendee  May  Return  Goods, 

Where,  by  the  temis  of  a  contract  of  sale,  the  goods  sold  are  not  to  be 
shipped  until  a  fixed  date,  and  the  vendee  has  the  right,  meantime,  to 
examine  and  to  reject  any  portion  of  the  same,  the  time  within  which 
such  examination  and  rejection  must  be  made  can  not  be  abbreviated  by 
any  independent  action  on  the  part  of  the  vendor;  and  a  declaration  of 
law  by  the  court  below,  stating  that  if  the  vendee  desire  to  retimi  any 
of  the  goods  he  must  do  so  within  a  reasonable  time  after  they  were 
received,  was,  upon  the  case  presented,  erroneous. 
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[Opinion  filed  April  9,  1892.J 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
liicHAKD  S.  TuTHiLL,  Judge,  presiding. 

Messrs.  Gibbons,  Ivavanagii  &  O'Donnell,  for  appellant. 

« 

Messrs.  IIoyne,  Foliansbee  &  O'Connor,  for  appellees. 

Waterman,  P.  J.  According  to  the  testimony  of  appel- 
lant, appellee^'  agent  came  to  the  store  of  Goldberg  in 
Nebraska  City  in  January  and  obtained  an  order  for  cloth- 
ing, u|K)n  an  agreement  that  the  goods  ordered  wei^e  not  to 
be  shipped  from  Chicago  until  March  15th ;  that  me^intime, 
when  appellant  went  to  Chicago,  he  was  to  have  an  oppor- 
tunity to  look  over  the  goods  ordered  and  might  then  *' can- 
cel or  change  any  lot  he  chose."  The  goods  were  ship|:)ed 
so  that  they  reached  Nebraska  City  about  February  28th. 
Appellant  was,  when  they  arrived,  just  going  to  take  the. 
train  for  Chicago,  to  which  place  he  came  but  did  not  call 
upon  ap})ellee.  As  soon  as  he  returned  to  Nebraska  City 
he  examine<l  the  goods  and  retume<l  a  portion  of  them, 
notifying  appellees  of  such  action.  Ap{)ellees  refused  to 
receive  the  goods  returned,  and  brought  suit  for  the  price 
thereof. 

A  jury  being  waived,  the  court  held  as  a  proposition  of 
law,  the  following : 

"  The  court  declares  the  law  to  be  that  if  the  court  believe 
from  the  evidence  that  if  the  defendant  ordered  the  goods 
in  controversy  from  the  plaintiffs  upon  condition  that  the 
same  were  not  to  be  shipped  to  the  defendant  before  a  cer- 
tain date,  and  that  he  was  to  have  the  privilege  of  cancel- 
ing his  order  for  the  same  if  he  desired,  when  he  came  to 
Chicago,  before  the  time  fixed  for  the  shipment  of  the  goods 
to  the  defendant,  yet  even  if  the  goods  were  shipped  to  the 
defendant  before  the  date  fixed  for  the  shipment  of  the 
same,  the  defendant  was  bound  in  law,  if  he  desired  to 
return  the  said  goods,  to  return  or  offer  to  return  the  same 
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within  a  reasonable  time  after  receiving  the  same;  and  if  the 
defendant  did  not  return  or  offer  to  return  the  same  within 
a  reasonable  time  after  receiving  the  same,  the  court  will 
find  for  the  plaintiffs." 

While  it  is  the  case  that  ordinarily  a  vendee  failing  to 
return  or  object  to  goods  within,  under  the  circumstances, 
a  reasonable  time  after  thieirf  reception,  will  be  held  to  have 
accepted  them,  yet  where,  by  the  terms  of  the  contract,  they 
are  not  to  be  shipped  until  a  fixed  date,  and  he  is  to  have, 
in  the  meantime,  a  right  to  examine  and  to  reject  any  por- 
tion of  his  purchase,  the  time  within  which  such  examina- 
tion and  rejection  may  be  made  can  not  be  abbreviated  by 
any  independent  action  on  the  part  of  the  vendor.  The 
vendee  having  stipulated  for  a  definite  perio<l  within  which 
his  option  might  be  exercised,  could  not,  without  his  con- 
sent, be  deprived  of  any  portion  of  such  time.  It  i«  easy  to 
be  seen  that  many  reasons  might  exist,  making  important 
and  valuable  the  full  time  within  which  such  an  election 
could  be  exercised. 

For  these  reasons  we  do  not  think  that  the  third  propo- 
sition held  bvthe  Circuit  Court  correctlv  states  the  law;  and 
as  from  its  holding  we  must  infer  that  the  court  found  for 
the  plaintiff,  although  it  might  have  believed  Goldberg's 
statement  of  the  transaction  to  be  the  true  version;  we  must 
reverse  this  judgment. 

lieveraed  and  remanded. 


John   E.  Crate 

V. 

Herman  H.  Kohlsaat. 

Injunctions — Dissolution  of—ComplainanVs  Liability  for  Damages 
Not  Limited  to  Penalty  of  Bond, 

Under  the  statute  of  this  State  the  amount  and  condition  of  the  bond 
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given,  or  whether  pne  be  given  or  riot  on  the  suing  out  of  an  injunction 
have  or  has  no  connection  with  the  awarding  of  damages  against  the 
complainant  himself  in  case  the  injunction  is  dissolved. 

[Opinion  filed  April  9, 1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoEEN  C«  CoLi^ms,  Judge,  presiding. 

Messrs.  Hynes  &  Dunne  and  Duncan  &  Gilbert,  for  ap- 
pellant. 

Mr.  G.  W.  Stanford,  for  appellee. 

Gary,  J.  The  question  upon  this  record  is  whether  the 
Circuit  Court  ought  to  have  awarded  to  the  appellant  more 
damages. 

The  decree  is :  "  This  day  again  came  the  parties,  by  their 
respective  solicitors,  and  thereupon  this  cause  came  on  to  be 
heard  upon  the  suggestions  in  writing  filed  by  the  defend- 
ant of  the  damages  sustained  by  him  by  reason  of  the 
wrongful  suing  out  by  the  complainant  of  the  injunction 
granted  in  this  cause  against  the  defendant,  and  the  court 
having  heard  the  evidence  and  the  argument  of  counsel,  and 
being  now  fully  advised  in  the  premises,  the  court  finds  that 
by  reason  of  the  wrongful  suing  out  by  the  complainant  of 
the  injunction  in  this  case  the  defendant  was  compelled  to, 
and  did  pay  out  the  sum  of  $771  for  the  fees  and  charges  of 
his  solicitors  and  counsel  for  services  necessarily  rendered 
by  them  in  and  about  procuring  a  dissolution  of  said  injunc- 
tion, and  that  he  Wcos  compelled  to  and  did  lose  rents  of 
the  premises  described  in  the  complainant's  bill  to  the 
amount  of  §1,446  by  reason  of  the  wrongful  suing  out  by 
the  complainant  of  said  injunction,  and  that  the  damages 
sustained  by  the  defendant  by  reason  of  the  wrongful  suing 
out  by  the  complainant  of  said  injunction,  amount  in 
all  to  the  sum  of  $2,227. 

"  The  court  further  finds  that  at  the  time  of  the  granting 
of  said  injunction  the  said  complainant  was  by  the  court 
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required  to  and  did  execute  and  file  herein  a  bond,  as  pro- 
vided by  law,  in  the  penal  sum  of  $500,  with  C.  C.  Kolilsaat 
as  security,  conditioned  for  the  payment  to  the  defendant 
of  all  such  costs  and  damages  as  shoidd  be  awarded  against 
the  complainant  in  case  said  ftajunction  should  be  dis- 
solved, which  said  bond  is  the  only  bond  filed  by  the  com- 
plainant in  this  case,  and  that  by  reason  thereof  the  liabil- 
ity of  the  complainant  to  the  defendant  on  account  of  the 
damages  sustained  by  the  defendant  by  reason  of  the 
wrongful  suing  out  by  the  complainant  of  said  injunction  is 
limited  to  said  sum  of  $500. 

"  It  is  therefore  ordered,  adjudged  and  decreed  by  the  court 
that  the  complainant  pay  to  the  defendant  within  ten  days 
from  the  date  of  the  entry  hereof  the  sum  of  $500,  as  dam- 
ages sustained  by  the  defendant  by  reason  of  the  wrongful 
suing  out  by  the  complainant  of  said  injunction." 

As  we  read  the  statute,  the  amount  and  condition  of  the 
bond  given,  or  whether  one  be  given  or  not  on  suing  out 
an  injunction,  have  or  has  no  connection  with  awarding 
damages  against  the  complainant  himself,  in  case  it  is  dis- 
solved. It  is  not  necessary  that  Ave  should  distinguish 
Sturgisv.  Knopp,  33  yt.480,  andLawton  v.  Green,  64  I»f.  Y. 
326,  from  this  case.  The  statute  here  governs.  That  is — Sec. 
Ii2,  Chap.  69 — "In  all  cases  where  an  injunction  is  dissolved 
by  any  court  of  chancery  in  this  State,  the  court,  after  dis- 
solving the  injunction,  and  before  finally  disposing  of  the 
suit,  upon  the  party  claiming  damages  by  reason  of  said 
injunction  suggesting,  in  Avriting,  the  nature  and  amount 
thereof,  shall  hear  evidence  and  assess  such  damages  as  the 
nature  of  the  case  may  require  and  to  equity  appertain, 
to  the  party  damnified  by  such  injunction,  and  maj^  award 
execution  to  collect  the  same."  The  case  of  Walker  v. 
Pritchard,  135  111.  103,  accords  in  its  reasoning  with  this 
construction.  The  brief  of  the  appellee  urges  that  the  find- 
ings in  the  decree  are  not  findings  of  facts,  but  of  conclu- 
sions, which  this  court  may  not  act  upon,  as  the  evidence  is 
not  in  this  recoixl.  That,  if  the  findings  are  of  facts,  and 
either  party  wished  to  dispute  them,  he  should  have  pre- 
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served  the  evidence,  is  abundantly  settled.  Brown  v.  Miner, 
21  111.  App.  60,  and  cases  there  cited.  The  findings  are 
sufficiently  specific.  Moore  v.  School  Trustees,  19  III.  83; 
T7alker  v.  Carey,  53  111.  470. 

It  follows  that  the  court  should  have  aAvarded  for  dam- 
ages $2,227,  and  the  decree  is  reversed  and  the  cause  re- 
manded with  directions  so  to  do. 

Reversed  and  remanded. 


Peter  Svanoe  and  Marie  Relling,  Adm'rs,  etc., 

V. 

Alex  Jurgens. 

Administration — Priority  of  Claims  under  Statute — Trust  Funds. 

In  the  case  presented,  this  court  holds  that  funds  received  by  appel- 
lants* intestate  from  the  sale  of  drafts  for  appellee,  were  received  in 
trust  and  were  within  the  sixth  class  of  claims  under  the  statute  i^gu- 
lating  the  distribution  of  decedent's  assets. 


44    277, 
144s  5071 


[Opinion  filed  April  9,  1892.] 


Appeal  from  the  Circuit  Court  of    Cook  County;  the 
Hon.  Kichard  S.  Tuthill,  Judge,  presiding. 

Messrs.  Eicuolson,  Matsox  &  Pease,  for  appellants. 


.-/ 


Messrs.  Blanke  &  Chytbaus,  for  appellee. 

Gary,  J.  The  appellee  is  the  western  passenger  agent 
of  the  American  Steamship  Line,  of  which  Peter  Wright  & 
Sons,  of  Pliiladelphia,  are  general  agents.  The  appellants 
are  the  administrators,  with  the  will  annexed,  of  Ingebright 
T.  Relling,  deceased. 

Peter  "Wright  &  Sons  supplied  the  appellee  with  blank 
drafts,  each  on  its  face  limited  to  a  small  amount,  and  the 
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appellee  supplied  the  deceased  therewith  in  quantities  of 
twenty-fjve  to  fifty  at  a  time.  The  deceased  sold  them, 
necessarily  filling  in  the  name  of  the  payee  and  the  amount, 
and  up  to  the  latest  time  to  which  any  testimony  relates, 
had  paid  over  to  the  appellee  the  proceeds  of  the  sales  on 
the  same  days  that  they  were  made.  But  the  testimony 
stops  at  a  point  a  year  before  the  death  of  Relling.  It  is 
agreed,  however,  that  at  the  time  of  his  death  he  had  sold 
drafts,  and  received  the  proceeds  to  the  amount  of 
$1,219.81,  which  he  had  not  paid  over.  He  had  no  com- 
mission on  the  sales ;  he  should  have  paid  over  the  whole 
proceeds.  He  must  have  found  his  profit  in  some  effect 
upon  his  other  business.  Upon  this  state  of  facts  the  Cir- 
cuit Court  held  that  the  money  not  paid  over,  was  money 
received  by  Relling  in  trust,  and  should  be  allowed  in  the 
sixth  class  against  his  estate.  Sec.  70,  Chap.  3,  R.  S.,  Ad- 
ministration. A  majority  of  this  court  concur  in  that  decis- 
ion. A  plausible,  if  not  a  sound,  argument  can  be  made  for 
or  against  it. 

If  the  case  is  within  the  principle  of  Tracey  v.  Hadden, 
78  111.  30,  and  Fitzsimmons  v.  Cassell,  08  111.  332,  the  decis- 
ion is  right ;  if  within  that  of  Taylor  v.  Turner,  87  111.  296, 
and  Wilson  v.  Kirby,  88  111.  566,  it  is  wrong.  The  judg- 
ment is  affirmed. 

Judgment  affirmed. 


F.  J.  Beesley 

V. 

Chicago  Journeymen  Plumbers'   Protective  and 

Benevolent  Association. 

Labor  Unions — Membership  in — Expulsion  from — Fairness  of  Pro- 
ceedings— Ma  ndajnns. 

1.    Upon  a  petition  for  a  mandamus  to  compel  a  labor  union  to  restore 
to  membership  a  member  thereof,  who,  it  was  alleged,  had  been  wrong- 
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fully  expelled,  this  court  holds,  no  by-laws  or  regulations  of  the  associa- 
tion regulating  such  proceedings  appearing  in  the  record,  that  the  only 
question  tliat  can  be  considered  here  is,  was  the  procedure  a  reasonable, 
honest  and  fair  one,  and  it  appearing  that  the  proceedings  of  appellee 
toward  appellant  were  reasonable  and  fair,  the  courts  will  not  interfere. 
2.  To  secure  membership  in  a  trades  union  by  feigning  a  qualification 
which  does  not  exist,  and  to  persist  in  retaining  membei'ship  after  dis- 
qualification has  been  established,  are  offenses  warranting  expulsion. 

[Opinion  filed  'April  27,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
RiCHAJiD  S.  TuTHiLL,  Judge,  presiding. 

B.  TV.  Ellis,  for  appellant. 

Courts  will  not  inquire  into  the  merits  of  the  decision  of 
the  association  if  its  proceedings  are  regular,  but  if  irreg- 
ular or  without  authority,  the  courts  will  interfere.  High 
on  Ex.  liemedies,  Sec.  298. 

And  mandamus  is  the  proper  proceeding.  Sturgis  v.  The 
Board  of  Trade,  80  111.  Ml. 

The  answer  of  api)ellee  should  have  set  forth  specifically 
all  the  facts  relating  to  the  cause  of  removal  and  to  the  form 
and  mode  of  procedui*e.  High  on  Ex.  Rent,  Sec.  304; 
Society  for  Visitation  of  the  Sick  v.  The  Commonwealth, 
52  Penn.  St.  R.  155. 

In  this  case  tlie  court  say  the  return  must  set  forth  dis- 
tinctlv  all  the  facts  essential  to  the  motion,  both  as  to  the 
cause  and  the  mode  of  proceeding. 

Tlie  answer  in  this  case  shows  no  authoritv  whatever  in 
the  appellee  for  the  expulsion  of  a  member,  either  in  its 
charter  or  bv-laws. 

« 

A  corporation  owning  property  has  no  power  of  expulsion 
unless  exprassly  conferred  by  the  charter  or  by  statute. 
Cook  on  Stock  &  Stockholders,  Sec.  700  b,  and  cases  re- 
ferred to  in  note  4;  Angell  &  Ames  on  Corp.,  238. 

The  real  charge  against  the  appellant  seems  to  be  "  that 
he  gained  admission  to  the  association  by  misrepresenta- 
tions." 
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Upon  this  charge,  so  far  as  appears  from  the  answer, 
there  was  not  a  particle  of  evidence  adduced. 

If  the  charge  upon  which  he  was  expelled  was  "  that  lie 
was  not  a  journeyman  plumber  and  an  effident  workman,"  it 
equally  is,  so  far  as  the  answer  shows,  unsupported  by  any 
evidence  whatever;  while  it  is  alleged  in  the  petition,  and 
is  admitted  in  the  answer,  that  at  this  very  time  the  appel- 
lant was  at  work  as  a  joumevman  plumber  and  was  suffi- 
ciently efficient  as  a  workman  as  to  receive  for  his  services 
the  regular  wages  prescribed  by  the  ai)iX5llee. 

The  expulsion  was  made  upon  the  report  of  a  committee. 
The  answer  says  that  upon  the  strength  of  sjiid  report  (com- 
mittee report)  said  petitioner  (appellant)  Wiis  exj)ellcd.  But 
the  ex  2^(if"t^  report  of  a  committee  is  not  a  trial  and  can  not 
be  the  foundation  for  the  expulsion  of  a  member. 

The  answer  that  the  expulsion  "was  in  strict  confonnity 
with  law  and  within  the  corporate  powers  of  the  defendant,'' 
is  but  a  conclusion  of  law  and  fatally  defective.  High  on 
Ex.  Kem.,  Sec.  3U4,  and  Society  v.  Commonwealth,  52  Penn. 
St.  134. 

This  case  illustrates  the  ease  with  which  the  power  of 
these  trade  societies  can  be  abused,  and  the  importance  of 
there  being  some  power  of  control  to  prote(*t  individuals 
from  their  hasty  and  unjust  action  becomes  obvious. 

Mr.  A.  G.  Anderson,  for  appellee. 

^"  The  law  relating  to  the  power  of  amotion,  a  term  often 
applied  tis  well  in  the'  disfranchisement  of  a  member  as  to 
the  removal  of  an  officer  of  a  corporation,  hajs  been  long 
and  well  settle<l.  It  is  a  power  juilicial  in  its  character, 
generally  exercised  by  the  courts  of  the  landj  though  it  may 
be  given  to  the  corjwration  by  its  charter,  and  even  if  the 
charter  is  silent,  an  officer,  or  a  corporator  in  some  classes 
of  corporations,  may  be  expelled  for  sufficient  cause."' 
Pittman  v.  Adams  et  al.,  3  Am.  Cor.  Cases,  520. 

"  Honesty  and  fairness  are  the  tests  by  which  courts  of 
record  judge  of  the  proceedings  of  these  voluntary  associa- 
tions, where  these  are  found  to  exist;  in  fact,  whatever 
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their  judgment  is  found  to  be,  tliey  will  be  sustained  and 
enforced  by  the  court  of  record."  Black  and  White  Smith's 
Society  v.  Vandyke,  2  Whart.  309;  Toram  v.  Howard  Ben- 
efit Society,  4  Pa*  519;  Bryan  v.  Pike  Benefit  Society, 
8  Watts  &  S.  244;  St.  Patrick's  Benefit  Society  v.  McKey, 
92  Pa.  520. 

"  Proceeding  to  expel  a  member  under  charges  presented, 
notice  given  and  a  hearing  afforded  in  conformity  iivith 
articles  of  association  agreed  to  by  all  the  members,  are  to 
be  considei'ed  without  too  much  regard  to  any  technicalities. 
Substantial  justice  is  to  be  followed  rather  than  form."' 
Burton  v.  St.  Creorge's  Society  of  Detroit,  4  Am.  Cor.  Cases, 
480;  Dilcher  v.  German  United' Evan.  St.  Stephen's  Church 
of  Buffalo,  4  Am.  Cor.  Cases,  394. 

Appellee  proposes  to  raise  before  this  court  the  question 
of  the  jurisdiction  of  a  court  to  control  the  action  of  a  vol-, 
untary  association,  and  to  that  end  has  assigned  a  cross- 
error.  Ko  court  can  take  cognizance  of  a  case  arising  in  a 
voluntary  association  to  compel  it  to  restore  to  membership 
a  person  suspended  or  expelled  from  its  })rivilcges.  People 
V.  Board  of  Trade,  80  111.  134;  Schmidt  v.  Abraham  Lincoln 
Lodge,  85  Ky.  490;  Anacostia  Tribe  of  Eed  Men  v.  Mur- 
bach,  13  Md.\)l. 

Shepard,  J.  The  appellant  filed  his  petition  for  a 
writ  of  mandamus  to  the  appellee  association,  command- 
ing it  to  reinstate  him  as  a  member  thereof,  alleging 
that  he  had  been  wrongfully  expelled  therefrom.  The 
appellee  answered,  that  it  is  a  voluntary  association, 
organized  under  the  statutes  of  Illinois  relating  to  the 
organization  of  corporations  not  for  pecuniary  profit; 
that  its  objects  as  set  forth  in  its  certificate  of  incorpo- 
ration, are,  first,  to  unite  and  associate  together  all 
plumbers  who  are  efficient  workmen  for  the  purposes  of 
mutual  assistance  and  protection ;  and  second,  to  provide 
wavs  and  means  for  the  advancement  of  the  best  interests 
of  the  trade,  etc.  The  answer  further  alleged  that  |ietitioner 
gained  his  membership  in  the  appellee  association  on  March 
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9.  1891,  by  representing  himself  to  be  a  journejTiian 
plumber,  and  an  efficient  workman;  that  at  a  meeting  of 
said  association  on  April  20,  1891,  charges  were  made 
against  petitioner  by  certain  members  of  the  association,  to 
the  effect  that  he  had  gained  admission  to  membership  by 
misrepresentations,  and  that  he  was  not  a  journeyman 
plumber  and  an  efficient  workman,  but  that  he  was  by  trade 
a  bricklayer.  It  is  further  alleged  that  petitioner  was  noti- 
fied of  such  charges,  and  requested  to  appear  and  answer 
unto  them  at  the  next  meeting  of  the  association,  to  occur 
one  week  later ;  that  petitioner  apj^eared  at  the  said  next 
meeting,  and  then  and  there  stated  to  the  association  that 
he  was  not  thoroughly  practical  in  all  the  work  of  journey- 
men plumbers,  but  believed  he  knew  the  tlieory ;  that  he 
was  not  accustomed  to  work  in  lead,  but  thouglit  he  could, 
,and  requested  the  association  to  appoint  a  committee  to 
examine  him  as  to  his  qualifications  as  a  journeyman,  and 
promised  to  meet  such  a  committee  at  any  time  and  place 
they  should  appoint;  that  thereupon  a  committee  of  three 
practical  jouii  ley  men  plumbers,  members  of  the  association, 
were  appointed  to  examine  the  petitioner;  that  such  com- 
mittee called  upon  petitioner  and  asked  him  to  meet  them 
and  submit  to  a  test  in  lead-work  known  as  "  wi])ing  a 
joint,"  but  that  petitioner  refused  to  meet  the  committee  at 
any  time  or  place,  or  to  submit  to  any  test,  and  admitted  to 
the  committee  that  he  had  never  served  an  apprenticeship 
at  the  plumbers'  trade;  that  the  committee  informed  the 
petitioner  they  should  report  the  exact  facts  to  the 
association  and  that  he  would  probably  be  expelled,  and 
that  petitioner  then  replied  that  he  would  be  present  or 
write  a  letter ;  that  at  the  next  meeting  of  the  association 
on  May  4, 1891,  the  committee  reported  in  writing  the  facts 
as  recited,  and  that  in  their  opinion  petitioner  was  not  a 
journeyman  plumber;  that  on  the  strength  of  such  report, 
together  with  the  said  previous  statements  by  petitioner, 
he  was  expelled  by  vote  of  the  association,  the  meeting 
being  regular  and  a  quorum  present,  and  that  said  expulsion 
was  in  strict  and  full  conformity  with  law  and  within  the 
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corporate  powers  of  the  appellee  association ;  that  on  the 
request  of  petitioner  he  was  allowed  to  appear  at  the 
next  following  meeting  of  the  association  on  May  11th, 
and  there  again  stated  that  he  could  not  do  all  kinds  of 
plumbing,  that  he  was  a  bricklayer  by  trade,  and  did  not 
care  much  whether  he  was  a  member  of  the  association  or 
not,  and  that  he  could  not  justify  as  an  all-around  plumber. 
The  answer  further  set  up  that  the  petitioner  has  not 
shown  by  his  petition  that  he  has  lost  anything  by  reason 
of  his  eipulsion  from  the  association,  and  alleged  facts  that 
tend  to  show  no  injury  to  him. 

The  petitioner  demurred  both  generally  and  specially 
to  the  answer,  and  the  demurrer  being  overruled,  he  brings 
the  case  to  this  court  by  appeal,  confining  his  contention 
here  to  the  sufficiency  in  law  of  the  answer. 

If  the  appellee  association  has  any  by-laws  regulating 
the  method  of  disciplining  or  expelling  members,  they  do 
not  appear  in  the  record  brought  here  and  we  can  not  assume 
that  any  exist.  There  being  no  such  by-laws,  the  question, 
so  far  as  this  court  is  concerned,  is,  was  the  procedure  resorted 
to  an  honest,  fair  and  reasonable  one  ?  The  answer  sets  forth 
that  charges  against  the  petitioner  were  preferred  by  mem- 
bers of  the  association  at  a  regular  meeting;  that  he  was  no- 
tified of  the  charges  and  requested  to  appear  and  answer 
imto  them;  that  he  did  so  appear  at  another  meeting  and 
partially  admitted  the  truth  of  the  charges,  but  thought, 
notwithstanding,  that  he  could  justify  his  claim  to  member- 
ship, and  requested  to  be  submitted  to  a  test  examination  by 
a  committee  qualified  for  that  pur]>ose;  that  such  committee 
was  appointed  and  he  refused  to  subject  himself  to  the  test, 
whereupon  he  was  regularly  expelled.  These  mattei*s  are 
all  well  pleaded  and  the  general  demurrer  admits  their 
truth.  What  method  could  be  fairer  and  more  reasonable, 
in  the  absence  of  special  provisions  regulating  tlie  mode  of 
procedure  ?  Here  were  definite  charges  preferred;  full  no- 
tice of  them  given;  the  accused  appeared  in  person,  and  par- 
tially admitting  the  truth  of  the  matters  charged  against 
him,  requested  the  creation  of  a  si)ecial  tribunal  to  test  his 
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qualifications  to  membership,  and  his  request  was  complied 
w^th.  lie  then  refused  to  submit  himself  to  the  very  mode 
of  trial  invoked  by  him  and  acknowledged  to  the  committee 
that  he  had  never  served  an  apprenticeship  at  the  trade. 
As  shown  by  the  answer  and  admitted  by  the  demurrer,  the 
corporate  objects  of  the  association  are  to  associate  together 
all  plumbers  who  are  eflficient  workmen,  for  mutual  assist- 
ance and  protection,  and  to  advance  the  best  interests  of  tlie 
plumbers"  trade.  To  permit  an  inetficient  workman  who,  by 
misrepresentation  of  his  qualifications  as  a  craftsman,  se- 
cures membership  in  an  organization  of  skilled  workers  in  a 
particular  trade  wherein  membership  is  based  upon  effi- 
ciency, to  continue  therein,  is  well  calculated  to  work  de- 
struction to  the  corporate  objects  of  the  organization.  Every 
moment  he  remains  a  member  he  commits  an  ofl'ense  against 
his  duty  as  a  corporator,  and  the  power  of  expulsion  for 
such  an  offense  is  inherent  in  the  association.  Common- 
wealth V.  St.  Patrick's  Ben.  Society,  2  Binn.  441.  To  feign 
a  qualification  for  membership  in  an  association  like  that 
of  appellee,  which  does  not  exist,  is  a  fraud  upon  the  associ- 
ation, and  to  persist  in  retaining  a  memtership  obtained  by 
such  a  fraud,  after  disqualification  for  it  has  been  established, 
is  subversive  of  the  fundamental  objects  of  the  association, 
and  is  an  offense  warranting  expulsion.  Society,  etc.,  v. 
Commonwealth,  52  Pa.  St.  125.  In  the  absence  of  by-law 
or  charter  regulations  for  the  trial  and  expulsion  of  mem- 
bers, we  are  unable  to  see  wherein  the  proceedings  of  the 
appellee  were  not  reasonable  and  fair  to  the  appellant,  and 
being  so  they  should  not  be  disturbed.  The  authority  to 
expel,  as  already  said,  is  inherent  in  such  a  case.  The  con- 
tention of  appellant  that  no  evidence  was  adduced  to  sup- 
port the  charges  preferred  against  him,  is  met  by  the  con- 
fession, by  the  demurrer,  that  appellant  admitted  he  was 
not  a  ])racticiil  plumber,  that  he  never  served  an  apprentice- 
ship, that  he  could  not  justify  as  an  all-around  plumber,  and 
that  he  refused  to  submit  himself  to  the  only  t^st  that 
would  have  afforded  other  available  evidence  on  the  subject. 
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irnder  such  circumstances  he  can  not  successfully  complain 
of  a  want  of  evidence. 

Judgment  affirmed, 

Gary,  J.  I  concur,  but  do  not  intend  to  be  understood 
as  concurring  in  the  implication,  if  it  be  implied,  that  the 
courts  will,  under  any  circumstances,  interfere  with  the 
management  of  labor  unions. 


National  Bank  of  Oshkosh 

V. 

The  Jennings  Trust  Company,  Assignee,  et  al. 
Un;on  National  Bank  of  Chicago 

/  V. 

Same. 
Corn  Exchange  Bank  of  Chicago 

V. 

Same. 


Contracts— Construction  of— Whether  Partnership  Formed  Tliereby — 
Distribution  of  Insolvent  Estates, 

In  the  case  presented,  this  court  holds,  that  upon  a  proper  construc- 
tion of  the  written  contracts  introduced  in  evidence,  the  parties  thereto 
were  not,  aa  between  themselves,  partners,  although  as  to  the  rest  of  tlie 
world  they  may  have  become  so  by  tlieir  acts  and  declarations;  and  that, 
assignments  having  been  made  of  the  alleged  partnership  business,  as 
weU  as  of  other  interests  of  the  one  of  the  alleged  partnera  to  whom 
belonged  all  the  assets,  to  the  api)ellee  as  assignee,  and  the  creditora 
electing  to  hold  such  person  separately  liable,  aU  questions  as  to  mai*- 
shaling  of  assets  and  election  between  funds  were  eliminated. 

[Opinion  filed  April  37,  1892.] 

Appeals  from  the  County  Court  of  Cook  County;  the 
Hon.  Fka.nk  Scales,  Judge,  presiding. 
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Messrs.  Willits,  Eobbins  &  Case,  for  appellant  National 
Bank  of  Oshkosh. 


Messrs.  Willits,  Robbins  &  Case,  for  appellant  Union 
National  Bank  of  Chicago. 

Messrs.  Dcpee,  Judah  &  Willard,  for  appellant  Corn 
Exchange  Bank  of  Chicago. 

Messrs.  Azel  F.  Hatch  and  E.  U.  Fliehmann,  for  appel- 
lees. 

Gary,  J.  It  is  impossible  within  any  reasonable  space  to 
summarize  the  evidence  which,  in  our  judgment,  establishes 
the  fact  upon  which  we  base  our  decision  of  these  cases,  and 
we  shall  therefore,  in  the  main,  only  state  results,  and  not 
processes  by  which  we  arrive  at  them. 

In  1S88,  William  L.  Prettyman  was  engaged  in  the  retail 
lumber  business  with  a  Mr.  Lewis,  under  the  finn  name  of 
Prettyman  &  Lewis.  July  6,  1888,  he  bought  out  Lewis, 
and  July  24,  1888,  made  with  Henry  11.  Bishop  a  written 
asrreement  as  follows : 

"  Chicago,  July  24,  1888.  It  is  understood  between  W. 
L.  Prettyman  and  Henry  H.  Bishop,  that  said  Ilenry  H. 
Bishop  shall  receive  for  his  services  an  amount  equal  to  fif- 
teen per  cent  of  the  net  profits  of  the  lumber  business,  with 
a  guarantee  from  W.  L.  Prettyman,  that  said  percentage 
shall  amount  to  at  least  two  thousand  dollars  per  annum, 
W.  L.  Prettyman  to  have  the  privilege  at  any  time  of  dis- 
charging Henry  H.  Bishop  upon  paying  him  two  thousand 
dollars,  less  any  part  of  said  sum  already  drawn  by  Bishop. 

"  W.  L.  Prettyman, 
"  H.  H.  Bishop." 

April  30,  1890,  they  stated  an  account  between  them,  on 
the  basis  of  that  agreement,  on  a  book  of  the  former  firm 
of  Prettyman  &  Lewis.  August  25,  1890,  they  made  these 
writings : 

"  August  25th,  1890.     Henry  H.  Bishop  hereby  agrees 
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to  invest  with  the  firm  of  W.  H.  Prettyman  &  Co.  the  pro- 
ceeds of  the  sale  of  his  real  estate  on  Wilcox  avenue,  and  to 
allow  his  profits  beyond  his  expenses  to  remain  in  the  busi- 
ness. He  also  agrees  to  do  no  other  business  but  that  of 
the  firm.  William  H.  Prettyman  agrees  that  he  shall  have 
one-quarter  of  all  the  property  and  shall  pay  one-quarter  of 
the  losses  on  the  purchase  of  any  real  estate  in  the  future, 
on  the  sales  of  all  stock  after  the  first  fifty  thousand,  and 
on  any  other  business  of  the  firm. 

"  W.  L.  Prettyman." 

"August  25th,  1890.  Henry  H.  Bishop  hereby  agrees  to 
invest  with  the  firm  of  W.  L.  Prettyman  &  Co.  the  proceeds 
of  the  sale  of  his  real  estate  on  Wilcox  avenue,  and  to  allow 
his  profits  beyond  his  expenses  to  remain  in  the  concern; 
he  is  to  have  one-fourth  of  the  profits  and  losses  from  the 
purchase  of  any  real  estate  in  the  future,  ujx)n  all  sales  of 
stock  after  the  sale  of  the  first  fifty  thousand,  and  on  any 
other  business  of  the  concern,  but  is  to  do  no  other  busi- 
ness but  that  of  the  concern. 

"  H.  H.  Bishop." 

And  two  days  later  this : 

"August  27th,  1890.  It  is  hereby  agreed  between  W.  L. 
Prettyman  and  Henry  H.  Bishop,  that  the  said  Henry  H. 
Bishop  shall  invest  the  proceeds  of  his  property  on  Wilcox 
avenue,  according  to  a  certain  agreement  made  between 
them  on  the  25th  of  August,  1890,  within  thirty  days  from 
this  date,  or  failing  to  do  so  the  said  agreement  shall  be  null 
and  void,  and  the  said  Henry  H.  Bishop  shall  be  entitled  to 
none  of  the  profits  made  by  W.  L.  Prettyman  &  Co.,  but 
shall  receive  a  salary  of  $2,500  per  annum  from  the  date  of 
his  last  settlement  to  May  1,  1891,  and  shall  be  allowed  a 
reasonable  time  to  attend  to  private  business,  the  same,  how- 
ever, not  to  be  allowed  to  interfere  with  his  attention  to  the 

lumber  business. 

"W.  L.  Prettyman, 

"H.  H.  Bishop." 

No  other  writings  between  them  have  been  put  in  evidence, 

and  no  doubt  these  are  all  that  were  ever  made  touching 

their  relations  to  each  other. 
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In  1889  Prettyman  organized  a  corporation  called  the 
Korth  Division  Lumber  Company,  of  which  he  was  presi- 
dent, and  probably  owner  of  all  the  stock,  and  Bishop  vice 
president,  and  also  started  a  banking  business  with  which 
Bishop  had  no  concern. 

November  22,  1890,  Prettyman  individually  by  one  in- 
strument, Prettyman  and  Bishop  as  copartners  under  the 
name  and  style  of  W,  L.  Prettyman  &  Co.,  by  another,  and 
the  North  Division  Lumber  Company,  by  them  as  president 
and  vice  president,  by  another,  severally  made  assignments 
for  the  benefit  of  creditors,  and  the  assets  of  all  are  being 
administered  by  the  appellee,  as  assignee,  under  the  direction 
of  the  County  Court.  The  a])])ellants  are  respectively  cred- 
itors, of  the  amount  of  whose  debts  respectively,  no  question 
is  made,  and,  as  we  assume,  creditors  of  the  firm  of  W.  L. 
Prettyman  &  Co.,  if  in  fact,  as  between  themselves,  Pretty- 
man and  Bishop  were  partners.  That  their  conduct  has  been 
such  that  creditors,  trusting  to  appearances,  might  hold 
them  as  such  is  clear;  but  the  appellants  wish  to  occupy  the 
position  of  creditors  of  Prettyman  individually,  and  not  of 
any  firm,  and  as  all  parties  agree  that  the  appellants  respect- 
ively stand  upon  the  footing  of  Prettyman  and  J^ishop,  as 
between  themselves  (Ilanford  v.  Prouty,  133  111.  339,  col- 
lects many  cases),  their  real,  and  not  merely  their  ostensible, 
relation  to  each  other,  is  the  most  important  subject  of  in- 
quiry in  this  Slit.  That  their  agreement  did  not  make 
them  partners,  unless  Bishop  invested  the  proceeds  of  his 
property  on  Wilcox  avenue,  as  provided  in  the  paper  of 
August  27,  1890,  is  clear.  Williams  v.  Fletcher,  30  111.  App. 
219;  129  111.  350. 

Some  of  the  debts  upon  which  appellants  claim  originated 
within  thirty  days  from  August  27,  1890,  and  a  distinction 
might  be  attempted  between  such  debts  and  such  as  origi- 
nated before  the  agreement  of  August  25th  was  made,  or 
after  the  thirty  days  had  expired;  but,  as  we  think,  there 
would  be  no  foundation  for  such  distinction;  if  the  condition 
in  the  paper  of  August  27th  was  not  performed,  the  partner- 
ship relation  was  between  the  parties  to  it,  and  therefore  as  to 
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tlie  appellants  working  out  equities  through  them,  wiped 
out.  That  the  business  was  very  irregularly  conducted,  that 
liishop  exercised  very  general  powers,  that  both  Prettyman 
and  Bishop  represented  to  other  people  that  they  were  part- 
ners, is  proved;  that  they  ever  agreed  to  be  partners  further 
than  has  been  shown,  is  not  proved.  If  their  relations  were 
not  governed  by  the  papers  they  executed,  there  is  no  guide 
to  what  those  relations  were.  Now,  on  these  records  it  is 
quite  clear  that  with  all  the  bookkeeping  that  has  been 
done,  nothing  from  the  Wilcox  avenue  property  was  ev^r 
invested  in  the  firm  of  W.  L.  Prettyman  &  Co.  That  prop- 
erty was  exchanged  for  some  on  Belden  avenue;  some  money 
was  used  by  Bishop  in  making  that  exchange.  He  got  it 
from  the  North  Division  Lumber  Company,  by  having  it 
there  charged  to  W.  L.  Prettyman  &  Co.,  and  by  the  latter 
to  himself.  After  the  exchange  he  raised  by  mortgage  on 
the  Belden  avenue  property,  S^,000,  which  went  back  the 
same  route  by  crediting  it  to  himself,  and  charging  it  to 
the  North  Division  Lumber  Company  on  the  W.  L.  Pretty- 
man &  Co.  books.  Whether  the  bookkeeping  both  ways 
was  of  the  same  sum  exactly,  does  not  apj^ar;  and  the  equity 
of  redemption  of  the  Belden  avenue  property  was  conveyed 
to  Bishop's  wife,  which  ends  the  matter  as  investment  with 
W.  L.  Prettyman  &  Co. 

On  the  whole  case  it  apjiears  to  us  that  while  to  the  world 
Prettyman  and  Bishop  were  partners,  while  j^erhaps  be- 
tween themselves  they  may  have  thought  that  the  legal 
name  for  their  relation  was  partnership,  yet  Prettyman 
never  thought  that  Bishop  was  owner  of  any  of  the  tangible 
])roperty,  or  entitled  to  share  in  the  profits  of  the  business, 
nor  did  Bishop  suppose  himself  liable  to  Prettyman  for  any 
jX)rtion  of  losses,  if  any  should  be  incurred.  In  our  view  of 
tlie  evidence  all  the  assets,  whether  of  the  banking  business, 
or  of  the  business  in  the  name  of  W.  L.  Prettyman  &  Co., 
were  the  separate  property  of  W.  L.  Prettyman,  in  which 
Bishop  had  no  interest,  and  all  the  creditors  are  entitled  to 
hold  him  separately  liable,  though  they  might  hold  Bishop 
jointly  with  him  if  they  would.     The  effect  of  this  view  is 
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necessarily  to  consolidate  the  assets  and  liabilities  of  the 
two  concerns,  and  take  out  of  the  administration  of  the 
assets,  all  questions  of  marshaling  assets,  and  election  be- 
tween funds.  If  all  the  assets  belonged  to  Prettynian,'and 
if,  as  between  himself  and  Bishop,  he  is  the  sole  debtor,  the 
assets  being  all  in  the  hands  of  the  same  assignee,  under  the 
control  of  one  court,  where  the  debts  are  proved,  there  is 
no  need  of,  or  reason  for,  any  separation  of  the  assets  into 
two  classes. 

There  is  another  view,  to  which,  liowever,  we  do  not  com- 
mit ourselves.  Twice,  at  least,  the  Supreme  Court  has 
decided  that  the  statute,  Ch.  76,  ''  Joint  Rights  and  Obliga- 
tions," covers  contracts  not  under  seal.  Marine  Bank  v. 
Ferry's  Adm'r,  40  111.  255 ;  Gage  v.  Mech.  Kat.  Bk.  79  111. 
62.  This  may  not  be  consistent  with  decisions  that  a  judg- 
ment against  one  of  several  joint  promisors  is  a  bar  for  the 
others.  Janson  v.  Grimshaw%  125  111.  468;  nor  with  Union 
J^at.  Bk.  V.  Bank  of  Commerce,  94  111.  27,  and  cases  there 
cited;  but  that  is  not  our  aifair.  All  contracts,  not  of 
record  nor  under  seal,  are  of  one  grade  and  dignity ;  and 
that  the  low^est — parol.  1  Ch.  Cont.  5.  Promises  joint  by 
the  common  law,  even  if  signed  by  the  promisors  severally, 
can  only  be  several  under  the  statute,  by  holding  that  the 
word  obligations  is  used  in  a  sense  that  includes  all  prom- 
ises upon  which  an  action  will  lie.  Now  if  Prettyman  and 
Bishop  were  partners,  yet  if  their  liability  was  joint  and 
several,  the  creditors  might  elect,  Tvhen  they  could  ascer- 
tain how  their  interest  stood,  which  estate,  partnershi]) 
or  separate,  they  would  share  in  (2  Lindley  on  Part.  747), 
or  perhaps  in  both..  Union  Nat.  Bk.  v.  Bank  of  Commerce, 
94  111.  271.  But  we  do  not  decide  the  case  on  this  ground. 
We  hold  that  between  themselves  Prettyman  and  Bishop 
were  not  partners,  and  therefore  the  appellants  have  a  right 
to  be  treated  as  creditors  of  Prettyman  only,  if  they  choose. 

The  claims  of  the  respective  appellants  were  allow^ed  by 
the  County  Court  against  the  assets  there  considered  as 
Prettyman's  separate  assets,  as  distinguished  from  the  assets 
thcxe  considered    as  the   assets   of    W.  L.  Prettyman  & 
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Co.,  but  to  be  paid  only  after  his  individual  creditors  were 
paid. 

Holding,  as  we  do,  that  the  creditors  of  the  supposed 
partnership  are  entitled  to  the  character  of  creditors  of 
Prettyman  individually^  in  working  out  their  equities 
through  the  supposed  partners,  the  judgments  appealed 
from  are  reversed,  and  the  causes  remanded,  with  directions 
to  place  the  claims  of  the  appellants  on  the  same  footing 
pro  rata  with  the  creditors  of  Prettyman  individually. 

Reversed  and  remanded. 


Henry  Gamble^ 

V. 

John  Ross  et  al. 


(Question  of  Fact— Effect  of— Finding  of  Court  Below, 

In  a  controversy  involving  the  question  of  the  ownership  of  moneys 
arising  from  the  sale  of  certain  lumber,  the  decree  of  the  court  bfelow, 
based  upon  a  question  of  fact  purely,  is  aflirmed,  the  preponderance 
of  evidence  supporting  it, 

[Opinion  filed  April  29, 1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Henry  M.  Shepard,  Judge,  presiding. 

Messrs.  Hamline,  Scott  &  Lord,  and  Tarsney  &  Wicker, 
for  appellant. 

Jiessrs.  Aldrich,  Payne  &  Washburn,  and  MoKnight, 
Humphrey  &  Grant,  for  appellees. 

Gary,  J.  The  John  Spry  Lumber  Company  had  $2,947.30, 
the  price  of  lumber  the  company  had  bought,  which  both 
the  appellant  and  the  appellees  claimed,  and  the  company 
filed  a  bill  of  interpleader  to  determine  which  should  have 
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the  money.  The  business  transactions  between  the  api)el- 
lant  and  the  appellees  have  been  numerous  and  complicated, 
but  as  to  this  particular  the  facts  are  simple.  The  ap]iel- 
lant  was  largely  in  debt  to  the  appellees.  At  a  place  called 
Sailors'  Landing,  one  Osgood  Avas  running  a  saw  mill  to 
which  three  rafts  of  logs  (the  proceeds  of  the  lumber  made 
therefrom  being  the  subject  of  this  suit)  came  in  the  course 
of  business  between  these  parties.  James  Connolly  was 
the  agent  of  the  appellees.  June  22,  1890,  Osgood' tele- 
graphed tso  Gamble : 

"  June  22,  1890. 

To  Henky  Gamble,  East  Saginaw,  Mich.  Connolly 
demands  that  I  give  Ross  &  Company  recei])t  for  j^our  raft 
and  hold  lumber  subject  to  their  order.  Give  me  instruc- 
tions. 

S.  W.  Osgood." 

To  which  Gamble  replied : 

"  E'Ast  Saginaw,  Mich.,  June  23,  1890. 

To  S.  W.  Osgood,  Chip])eway  House.  Yes,  you  can  give 
Connolly  receipt  for  my  raft. 

II.  Gamble. 

And  the  next  day  gave  to  Connolly  this: 

"  Bay  City,  Mich.,  24th  June,  1890. 

S.  G.  Osgood,  Esq.,  Sailors'  Landing. 

Dear  Sir: — You  Avill  please  hold  subject  to  the  order  of 
John  Koss  &  Co.,  all  the  logs  I  have  delivered,  and  will 
deliver  from  Waiska  Bay  about  (3J)  three  million  five  hun- 
dred thousand  (3,500,000)  feet.  I  am  going  to-morrow  or 
next  day  and  will  give  you  instructions  how  to  cut  them  into 
lumber,  which  lumber  you  will  also  hold  subject  to  tlieir 
order. 

Yours  trulv, 

Henry  Gamble." 

Under  these  instructions  Osgood  gave  to  Connolly  receipts 
for  the  logs.  Much  correspondence  between  Gamble  and 
Connolly,  Gamble  and  th^  company,  and  Connolly  and  the 
company,  is  in  e\adence,  in  which  the  lumber  is  generally 
s])oken  of  as  Gamble's,  when  any  words  indicating  owner- 
ship are  used. 
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The  company  bargained  for  the  lumber  by  correspondence 
with  both  Gamble  and  Connolly,  and  it  was  shipped  to  the 
company  at  Chicago,  under  bills  of  lading  reciting  that  it 
was  shipped  by  John  Koss  &  Co.  to  John  Spry  Lumber 
Company.    / 

Upon  the  whole  case  it  was  purely  a  question  of  fact 
whether  the  logs  and  lumber,  while  in  the  actual  possession 
of  Osgood,  were  subject  to  the  control  of  Connolly  for  the 
appellees  or  not.  The  court  below,  on  what  seems  to  be  a 
strong  preponderance  of  the  evidence,  found  that  they  were, 
and  therefore  the  only  claim  the  appellant  can  sustain,  is, 
that  he  be  credited  in  his  account  with  the  appellees  with 
the  proceeds. 

The   decree   awarding  the    money  to  the  appellees  is 

affinned. 

Decree  affirTned. 

Judge  Shepard  takes  no  part  in  this  case. 


Elizabeth  E,  Wilcox 

I  44'803i 
V.  50    406' 

William  A,  Moore. 

Practice — Assignment  of  Errors, 

AppeUant  having  assigned  no  errors  upon  the  record  no  question  is 
presented  to  this  court  and  the  appeal  is  dismissed. 

[Opinion  filed  April  29,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
RicHAKD  S.  Tuthill,  Judgc,  presiding. 

Messrs.  Monroe  &  McShane,  for  appellant. 

Messrs.  W.  T.  Chukch  and  H.  T.  Aspebn,  for  appellee. 
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SnEPAED,  J.  The  appellant  brings  to  this  court  a  record 
in  which  is  incorporated  a  bill  of  exceptions  embodying 
nothing  but  a  transcript  of  the  evidence  heard  by  the  court 
below,  and  one  exception  by  the  appellant  to  the  ruling  of 
the  court  during  the  trial,  but  the  exception  so  taken  is 
thought  so  little  of  by  counsel  for  the  appellant  that  they 
do  not  allude  to  it  either  in  their  abstract  or  brief.  Further- 
more the  appellant  has  assigned  no  errors  upon  the  record, 
and  because  of.  this  fatal  omission,  to  which  counsel  for 
appellee  in  his  brief  has  called  the  attention  of  appellant's 
counsel  without  evoking  any  reply,  there  is  no  question 
before  this  court. 

An  assignment  of  errors  in  this  court  performs  the  same 
office  as  a  declaration  in  a  court  of  original  jurisdiction. 
The  omission  can  not  be  cured  by  attaching  an  assignment 
of  errors  to  the  abstract  of  the  record.  Ditch,  v.  Sennott, 
116  lU.  288;  Rule  15  of  this  court;  Anderson  v.  Olin,  44  111. 
App.  294;  Waixel  v.  Harrison,  35  111.  App.  571. 

The  appeal  must  be  dismissed,  but  without  costs. 

Aj>peal  dismissed. 


Peter  W.  Anderson 

V. 

SvEN  O.  Olin  et  al. 


Practice — Assignment  of  Errors. 

AppeUant  having  ajssigned  no  errors  upon  the  record  the  appeal  is  dis- 
missed. 

[Opinion  filed  April  29,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Henry  M.  Shepard,  Judge,  presiding. 

Mr.  Frank  F.  Eeed,  for  appellant. 
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Messrs.  Blaxke  &  Chytraus,  for  apjxjUee. 

Gary,  J.  This  is  an  attempt  by  the  appellant  to  avoid 
by  another  bill  in  chancery  the  effect  of  a  fonner  suit  to 
which  he  was  a  party,  served  with  process,  and  which  he 
neglected. 

Probably  we  should  find  little  difficulty  in  showing  that 
the  decree  dismissing  the  bill  is  right,  if  the  question  were 
before  us;  but  no  errors  being  assigned  upon  the  record, 
although  the  appellees  call  attention  in  their  brief  to  the 
omission,  and  the  appellant  files  a  reply,  we  can  only  dis- 
miss the  appeal  without  costs.    Waixel  v.  Harrison,  35  111. 

App.  S71. 

Appeal  dis/nissed. 

Judge  SnEPARD  takes  no  part  in  this  case. 


M.  O.  Williams  and  William  Kurz 

V. 

Impokters  and  Traders  National  Bank. 
The  Jennings  Trust  Company,  Assignee,  et  al., 

V. 

Merchants  National  Bank. 

Assignments — Banks — Act  for  Protection  of  Depositors,  Approved 
June  4,  1879— Sec.  4. 

A  private  b^ker,  who  received  savings  deposits,  and  who  had  indorsed 
and  had  discounted  at  other  banks,  in  the  ordinary  course  of  business, 
commercial  pai^er,  having  made  an  assignment,  and  the  holders  of  such 
paper  having  i)resented  their  claims  for  allowance  in  the  County  Court, 
on  appeal  from  the  orders  of  the  County  Court  allowing  such  claims, 
this  court  holds  that  the  presumption  of  law  is  that  the  insolvent  held 
the  paper  for  value;  that  the  discomit  of  the  paper  in  question  was  not 
forbidden  by  Sec.  4  of  an  act  for  the  protection  of  bank  depositors  for- 
bidding banks  to  guarantee  notes,  etc.,  **  for  or  on  account  of"  other 
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persons,  and  that  the  fact  that  the  claimants  had  received  dividends 
from  tlie  estates  of  the  makers  of  tlie  paper,  also  in  insolvency,  does  not 
j)revent  their  proving  up  and  taking  dividends  upon  the  full  amounts  of 
tlieir  claims  here. 

[Opinion  filed  April  29,  1892.] 

Appeal  from  the  County  Court  of  Cook  County;  the 
Hon.  Frank  Scales,  Judge,  presiding. 

Messrs.  E.  TJ.  Fliehmaxn  and  Hurley  &  Koerner,  for 
appellants  Williams  and  Kurz, 

Messrs.  E.  U.  Fliehmann  and  Azel  F.  Hatch,  for  appel- 
lants Jennings  Trust  Co.  et  al. 

Messrs.  Willits,  Robbins  &  Case,  for  appellee  Importei*s 
and  Traders  National  Bank. 

Mr.  E.  A.  Otis,  for  appellee  Merchants  National  Bank. 

Gary,  J.  The  respective  appellees  are  creditors  of  the 
late  W.  L.  Prettyman,  an  insolvent,  whose  assets  are  being 
administered  by  the  Jennings  Trust  Co.,  as  assignee,  under 
the  direction  of  the  County  Court.  From  the  orders  of  that 
court  allowing  the  claims  of  the  appellees  against  such 
assets,  contesting  creditors,  the  appellants  in  the  first  case, 
and  the  assignee  in  the  second  case,  prosecute  these  appeals. 

Prettyman  Avas  a  private  banker  receiving  savings  de- 
posits. All  the  claims  allowed  are  upon  his  guarantees  or 
indorsements  of  negotiable  paper,  discounted  by  the  appel- 
lees for  him,  in  the  ordinary  course  of  business.  The  pre- 
sumption of  the  law  is  that  he  held  the  paper  for  value.  1 
Dan.  Ncg.  Ins.,  Sec.  812.  There  is  no  proof  to  the  contrary. 
To  re-discount  it,  and  thus  to  obtain  value,  with  perhaps 
profit  added,  is  not  prohibited  by  Sec.  4  of  an  act  for  tlie 
protection  of  bank  depositors,  approved  June  4, 1879.  It  is 
as  follows : 

"  It  shall  be  unlawful  for  any  savings  bank,  individual  or 
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individuals  doing  banking  business,  banking  comimny,  or 
incorporated  bank  receiving  savings  deposits  or  dei)osits  of 
trust  funds,  to  assume  the  payment  of  or  to  become  liable 
for,  or  to  guarantee  to  pay  the  principal  of  or  interest  on 
any  bonds,  notes  or  other  evidence  of  indebtedness  of,  for 
or  on  account  of  any  person  or  persons,  company  or  incor- 
]X)ration,  and  any  assumption,  liability  or  guarantee  whereby 
such  deposits  or  trust  funds  could  be  jeopardized,  shall  be 
nufl  and  void." 

The  transactions  forbidden  are  /'for  or  on  account," 
that  is,  for  the  benefit  or  accommodation  of  another.  That 
from  the  estates,  also  in  insolvency,  of  the  makers  of  the 
paper,  the  appellees  get  dividends,  does  not  prevent  them 
from  proving  up  and  taking  di\ddends  upon  the  full  amounts 
here,  provided  that  from  all  sources  they  get  no  more 
than  full  payment.  The  principle  of  the  decision  in  the 
matter  of  Bates,  118  111.  524,  governs. 

There  is  no  other  question  in  eitlier  case  requiring  atten- 
tion, and  the  judgments  of  the  County  Court  are  affirmed. 

Judyjiiejita  affinried. 


Malcom  McNeill  and  Albert  F.  Dexter 

V. 

The  Shober  &  Carqueville  Lithographing  Com- 
pany. 

Negotiable  Insfrnments— Notes— Signature  to  by  Officers  of  Corpo- 
ration— Personal  Liability. 

1.  The  relinquishment  of  a  claim  against  a  third  party  is  a  sufficient 
consideration  for  a  new  promise  by  another. 

2.  In  an  action  brought  against  the  president  and  treasurer  of  a  corpo- 
ration individually,  to  recover  upon  a  promissory  note  signed  by  tliem, 
with  their  official  designations  added,  which  note  was  given  for  a  debt 
of  the  corporation,  this  court  holds  that  it  was  for  the  jury,  in  arriving 
at  their  verdict,  to  determine  whether  it  was  the  intention  of  the  parties 
that  the  note  should  be  treated  as  the  obUgation  of  the  coi*poration,  or  of 
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the  signers  individually,  and  the  jury,  having  been  correctly  ijistructed, 
this  court  will  not  disturb  their  finding  for  the  plaintiff. 

[Opinion  filed  April  29,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Samuel  P.  McConnell,  Judge,  presiding. 

Messrs.  Ball,  Wood  &  Oakley,  for  appellants. 

In  King  v.  Davis,  21  N.  J.  L.  683,  where  the  signature  is 
identical  with  that  of  the  case  at  bar,  excc])t  that  th(5  presi- 
dent alone  signs  the  note;  and  in  Hale  v.  Pierce,  32  Md.  327, 
where  the  title  of  the  signei^s  followed  their  names;  and  in 
Richmond  v.  Snead,  19  Gratt.  354,  where  the  name  of  the 
signer  was  neither  preceded  nor  followed  by  a  title;  and  in 
Lazarus  v.  Shearer,  2  Ala.  N.  S.  718,  where  the  title  of  the 
officer  signing  followed  his  name;  and  in  Owings  v. 
Grubbs,  6  J.  J.  Marsh.  31,  and  in  McLellan  v.  Eeynolds,  49 
Mo.  312,  and  in  Hardy  v.  Pilcher,  57  Miss.  17,  and  in  Hagan 
V.  Rice,  4  Col.  90,  and  in  Hoveny  v.  Magill,  6  Conn.  680, 
and  in  Mann  v.  Chandler,  9  Mass.  337,  this  rule  has  been 
fully  sustained,  as  it  ought,  since  the  reverse  would  lead  to 
injustice  and  oppression. 

The  intention  of  the  parties  being  clear,  the  alleged  con- 
tract being  consistent  with  that  intention,  the  law  will 
give  it  effect  as  the  parties  understood  it.  Neill  v.  Spencer, 
5  ni.  App.  473. 

When  a  party  adds  any  description  to  his  name  in  sign- 
ing a  note  tending  to  show  on  whose  behalf  it  is  made,  he 
may  by  parol  evidence  prove  that  he  was  acting  for  another, 
and  thus  relieve  himself.  Western  Union  R.  R.  Co.  v.  Smith, 
75  111.  496;  Bowles  v.  Lambert,  54  111.  337;  Stookey  v.  Hughes, 
18  111.  55. 

Where  one  signs  his  name  as  agent  of  a  corporation,  in 
the  ordinary  business  of  such  corporation,  and  has  authop- 
ity  to  thus  bind  it,  he  is  not  personally  liable,  and  the  facts 
may  be  shown  by  extrinsic  evidence.  Scanlan  v.  Keith,  1C2 
111.  634,  642. 

Mr.  Israel  Cowejj^,  for  appellee. 
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I  might,  if  it  were  a  mooted  question,  refer  the  court  to 
numberless  cases  wherein  it  is  held  that  such  a  note  as  the 
note  in  question  is  a  personal  note  of  the  signers.  I  append 
herewith  a  few :  Sturdivant  v.  Hill,  59  Maine,  172;  Tucker 
Mfg.  Co.  V.  David  P.  Fairbanks,  98  Mass.  101;  Savage  v. 
Rix,  9  I^.  Hamp.  263;  Bank  of  B.  If.  A.  v.  Eobert  Hooper, 
5  Gray,  567;  Trustee  of  S.  v.  Rautenberg,  88  111.  219;  Pow- 
ers V.  Briggs,  79  111.  493;  Stobie  v.  Dills,-  62  111.  433;  Story 
on  Bills,  Sec.  76;  Daniel  on  Keg.  Instr.,  Sees.  301  and  305; 
Fiske'v.  Eldridge,  12  Gray,  474;  Seaver  v.  Coburn,  10 
Cush.  324. 

The  only  other  question  in  the  case  is :  conceded,  that  the 
note  was  the  personal  note  of  the  signers,  whether  it 
was  necessary  to  prove  that  there  was  a  suiBBcient  consid-> 
eratioDL 

I  presume  that  it  will  be  admitted  that  the  defendants 
have  the  burden  of  proof  on  them  to  show  that  the  said 
note  was  made  without  consideration.  Even  uj)on  all  the 
evidence  stated  by  the  defendants,  they  have  certainly  not 
shown  a  preponderance  of  evidence  on  that  point  in  their 
favor.  But  I  am  sanguine  in  believing  the  law  to  be  estab- 
lished that  the  negotiable  note  as  given  imports  a  consid- 
eration, and  is  by  no  part  of  the  evidence  in  anywise  in  this 
behalf  attacked. 

The  court  should  bear  in  mind  that  there  are  numerous 
authorities  to  the  eifect  that  the  question  is  not  as  to  what 
parties  intended  to  do  by  their  act  of  signing,  but  what  they 
actually  did,  and  that  extrinsic  evidence  is  not  permissible 
to  change  the  effect  of  their  acts,  as  witness  the  following 
authorities:  Stackpole  v.  Arnold,  11  Mass.  27;  Stobie  v. 
Dills,  62  ni.  433;  Daniel  on  Neg.  Instr.,  Sec.  305. 

As  between  the  payee  and  maker  the  extinguishment  of 
the  debt  of  a  third  party  is  a  sufficient  consideration. 
Brainard  v.  Capelle,  31  Mo.  428. 

As  Tiedeman  saj^'s  in  his  work  on  Commercial  Paper, 
"  When  the  debt  of  another  is  intended  to  be  paid  or  ex- 
tinguished by  the  issue  of  a  commercial  paper,  the  debt 
will  constitute  a  sufficient  consideration.    When  this  oo- 
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curs  it  becomes  a  complete  novation,  the  extinguishment  of 
the  existing  debt  being  the  consideration  for  a  new  prom- 
ise." Citing  Outhwite  v.  Porter,  13  Mich.  533;  Leonard 
V.  Duffin,  94  Pa.  St,  218,  and  other  cases  therein  cited. 

Shepard,  J.  The  appellants  were,  respectively,  president 
and  treasurer  of  the  corporation  known  as  the  World's 
Pastime  Exposition  Company.  The  corporation  had  a  bus- 
iness office  at  room  307  Opera  House  Building,  Chicago,  but 
conducted  its  entertainments  elsewhere.  The  business  of 
appellee  was  that  of  lithograpliic  printing,  and  it  secured  a 
contract  with  the  Pastime  Company  to  do  for  it  a  large 
amount  of  lithographic  work.  The  work  was  done  for  the 
Pastime  corporation  and  was  charged  to  it  upon  appellee's 
books  of  account,  no  part  thereof  being  done  for  or  charged 
to  the  appellants  or  either  of  them.  The  bill  for  the  work 
w^as  made  out  to  the  Pastime  Company  and  presented  to 
the  treasurer,  and  was  by  him  initialed  as  correct.  Accord- 
ing to  the  terms  of  the  original  contract,  the  account  was 
to  run  until  August  first  next  ensuing. 

After  the  treasurer  of  the  Pastime  Company  had  marked 
the  bill  rendered  as  correct,  the  agent  of  the  appellee  ex- 
pressed to  him  a  desire  to  close  the  account,  by  taking  of 
the  Pastime  Company  its  promissory  note  for  the  amount 
of  the  bill,  and  he  expressed  his  willingness  that  it  should 
be  so  done.  Shortly  afterward  the  vice-president  of  the 
ai)pellee  drew  up  a  note  for  the  amount  of  the  account,  and 
Shaffer,  the  agent  of  appellee,  took  it  to  the  office  of 
appellant  McNeill,  for  execution.  It  is  not  clearly  appa- 
rent whether  he  first  went  there  with  the  note  or  to  the 
office  of  the  Pastime  Company,  where  the  treasurer,  the 
Appellant  Dexter,  attended  to  the  business  of  that  corpora- 
tion, but  it  does  appear  that  the  note  was  executed  in 
McNeill's  office  on  Washington  street.  It  was,  without 
ol)jection,  made  to  appear  by  the  testimony  of  Shaffer  and 
Edwards  that  when  Shaffer  took  the  note  that  had  been 
prepared  by  Mr.  Edwards,  the  vice-president  of  the  ap- 
pellee, to  obtain  its  execution,  he  was  instructed  by  Mr. 
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Edwards  to  procure  the  personal  guaranty  of  tlie  note  by 
Mr.  McNeill  if  the  note  should  be  signed  bv  the  Pastime 

O  t 

Company,  by  McKeill  as  president,  but  not  to  ask  for 
McNeill's  guaranty  if  the  no^  should  be  signed  in  the  man- 
ner it  was  in  fact  signed,  because  of  the  doubtful  solvency 
of  the  company  and  the  known  res])onsibility  of  McNeill. 

The  note  as  prepared  and  signed  reads  as  follows  : 
§1546.35.  Chicago,  July  (>,  18S6. 

"  On  August  1st,  without  grace,  after  date,  \\Xi  promise 
to  pay  to  the  order  of  Shober  &  Carqueville  Lithograi)hing 
Company,  one  thousand  five  hundred  forty -six  and  thirty- 
five  one  hundredths  dollars,  at  our  office,  307  Opera  House 
Block,  for  value  receivetl. 

^NFalcom  M(^Nkill, 
President  World's  Pastime  Ex])osition  Co. 

A.  F.  Dexteh,  Treas/' 

At  the  time  the  note  was  executed  and  delivered  to  a])pel- 
lee,  the  account  against  the  Pastime  Com])any  was  marked 
as  receipted  by  apixjllee  and  left  with  a])i)ellants.  In  addi- 
tion to  the  circumstances  already  detailed,  there  was  sub- 
mitted to  the  jury  evidence  in  the  form  of  testimony  by 
Shaffer,  the  salesman,  and  Edwards,  the  vice-president  of 
appellee,  and  by  both  the  aj)])ellants,  sufficient  to  make  it 
the  duty  of  the  jury,  in  arriving  at  their  verdict,  to  deter- 
mine whether  it  was  the  intention  of  the  parties  that  the 
note  should  be  treated  as  the  obligation  of  the  Pastime 
Company,  or  that  of  the  api)ellants  individually.  A  careful 
examination  of  the  record  discloses  that  the  defendants 
belQW  were  pennitted  the  most  liberal  defense  allowable 
upon,  the  authority  of  any  of  the  reported  cases,  where  a 
like  question  has  been  involved.  They  were  allowed  to 
show  that  the  original  credit  was  given  to  the  Pastime  Com- 
pany, and  to  give  in  evidence  everything  they  offered,  tend- 
ing to  establish  that  it  was  the  intention  of  both  or  either 
the  makers  and  the  payee  of  the  note,  that  it  should  be  that 
of  the  corporation  and  not  of  appellants  individually,  and 
yet  thegury  found  against  them  under  instructions  by  the 
court,  so  conspicuously  and  eminently  favorable   to  the 
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defense,  that  counsel  for  appellants  in  argument  find  no  fault 
with  them.  Under  such  circumstances,  it  is  not  within  the 
province  of  this  court  to  say  the  jury  were  wrong.  The 
defense  was  an  affirmative  one,  viz.,  that  the  note  was 
intended  as  that  of  another,  and  the  jury  had  the  right, 
under  the  law,  w^here  the  evidence  was  conflicting,  to  say 
the  defense  had  not  been  made  out.  And  neither  does  it 
become  necessary  for  this  court  to  attempt  to  harmonize  the 
numerous-  conflicting  decisions  where  similar  questions  were 
involved,  for  the  purpose  of  deciding  whether,  in  a  given 
case,  the  law  is,  that  what  was  done  by  the  parties  governs, 
or  what  was  intended  by  them  shall  control,  because  the 
case  was  tried  below  in  accordance  with  every  theory  that 
was  most  favorable  to  the  ap[>ellants,  and  no  exception  has 
been  preserved  by  them  to  any  part  of  the  evidence,  or  to 
any  ruling  of  the  court  during  the  trial. 

The  jury  having  found  that  the  note  was  the  note  of  the 
appellants  individually,  and  not  that  of  the  Pastime  Com- 
pany, it  becomes  unnecessary,  in  considering  the  question  as 
to  whether  there  was  any  consideration  for  the  note,  to  say 
anything  further  than  to  state  the  well  established  rule  of 
law  that  the  relinquishment  of  a  claim  against  the  third 
party  in  this  case,  the  Pastime  Company,  is  a  sufficient  con- 
sideration for  a  new  promise  by  another. 

Jnd</meiit  affirmed. 


Andrew  H.  Deam 

V. 

Haiman  Lowy. 


Forcible  Detainer — Practice, 


1.  Where  thebiU  of  exceptions  in  a  given  case  does  not  show  that  any 
exception  was  taken  to  the  finding  of  the  court,  or  that  any  motion  for 
a  new  ti-ial  was  made,  this  court  can  not  consider  the  sufficiency  of  the 
evidence  to  sustain  the  findings. 


FinsT  District— March  Term,  1892.   '     CO;) 

_i  ---  ._..  -i;  L-     -I —  -  —     ■     __ 

Deam  v.  Lowy. 

2.  It  is  proper  where  certain  defendants  state  in  writing  that  an  ap- 
I)earance  and  plea  for  them  was  unauthorized,  to  strike  the  same  from 
the  files,  and  default  them;  another  defendant  can  not  complain  of  the 
judgment  upon  such  default. 

3.  A  jury  having  been  waived  in  a  given  case  and  a  trial  by  the  court 
hftd,  no  propositions  of  law  having  been  submitted  for  the  court  to  hold, 
this  court  can  not  know  that  the  court  in  its  conclusion  erred  as  to  the 
law. 

[Opinion  filed  May  2,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Bangs  &  Bangs,  for  appellant. 
Mr.  Consider  II.  Willett,  for  appellee. 

Waterman,  P.  J.  Appellee  brought  an  action  of  forcible 
detainer  against  appellant  and  several  other  persons.  The 
attorney  employed  by  appellant  filed  a  plea  for  all  the 
defendants.  All  of  the  defendants,  save  appellant,  having 
in  writing  stated  that  the  appearance  and  plea  for.  them 
was  unauthorized,  such  plea  as  to  them  was  stricken  from 
the  files  and  they  were  defaulted.  The  cause  being  sul)- 
mitted  for  trial  the  court  found  appellant  guilty  and  judg- 
ment was  rendered  upon  such  finding  against  the  defend- 
ant, and  agaifist  the  parties  defaulted.  It  was  entirely 
proper  to  strike  the  unauthorized  plea  from  the  files  and  to 
enter  a  default  against  the  defendants  who  expressly  con- 
sented to  such  action. 

Appellant  can  not  complain  because  a  judgment  w^as 
entered  against  other  parties  under  whom  he  does  not  claim; 
a  jury  having  been  waived  and  a  trial  by  the  court  had,  as 
no  propositions  of  law  were  submitted  for  the  court  to  hold, 
we  can  not  know  that  the  court  in  its  conclusion  erred  as  to 
the  law  of  the  case.  Farwell  v.  Shove,  105  111.  61;  Barber 
V.  Hawley,  116  111.  91;  Mclntyre  v.  Sholty,  121  III.  660; 
National  Bank  v.  LeMoyne,  127  111.  253;  Louisville,  E.  &  St. 
L.  E.  R.  Co.  v.  Harlan,  31  111.  App.  541:. 

The  bill  of  exceptions  does  not  show  that  any  exception 
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was  taken  to  the  finding  of  the  court,  or  that  any  motion  ' 
for  a  new  trial  was  matle;  we  therefore  can  not  consider  the 
sufficiency  of  the  evidence  to  sustain  the  findings :  Fireman's 
Ins.  Co.  V.  Peck,  126  111.  41)3;  Guaham  v.  Pcoi)le,  115  111. 
r)f)0,  570;  S.  F.  &  M.  Ins.  Co.  v.  Newman,  31  111.  App.  393; 
Ging  V.  Robinson  &  Son,  31  111.  App.  511;  Griffith  v.  Welsh, 
32  111.  App.  396. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Jiidyiaent  affirmed. 


Mathias  Benner  and  William  D.  Kent 

V. 

William  Schmidt. 

Mechanics''  Liens— Punctuality  in  CaiTying  out  Contract 

1.  There  is  no  peculiar  rule  of  pleading  especially  and  only  applicable 
to  i)etition8  for  mechanics'  liens. 

2.  If  there  be  any  discrepancy  between  the  contract  attached  as  an 
exhibit  and  the  description  of  it  in  the  petition  in  a  mechanic's  lien  case, 
the  exhibit  governs. 

3.  Where  a  contractor  carries  out  his  contract  to  furnish  material,  but 
not  as  punctually  as  the  contract  provided,  damages  for  the  delay  may 
be  recouped  from  the  contract  price;  such  contractor,  having  complied 
with  the  statute  touching  mechanics'  hens,  is  entitled  to  a  lien. 

[Opinion  filed  May  2,  1892.] 

In  error  to  the  Superior  Court  of  Cook  County;  the 
Hon.  Kirk  Hawes,  Judge,  presiding. 

Messrs.  Olh^er  &  Snow  alter,  for  plaintiffs  in  error. 

Mr.  Edmund  Furtiimaxn,  for  defendant  in  error. 

Gary,  J.  The  plaintiffs  in  error,  complainants  below,  by 
a  written  contract  with  the  defendant,  made  April  27, 1889, 
undertook  to  furnish  and  put  in  place  (as  their  petition 
stated),  some  iron  for  buildings  of  the  defendant. 
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The  contract  itself,  attached  as  an  exhibit  to  the  petition, 
only  required  them  to  furnish  the  iron.  During  the  year 
1889  they  did  all  that  was  required  of  them,  either  by  their 
contract  or  by  the  mechanic's  lien  law,  but  not  punctually 
as  the  contract  provided.  Their  material  went  into  the 
building.  If  the  defendant  suffered  any  damage  by  the 
delay,  he  may  recoup  such  damage  out  of  the  price,  but 
the  plaintiffs  do  not  give  away  their  iron  by  their  delay. 
Nibbe  V.  Brauhn,  24  111.  268;  1  Ch.  Cont,,  1082.  If  there 
be  any  discrepancy  between  the  contract  attached  as  an 
exhibit  and  the  description  of  it  in  the  petition,  the  exhibit 
governs.     Field  v.  Brokaw,  40  111.  App.  371. 

Then  the  plaintiffs,  showing  by  their  petition  that  they 
did  what  the  contract  required  of  them,  though  not  punctu- 
ally, show  that  they  are  entitled  to  pay  therefor,  and  being 
entitled  to  pay,  and  having  complied  with  the  statute  as  to 
statement  and  notice,  they  were  entitled  to  a  lien.  Por- 
toues  V.  Holmes,  33  111.  App.  312;  S.  C.  as  Portoues  v. 
Badenoch,  132  111.  377. 

It  is  the  doctrine  of  this  court  that  there  is  no  peculiar 
rule  of  pleading,  especially  and  only  applicable  to  petitions 
for  mechanics'  liens.  The  general  rule  quoted  and  applied 
in  Portoues  v.  Holmes,  33  111.  App.  312,  has  been  often 
recognized  as  a  general  rule  in  the  Supreme  Court.  Great 
Western  E.  E.  Co.  v.  Hanks,  36  111.  281. 

Xothing  alleged  in  this  case  is  opposed  to  the  third  sec- 
tion of  the  Statute  of  Liens. 

As  we  infer  from  the  argument  of  the  defendant,  it  was 
held  below,  that  the  plaintiffs  could  have  no  lien  unless  they 
were  punctual  as  to  time.  If  literal  performance  of  ^  pro- 
vision of  the  contract,  not  going  to  the  whole  consideration, 
were  necessary  to  give  the  lien,  all  variations  or  departures 
in  matters  of  detail  would  prevent  liens;  a  consequence 
never  thought  of  by  anybody. 

The  demurrer  to  the  petition  was  wrongly  sustained. 
The  decree  dismissing  the  petition  is  reversed  and  the  cause 
remanded.  Heversed  and  remanded. 

Vol.  XLIY  2D 
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Mads  C.  Monson  and  John  L.  BeveridgEp 

V. 

Martin  Jacques, 
Same 

V. 

Anton  Kill. 


Ageney—Sale  of  Real  Estate — Cloud — BiU  to  Remove, 

1.  "Where  t^e  authority  of  an  agent  is  special  it  must  be  strictly  pur- 
sued. 

2.  Where  a  real  estate  broker  is  empowered  to  sell  property  at  a 
certain  price,  so  much  cash  down,  but  gives  a  purchaser  time  in  which 
to  make  the  first  payment,  it  amounts  to  a  sale  at  a  less  price,  the  use 
of  the  money  for  such  time  being  lost. 

3.  A  bill  brought  to  remove  a  cloud  upon  the  title  to  real  estate  should 
state  whether  the  lands  were  **  improved  or  occupied,  or  unimproved  or 
imoccupied."    Such  objection  may  be  waived. 

[Opinion  filed  May  2,  1892.] 

Appeals  from  the  Superior  Court  of  Cook  Countj'^;  the 
Hon.  Henry  M.  Shepard,  Judge,  presiding. 

Mr.  Consider  H.  Willett,  for  appellants. 

Messrs.  Eubens  &  Mott,  for  appellees. 

Gary,  J.  These  two  cases  are  so  much  alike  that  the 
counsel  of  the  appellants  has  not  only  in  his  abstract,  but  in 
the  original  certificate  of  evidence,  in  the  second  case,  so 
mixed  what  belongs  to  the  first  with  the  second,  that  the 
latter  is  not,  by  itself,  intelligible.  On  the  whole,  however, 
the  facts  in  both  are  certain. 

The  appellees  respectively  filed  bills  to  remove  clouds 
upon  the  titles  of  their  little  farms.    The  bills  in  both  cases 
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are  defective  in  not  stating  whether  the  lands  were  "  im- 
proved or  occupied,  or  unimproved  or  unoccupied."  Sec. 
50,  Chap.  22,  R.  S.  But  that  defect  was  waived,  as  in  Gage 
V.  Schmidt,  104  III.  106. 

Each  appellee  had  given  to  Monson  authority  to  sell 
within  six  months  from  fixed  dates,  for  fixed  prices  net,  the 
first  payment  in  the  first  case  to  be  one-third,  and  in  the 
second  one-half  cash,  and  in  each  case  Monson  had  made  a 
contract  to  sell  nominally  for  the  price  fixed,  but  giving 
the  purchaser  ninety  days  after  the  title  had  "  been  exam- 
ined and  found  good,"  within  wiiich  to  make  the  fii*st  pay- 
ment. That  was  a  departure  from  the  authority  given  to 
Monson.  It  is  not  the  same  thing  to  the  principal  whether 
he  shall  have  several  thousand  dollars  at  once,  or  three 
months  hence  without  interest.  The  authority  being  s])ecial 
must  ba  strictly  pursued.  Lumpkin  v.  Wilson,  5  Ileiskell, 
555;  Meechem  on  Agency,  Sec.  325,' 

In  effect  the  sale  was  for  a  less  price,  by  loss  of  the  use 
of  the  money,  than  was  authorized.  Ilolbrook  v.  McCarty, 
61  Cal.  21f);'^Bush  v.  Cole,  28  K  Y.  261. 

The  decree  setting  aside  the  contracts  which  had  been 
recorded  as  clouds,  are  right  and  are  affirmed. 

The  comphiint  made  because  the  decrees  were  entered 
nurje  pro  tvnc,  thereby,  it  is  said,  restricting  tlie  time  in 
which  to  perfect  an  appeal,  need  not  be  considered.  The 
appeals  were  j)erfected,  and  nothing  could  now  be  done  to 
correct  the  irregularity,  if  there  be  any. 

Judgment  affirmed. 
Judge  Shepabd  takes  no  part  in  these  cases. 
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Browne  &  Manzanares  Company 

V. 

Edward  P.  Sampson  et  al. 

Mortgages — Foreclosure — Husband  and  Wife. 

1.  When  there  is  any  uncertainty  as  to  tlie  meaning  of  an  instru- 
ment, a  court  will  hear  evidence  of  the  circumstances  surrounding  and 
attending  its  execution. 

2.  Upon  a  biU  filed  against  a  husband  and  wife  to  foreclose  a  mortgage 
given  by  tliem  uiK)n  property  of  the  wife  to  secure  advances  and  sales 
to  be  made  to  them,  tlie  evidence  showing  that  such  advances  and  sales 
were  made  to  the  husband  alone,  this  court  declines,  in  view  of  such 
facts,  there  being  no  evidence  tliat  the  wife  ever  luid  any  interest  in  the 
blisiness  of  the  hasband,  to  interfere  with  the  decree  for  the  de- 
fendants. 

[Opinion  filed  May  2,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

Messrs.  Smith  &  Harlan,  for  appellant. 

Mr.  F.  W.  Coombs,  for  appellees. 

TVatekmax,  p.  J.  On  October  31, 1885,  appellees,  Teresa 
and  Edward  P.  Sampson,  her  husband,  executed  and  delivered 
to  appellant,  a  cori)oration  of  New  Mexico,  a  mortgage  of  cer- 
tain lots  in  Cook  County,  111.,  the  property  of  the  wife,  and 
given,  as  was  recited  therein,  to  secure  "  advances  and  sales 
of  goods,  wares  and  mercliandise  to  them,  not  to  exceed, 
with  interest,  the  value  of  ^2,500,  said  advances  and  sales 
to  be  limited  to  a  period  of  one  jeav  from  the  date  of  the 
mortgage,  and  to  be  paid  for  in  full  at  the  end  of  said 
period." 

At  the  time  this  mortgage  was  given,  appellees  were  liv- 
ing in  and  keeping  a  hotel  at  Las  Vegas,  Xew  Mexico,  each 
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taking  part  in  the  care  and  management  of  the  house,  the 
business  of  which  was  conducted  in  the  name  of  Mr.  Samp- 
son, upon  whose  credit  supplies  had  been  obtained,  and 
who  looked  after  the  outside  and  financial  part  of  the  work; 
Mrs.  Sampson's  interest  was  only  such  as  a  wife  ordinarUy 
has  in  the  business  of  her  husband  who  is  keeping  and  liv- 
ing in  a  hotel. 

Up  to  about  September,  1885,  a  Mr.  Blanchard  had  guar- 
anteed the  account  of  Mr.  Sampson  with  appellant.  This 
ceasing,  Mr.  Sampson  offered  to  give  security  upon  the 
property  of  his  wife  in  Illinois,  for  a  further  line  of  credit. 

Mrs.  Sampson  seems  to  have  agreed  to  sign  the  mortgage 
upon  the  understanding  that  she  was  to  come  into  the  man- 
agement of  the  hotel  as  an  equal  partner  with  her  husband. 
As  she  says,  she  did  not  wish  to  sign  unless  she  had  a  voice 
in  the  disposition  of  whatever  might  be  obtained  on  the  secu- 
rity she  was  giving ;  and  she  understood  this  was  to  be  the 
case ;  but  it  does  not  ap])ear  that  any  definite  agreement 
for  a  partnership  was  entered  into  between  Mr.  and  Mrs. 
Sampson,  or  that  there  was  any  material  change  in  the  car- 
rying on  business  or  control  of  the  hotel.  Mrs.  Sampson, 
according  to  the  testimony  of  some  witnesses,  was  really 
"  the  man  of  the  house,"  looked  after  the  bills,  took  and 
used  money  as  she  saw  fit,  and  seemed  to  be  running  the 
house.  Mr.  and  Mrs.  Sampson  testify  that  she  had  no  in- 
terest in  the  business.  The  accounts  of  appellant  were,  after 
the  making  of  the  mortgage  as  before,  kept  wnth  Mr.  Samp- 
son, charges  and  credits  being  made  to  him  alone. 

Appellees  were  to  have  an  examination  made  concerning 
the  value  of  the  property  mortgaged,  which  Mr.  Sampson 
represented  was  worth  $2,500.  Relying  upon  this  represen- 
tation appellant  let  him  have  goods  and  advances  in  ^o- 
V8mber,so  that  at  the  end  of  that  month  there  was  due  from 
him  to  appellant,  over  $1,700.  Ascertaining  that  the  prop- 
erty mortgaged  by  Mr.  and  Mrs.  Sampson  was  not  then 
worth  to  exceed  $1,000,  appellant  declined  to  make  any 
further  advances  or  sales,  and  in  August,  1889,  filed  its 
bill  to  foreclose,  claiming  that  the  credit  of  $1,700,  extended 
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in  November,  was  Covered  by  the  mortgage.  Upon  the 
hearing,  the  court  found  for  appellees  and  rendered  a  de- 
cree dismissing  the  bill. 

Appellant  insists  that  the  expression  in  the  mortgage  to 
secure  "  advances  and  sales  to  them,"  is  to  be  construed  as 
meaning  to  secure  Advances  and  sales  to  either  of  the  mort- 
gagors, for  the  benefit  of  the  hotel,  in  which,  it  is  insisted, 
both  were  interested,  and  toward  the  running  of  which  it 
was  contemplated  at  the  making  of  the  mortgage  the 
advances  and  sales  would  be  made. 

It  is  undoubtedly  the  case  that  when  there  is  any  uncer- 
tainty as  to  the  meaning  of  an  instrument,  the  court  will  hear 
evidence  of  the  circumstances  surrounding  and  attending 
its  execution,  in  other  words  will  place  itself  in  the  shoes  of 
the  parties,  and  by  the  light  thus  obtained  will  construe  its 
uncertain  expressions  in  accordance  with  the  intent  of  the 
parties. 

Under  this  rule  it  was  proper  for  the  court  to  consider,  as 
it  did,  the  circumstances  under  which  this  mortgage  was 
made  and  what  was  thereafter  done  by  the  parties  thereto; 
the  difficulty  with  the  position  of  appellant  is,  that  the 
chancellor,  in  whose  presence  the  witnesses  for  the  defend- 
ants testified,  found  for  the  appellees;  that  is,  found  that  the 
intention  of  the  parties  was  to  give  security  only  for  advances 
and  sales  made  to  both  of  the  mortgagors;  and  also  found 
that  the  advances  and  sales  were  to  Mr.  Sampson  and  for 
his  benefit  only;  such,  it  must  be  presumed,  was  the  finding 
of  the  court  under  which  the  bill  was  dismissed.  A  portion 
of  the  testimony  having  been  given  in  open  court,  the  con- 
siderations that  exist  in  reference  to  the  verdict  of  a  jury 
apply  to  the  finding;  and  we  are  not  able  from  our  examina- 
tion of  the  record  tosav  that  the  conclusions  of  the  chan- 
cellor  are  not  sustained  by  the  evidence. 

It  is  easy  to  be  seen  that  appellant  may  have  looked  upon 
the  mortgage  as  security  for  whatever  might  thenceforth 
be  supplied  to  the  hotel,  and  may  have  given  the  credit 
extended  in  November  upon  such  understanding;  but  the 
question  is,  what  does  the  mortgage  itself  declare  as  to 
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this  matter  ?  It  provides  not  that  advances  and  sales  shall 
be  made  to  the  Plaza  Hotel,  or  to  Mr.  Sampson,  but  "  to 
them,"  that  is,  to  Mr.  and  Mrs.  Sampson,  unless  it  can  be 
made  to  appear  that  the  words  "  to  them  "  were  used  in  a 
less  restrictive  sense;  that  they  were  used  in  any  other  than 
in  their  usual  plural  and  joint  signification  was  not,  in  the 
view  of  the  chancellor,  made  to  appear. 

There  were  many  things  tending  to  induce  appellant  to 
believe  that  Mrs.  Sampson  was  in  partnership  with  her  hus- 
band in  the  carrying  on  of  this  hotel;  but  all  that  was  done 
by  her  was  no  more  than  many  wives  do  who  have  no 
interest  other  than  such  as  every  true  wife  feels  in  the  suc- 
cess of  her  husband's  business  ventures.  There  is  no  direct 
evidence  that  she  ever  had  a  partnership  or  business  interest, 
while  there  is  positive  testimony  that  she  had  not.  Appel- 
lant might  perhaps  have  charged  all  goods  sold  and  advances 
made,  after  the  execution  of  the  mortgage,  to  both  Mr.  and 
Mrs.  Sampson;  instead  of  this  Mr.  Sampson  alone  continued 
upon  its  books  to  be  recognized  as  their  debtor;  and  while 
Mrs.  Sajnpsan  might  have  insisted  upon  actually  becoming 
a  partner,  it  does  not  appear  that  she  did. 

In  view  of  the  fact  that  the  credit  was  at  least  nominally 
given  to  Mr.  Sampson  alone,  and  that  there  is  no  direct 
evidence  that  Mrs.  Sampson  ever  had  an  interest  in  the 
business,  we  do  not  think  that  the  conclusions  of  the  chan- 
cellor can  be  set  aside,  and  the  decree  of  the  Circuit  Court 
must  therefore  be  affirmed. 

Decree  affirmed. 


J.  W.  McGraw 

V. 

Henry  L.   Storke  et  al. 

Mechanic^  Liens— Chap.  8£,  R.  S,— Estoppel, 

1.    A  party  can  not  complain  of  error  that  does  mot  affect  him. 
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2.  Chap.  82,  R.  S.,  can  have  no  application  to  the  relations  of  a  hus- 
band with  a  contractor  or  his  sub-contractor  touching  a  contract  entered 
into  by  such  husband  concerning  work  on  a  house  belonging  to  his 
wife. 

[Opinion  filed  May  2, 1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding; 

Messrs.  Frank  B.  Pease  and*DENEEN  &  McEwen,  for 
appellant. 

Mr.  Will  B.  Moak,  for  appellees  §torke. 

Gary,  J.  The  appellee  Henry  L.  Storke,  made  a  contract 
with  one  Walker  for  work  to  be  done  upon  a  house,  in  which 
the  whole  case  shows  that  Storke  had  no  interest,  as  it 
belonged  to  his  wife. 

He  filed  a  bill  for  the  distribution  of  the  amount  due  to 
Walker  among  sub-contractors  under  Walker.  There  was 
no  ground  for  such  a  bill,  as  Storke  v\''as  not  the  owner  of 
any  interest  in  the  realty,  and  therefore  Chap.  82,  Liens, 
which  provides  that  "  the  owner,  or  any  person  having  sucli 
lien,"  may  file  a  bill  to  adjust  the  rights  of  all  persons 
interested  in  the  property,  or  having  liens,  had  no  applica- 
tion to  his  relations  with  Walker  or  his  sub-contractors. 

McGraw  had  furnished  materials  to  Walker  and  was  made 
defendant  in  the  bill,  and  instead  of  questioning  the  right  of 
Storke  to  file  the  bill,  alleged  that  Storke  contracted  as  *agent 
of  his  wife,  ^nd  that  he,  McGraw,  had  filed  his  petition  for 
a  lien.  Issues  were  made  up  and  the  cause  referred  to  a 
master,  before  whom  McGraw  offered  no  evidence,  and  the 
master  reported  an  amount  in  the  hands  of  Storke,  to  be 
divided  among  other  parties  who  had  done  work  or  furnished 
materials  for  the  building. 

McGraw  excepted  to  the  report  "  because  said  Circuit 
Court  is  without  jurisdiction."  Mrs.  Storke  then  filed  a 
petition  to  become  a  party  complainant,  which  the  court 
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allowed  with  leave  to  any  of  the  defendants  to  ask  for  a 
re-reference  of  the  cause.  McGraw  then  filed  another  excep- 
tion to  the  master's  report  because  she  was  allowed  to 
become  a  party. 

Th6  decree  specij&cally  finds  that  "Henry  L.  Storke 
entered  into  a  contract  in  wanting  in  his  own  behalf  with  " 
Walker  for  the  work  on  the  house,  and  the  truth  of  this 
finding,  upon  an  issue  McGraw^  himself  presented,  is  not, 
and  on  this  record  could  not,  be  questioned.  That  being 
true,  none  of  the  parties  dejfling  with  Walker  could  have 
any  claim  on  Storke  or  his  wife,  or  upon  the  property. 

Xo  costs  are  adjudged  against  McGraw,  and  though  he  is 
enjoined  from  prosecuting  any  claim  against  Henry  L. 
Storke  or  the  property,  yet  as  he  has  no  valid  claim  against 
either,,  however  irregular  the  whole  case,  he  is  not  injured. 
The  finding  in  the  decree,  if  set  up  in  a  supplemental  answer 
to  his  petition,  would  bar  that  suit.  1  Dan.  Ch.  780;  Herm. 
Estop.,  Sec.  120,  and  the  injunction  is  only  a  shorter  path 
to  the  same  goal. 

It  is  said  in  Gage  v.  DuPuy,  134  Til.  132,  "  It  has  been  so 
repeatedly  held,  in  chancery  as  well  as  in  common  law  pro- 
ceedings, that  a  party  can  not  complain  of  error  that  does 
not  affect  him,  that  citation  of  authority  is  unnecessary." 

It  is  upon  this  specific  ground  that  we  affirm  the  decree. 

Decree  affirmed. 


(44    3131 
46    684| 

V. 

Havil  H.  Kraisinger.       ' 


Mechanics*  Liens — Statute  as  to — Sec,  36 — Contracts, 

1.  A  contract  under  seal  can  not  be  changed  by  parol. 

2.  Upon  a  petition  for  a  mechanic's  lien,  no  question  of  law  being 
involved,  this  court  declines,  in  view  of  the  evidence,  to  interfere  with 
the  judgment  for  the  petitioner. 
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[Opinion  filed  May  2, 1892.] 

Appeal  from  the  Circuit  Court  of  Cook  Countv;  the  Hon. 
LoREN  C.  CoLLixs,  Judgc,  presiding. 

Messrs.  Adams  &  Hamilton,  for  appellant. 

Messrs.  Murphy  &  Carey,  for  ap]^)ellee. 

Gary,  J.  April  25,  1889,  the  appellee  filed  against  the 
appellant  a  petition  for  a  mechanic's  lien,  upon  which  he 
obtained  September  29,  1891,  a  decree  for  $800.57,  from 
which  this  appeal  is  prosecuted. 

No  human  wisdom  can  tell  whether  that  decree  is  in 
accordance  with  real  justice.  The  business  between  them 
has  been  so  loosely  done,  and  there  is  so  much  uncertainty 
about  details  and  so  much  conflicting  testimony,  that  it  is 
impossible  to  feel  satisfied  that  any  result  is  right. 

June  23,  18S8,  the  appellant  made  with  the  appellee  and 
one  Now  what  they  meant  as  a  contract  under  seal,  bv 
which  it  was  supposed  they  undertook  to  build  a  house  for 
him  within  three  months  for  $7,850.  By  its  terms  the  house 
was  to  be  built  according  to  the  plans,  specifications  and 
drawings  (declared  to  be  a  part  of  it)  made  by  the  appellee, 
in  a  good,  substantial  and  workmanlike  manner,  tx)  the  satis- 
faction of  and  under  the  direction  of  the  appellee  himself. 
Through  the  whole  paper  the  duties  which,  under  ordinary 
building  contracts  are  devolved  upon  superintending  archi- 
tects, presumably  for  the  protection  of  the  owner,  are 
imposed  upon  the  appellee. 

It  is  preposterous  to  suppose  that  the  parties  intended 
that  the  appellant  should  surrender  himself  so  completely  to 
the  appellee.  The  paper  is  so  worded  that  Albrechtwas  to 
build,  and  Kraisinger  and  Novy  were  to  pay,  reversing  their 
relations.  What  plans  and  di*avvings  were  referred  to  was 
in  dispute,  and  the  appellant  testified  that  no  specifications 
were  ever  adopted.  It  is  true  that  the  appellee  produced 
some  specifications  as  the  true  ones,  and  they  contain  the 
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provision  that  "should  any  extra  work  or  changes  be 
required,  whereby  the  cost  may  be  increased  or  diminished, 
all  such  changes  must  be  detennined  and  agreed  upon  before 
the  change  is  made,  and  amount,  whether  an  increase  or 
decrease  in  cost,  must  be  indorsed  on  the  back  of  the  con- 
tract.  The  appellee  claimed  for  extras,  and  as  the  provision 
quoted  was  not  complied  with,  the  ap])ellant  insists  that 
nothing  could  be  allowed  for  them.  We  agree  with  him 
that  a  contract  under  seal  can  not  be  changed  by  parol. 
^Kinsley  v.  Charnley,  33  111.  App.  553;  but  the  appellant  can 
not  claim  under  a  document  he  denies.  And  besides  there 
is  here  no  contract  between  the  parties  under  seal.  As  one 
of  the  circumstances,  the  paper  they  made  is  material  in 
ascertaining  what  they  intended,  but  the  mistakes  in  it  art^ 
so  manifest  that  it  can  not  by  the  most  liberal  construction 
be  read  as  their  contract.  To  so  read  it,  is  to  say  that  they 
meant  the  reverse  of  what  they  wrote  as  to  parts  and  could 
not  have  meant  what  they  wrote  as  to  other  parts.  It  is 
therefore  unnecessary  to  determine  whether  making  speci- 
fications a  part  of  a  contract,  incorporates  into  the  contract 
language  in  the  paper  containing  the  si)ecification,  which  is 
no  part  of  the  description  of  the  work.  The  appellee  put 
in  evidence  this : 

"  In  consideration  of  $1,  the  receipt  whereof  is  hereby 
acknowledged,  and  other  valuable  consideration,  I  hereby 
release  Joseph  Novy  from  any  liability  and  obligation  as 
partner  or  otherwise,  under  a  certain  contract  entered  into 
by  him  and  one  Kraisinger,  to  erect  a  building  forme.  The 
said  Novy  having  completed  his  part  of  the  work  to  my 
entire  satisfaction,  it  is  hereby  understood  that  said  Krai- 
singer alone  will  entirely  complete  the  building  and  shall 
fulfill  the  remainder  of  the  contract. 

Dated  this  10th  day  of  October,  18S8. 

H.  II.  Kraisinger.     [Seal.] 

I  hereby  agree  to  the  above. 

Frank  Alcrecht.      [Seal.]  " 

Like  everything  else  in  the  case,  there  is  a  dispute  about 
it;  the  appellant  says  he  signed  it,  but  claims  that  he  was 
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misled  as  to  its  contents.  On  its  face  it  is  a  release  by- 
appellant  with  the  assent  of  the  appellee,  of  Novy,  and  an 
undertaking  by  the  appellee  to  complete  the  building,  and 
so  the  i^etition  for  the  lien  was  properly  by  the  appellee 
alone. 

September  25,  1888,  the  appellee  presented  to  the  appel- 
lant a  statement,  pursuant  to  Sec.  35  of  the  Statute  of 
Liens,  showing  a  large  amount  due  to  his  sub-contractors  and 
material-men,  and  there  is  no  showing  by  either  side  as  to 
what  has  been  done  witli  them.  It  was  seven  months  there- 
after that  tlie  petition  was  filed;  those  creditors  had  but 
three  months  in  which  to  molest  the  appellant.  If  they  had 
done  so^  the  matter  was  specially  within  his  knowledge.  It 
is  fair  to  presume  that,  even  when  the  petition  was  filed, 
surely  at  the  time  of  the  hearing  before  the  master  in  May, 
June  and  July,  1890,  all  their  possible  claims  upon  the 
appellant  were  extinguished.  If  he  is  no  longer  liable  to 
them,  his  once  liabilitv  is  no  defense. 

The  objection  as  to  the  lack  of  architect's  certificates  is 
not  well  taken.  The  words  in  the  supposed  contract  are: 
"  Hereby  agree  to  pay  to  said  parties  the  sum  of  $7,850,  on 
certificates  of  superintendent,  as  the  work  progresses,  to  wit : 
—  per  cent  of  the  estimated  value  of  the  same."  A  preced- 
ing part  of  the  paper  makes  the  whole  sum  payable  by 
installments,  the  work  being  done  to  the  satisfaction  of  the 
appellee.  The  words  quoted  do  not  make  the  certificate  a 
condition  precedent.  They  are  too  ambiguous,  and  the 
absurdity  of  the  certificates  by  the  appellee  to  himself  is  so 
gross  that  only  ui  eq  li vocal  language  could  be  held  to 
require  them. 

On  the  whole  case  there  is  no  principle  of  law  disregarded 
or  violated,  and  upon  the  facts,  unless  w^e  can  see  that  the 
result  is  wrong,  we  must  take  it  to  be  right. 

The  decree  is  affirmed. 

Decree  affii^med. 


\ 
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Henry  V.  Bemis 

V. 

Robert  J.  Horner  et  al. 

Negotiable  histrumenta — Note — Practice, 

1.  While  a  defendant  may  plead  as  many  matters  of  fact  in  several 
pleas  as  he  may  deem  necessary  for  his  defense,  as  a  matter  of  right,  he 
must  put  in  all  his  pleas  at  one  time. 

2.  The  discretion  of  a  court  to  permit  or  refuse  additional  pleas, 
where  justice  requires  them,  is  not  an  arbitrary  one. 

3.  Pleas  properly  struck  out  in  case  presented. 

4.  Although  proof  of  fraud  or  illegality  in  the  making  or  original 
circulation  of  a  note,  will  cast  upon  the  holder  the  burden  of  proving 
that  he  is  such  for  value,  this  is  a  rule  of  evidence  only,  and  not  of 
pleading. 

5.  Such  holder  will  be  presumed  to  be  a  bona  fide  holder  without 
notice  in  tlie  absence  of  proof  to  the  contrary,  and  under  the  statute  of 
this  State,  his  right  can  only  be  challenged  by  speciau  plea.  Notice  after 
receipt  of  the  note  cuts  no  figure. 


44  317[ 
I45t  oWl 

44  317 

54  673 

44  3171 
64  522 


[Opinion  filed  May  2,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

Messrs.  S.  K.  Dow  and  Josiah  Burnham,  for  appellant. 

Messrs.   Meyer  &  Collman    and    Louis    Karcher,    for 
appellees. 

Gary,   J.     The    appellees    sued    the  appellant    upon  a 
promissory  note: 

"Chicago,  June  2,  1891. 
$5,000. 

Four  months  after  date,  I  promise  to  pay  to  the  order  of 

James  W.  ililler,  Esq.,  five  thousand  dollars  at  the  First 

Kational  Bank.     Value  received. 

H.  Y.  Bemis." 
Indorsed: 

"  James  W.  Miller." 
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November  2,  1891,  Bemis  filed  his  plea  of  non  assumpsit, 
with  an  affidavit  that  he  believed  that  he  had  a  good  defense 
upon  the  merits  to  the  whole  demand,  and  on  the  13th  of 
the  same  month  obtained  leave  of  the  court  to  file  special 
pleas  within  five  days  thereafter.  None  were  filed  until  the 
19th,  when  four  pleas  were  filed  alleging  in  efl^ect  that  the 
note  was  made  and  left  in  the  hands  of  one  l^litkiewict  for 
a  special  purpose,  never  accomplished,  and  one  of  them 
avers  that  Miller  stole  the  note.  Each  plea  alleges  that  of 
the  premises  the  plaintiff  had  notice,  but  does  not  say  when, 
except  that  one  of  them  says  "  then  and  there,"  and  no 
time  or  place  had  been  before  mentioned  in  the  plea. 
November  21,  1891,  the  plaintiff  moved  the  court  to  strike 
out  the  pleas  because  they  were  not  filed  in  time,  and  read 
affidavits  that  in  effect  stated  that  Bemis  had  acknowledged 
to  the  affiants  that  he  had  no  defense,  but  could  delav  the 
collection  of  the  notes.  The  court  struck  out  the  pleas,  and 
two  days  later  Bemis  moved  the  court  to  vacate  that  order 
and  by  his  affidavit  denied  the  versions  given  by  those 
affiants  of  his  conversations  with  them;  asserted  that  "the 
note  was  fraudulently  negotiated,  and  was  fraudulently 
diverted  from  the  purpose  for  which  it  was  made,"  and  that 
by  the  depositions  of  certain  witnesses  named  he  expected 
that  he  would  "  be  able  to  substantiate  the  essential  facts 
alleged  in  the  special  pleas." 

This  motion  the  court  denied,  and  upon  a  trial  there  was 
a  verdict  for  the  plaintiff  upon  which  judgment  was  en- 
tered. "  The  defendant  may  plead  as  many  matters  of  fact, 
in  several  pleas,  as  he  may  deem  necessary  for  his  defense;" 
Sec.  29,  Chap.  110,  Practice;  but  as  a  matter  of  right,  he  must 
put  in  all  his  pleas  at  one  time.  Bensley  v.  Brock  way,  27 
111.  App.  410;  Lincoln  v.  McLaughlin,  74  111.  11 ;  Millikin 
v.  Jones,  77  111.  872 ;  Ilulbert  v.  Comstock,  11  Gray,  14. 

Yet  the  discretion  of  the  court  to  permit  or  refuse  addi- 
tional pleas,  where  justice  requires  them,  is  not  an  arbitrary 
one.  Misch  v.  McAlpine,  78  111.  507.  The  court  committed 
no  error  in  stiiking  out  pleas  which,  not  being  filed  within 
the  leave,  were  filed  without  leave,  upon  such  a  showing  as 


First  District — March  Term,  1892.  319 

Bemis  v.  Homer. 

was  made  of  the  lack  of  anv  defense.  As  to  the  motion  to 
vacate  that  order,  which  if  it  had  been  granted  would  have 
left  the  pleas  on  file,  it  should  be  treated  as  a  motion  on  the 
19th,  to  file  the  pleas,  ought  to  be  treated. 

Now,  not  criticising  the  affidavit  of  Bemis  for  its  gener- 
ality and  lack  of  any  statement  of  circumstances,  the  pleas 
themselves  were  bad.  The  plaintiffs  are  presumed,  until 
the  contrary  is  shown,  to  be  bona  fide  holders,  without 
notice,  etc.  1  Dan.  Xeg.  Instruments,  Sec.  812.  tinder  our 
statute  their  right  can  be  challenged  only  by  special  pleas. 
Sec.  9,  Chap.  98.  None  of  the  pleas  allege  that  the  plaint- 
iffs had  notice  of  anything  when  they  took  the  note. 
Notice  afterward  cuts  no  figure.  Such  allegations  were 
necessary  to  make  the  pleas  good.  Bramah  v.  Roberts, 
1  Scott,  350;  S.  C,  1  Bing.  N.  C.  467;  27  E.  C.  L.  724; 
Uther  V.  Rich,  10  Adolph.  &  E.  784';  37  E.  C.  L.  411;  Lewis 
V.  Bailey,  1  A.  &  E.  (N.  S.)  349;  41  E.  C.  L.  572;  Goodman  v. 
Simonds,  20  IIow.  (U.  S.)  343-367;  Bailey  v.  Bidwell,  13 
Mee.  &  Wei.  73;  Harvey  v.  Towers,  6  Exch.  656. 

And  though  proof  of  fraud,  illegality,  etc.,  in  the  making 
or  original  circulation  of  a  note,  will  cast  upon  the  holder 
the  burden  of  showing  that  he  is  such  for  value,  etc.,  (1 
Dan.  Neg.  Ins.,  Sec.  815,)  yet  this  is  a  rule  of  evidence  only, 
and  not  of  pleading,  as  the  Supreme  Court  of  Indiana  re- 
garded it  in  First  National  Bank  v.  Ruhl,  122  Ind.  279. 
The  pleas  being  bad  the  court  would  not  ^rr  in  refusing 
leave  to  file  them.  Chicago  Driving  Park  v.  West,  35  111. 
App.  496. 

If  in  fact  the  appellant  has  a  meritorious  defense  to  this 
note,  it  is  greatly  to  be  regretted  that  he  is  out  off  from 
making  it;  but  we  can  only  determine  whether  any  error  of 
the  court  has  deprived  him  of  any  right,  and  finding  no 
error  the  judgment  is  affirmed. 

Judgment  ajjirnied. 
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44  33o|  Cyrus  M.  Hawley 

66    2321 

—  V. 

Simon  Florsheim  et  al. 


Contracts — Party  Walls—Estoppel  in  VdSa— Damages— Evidence — 
Set-off— Verdict. 

1.  Parties  in  entering  into  contracts  do  not  generally  undertake  to 
answer  for  damages  arising  from  lo^  of  special  bargains  which  may 
thereafter  be  offered.  To  render  them  liable  for  such  loss  the  contract 
must  be  made  in  view  thereof  or  with  reference  thereto. 

2.  A  party  contracting  to  construct  a  party  wall  or  to  do  work  of  any 
kind,  assumes  to  be  possessed  of  the  skill  necessary  to  enable  liim  to  per- 
form his  contract,  and  he  must  be  presumed  to  know  and  understand  the 
terms  of  his  agreement;  if  he  fails  to  fulfill  liis  mvdertaking,  if  in  viola- 
tion of  his  promise  he  does  his  work  in  a  negligent  and  improper  man- 
ner, it  is  not  a  sufficient  excuse  and  will  not  reUeve  him  from  respon- 
sibility, that  the  owner,  knowing  of  the  improper  work  when  it  was 
going  on,  failed  to  remonstrate  and  object. 

8.  The  doctrine  of  estoppel  in  pais  is  based  upon  a  p  arty  being  mis- 
led by  conduct  upon  which  he  had  a  right  to  rely,  but  a  party  liaving 
contracted  to  do  good  work,  has  no  right  to  rely  upon  the  owner's  failure 
to  object  to  poor. 

4.  He  who  undertakes  to  do  a  thing,  not  in  and  of  itself  impossible,  is 
botmd  to  do  whatever  it  is  Avithin  the  scope  of  private  action,  without 
violating  the  law,  to  accomplish;  and  this  notwitlistanding  it  was  and  is 
beyond  his  power;  the  presumption  in  such  cases  is  that  he  knew  when 
he  made  his  contract,  the  difficulty  he  would  encounter  in  making,  per- 
formance. ^ 

5.  In  the  case  presented,  this  court  holds  that  in  view  of  the  worfling 
of  the  contract  involved,  that  the  defendant  can  not  complain  of  any  de- 
lay caused  by  the  failure  of  appellees  to  get  possession  on  account  of  the 
occupancy  of  the  building  by  defendant's  tenant. 

6.  For  loss  of  rents  occiuring  through  the  negligence  of  contractors, 
damages  for  the  loss  of  a  fair  rental  value  may  be  recovered,  but  not  for 
loss  of  what  might  be  offered  by  responsible  parties. 

7.  Some  damage  would  necessarily  be  done  to  other  portions  of  a 
building  in  rebuilding  a  party -wall.  In  an  action  brought  to  recover 
upon  a  contract  to  rebuild  such  wall,  the  defendant  is  entitled  by  way  of 
set-off  and  recoupment,  to  show  with  reasonable  certainty,  to  the  satis- 
faction of  the  jury,  the  loss  arising  from  damage,  for  the  doing  of 
which  he  is  entitled  to  recover. 

8.  Absolute  certainty  of  proof  is  not  required  in  jury  or  other  trials. 
The  reasonable  certainty  recjuired,  applies  not  only  to  the  amount  of 
dsimages,  but  to  the  severance  or  establishment  of  items  ajid  amounts 


First  District — March  Term,  1892.       321 

Hawley  v.  Florslieira. 

for  which  damage  is  allowable,  from  those  for  which  damages  are  not 
permissible. 

9.  If  the  jury  in  a  given  case,  having  heard  all  the  evidence,  find 
under  ti\e  instructions  of  the  court  that  a  party  is  entitled  to  recover, 
and  have  with  reasonable  certainty  established  the  amount  of  his  damage, 
they  may  give  him  a  verdict  therefor. 

[Opinion  filed  May  2,  1S92.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon,  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Stirlen  &  King,  for  apjx^llant. 

Messrs.  C.  H.  Remy  and  J.  B.  Mann,  for  appellees. 

Waterman,  P.  J.  The  parties  to  this  appeal  having 
entered  into  a  contract,  and  appellees  claiming  that  they  had 
fully  performed  what  thereby  they  undertook,  brought  suit 
against  appellant ;  he  filed  pleas  of  set-off  and  recoupment, 
claiming  to  have  been  damnified  to  the  extent  of  $20,000  by 
their  negligent  and  improper  conduct  in  and  about  the  exe- 
cution of  the  said  contract,  which  was  as  follows : 

"  This  agreement,  made  this  sixteenth  day  of  January, 
A.  D.  1890,  between  Cyrus  M.  Hawley,  of  the  city  of  Chi- 
cago, in  the  county  of  Cook  and  State  of  Illinois,  party  of 
tlie*first  part,  and  Simon  Florsheim  and  Philip  Floreheim, 
of  the  same  city,  party  of  the  second  part,  witnesseth  that 
the  said  party  of  the  second  part,  for  and  in  consideration 
of  the  sum  of  twelve  hundred  ($1,200)  dollars,  to  be  paid  to 
them  by  the  siiid  party  of  the  first  part,  at  the  time  and 
upon  the  conditions  hereinafter  mentioned,  to  wit: 

That  the  said  second  party,  their  heirs  or  assigns,  hereby 
promise  and  agree  to  shore  up  the  several  floors,  roof  and 
joists  of.  the  building  of  the  party  of  the  first  ]iart,  which 
covers  his  south  thirty-four  (34)  feet  of  lot  four  (4^),  in  block 
six  (6),  in  fractional  section  fifteen  (15)  addition  to  said  city, 
and  known  by  numbers  211  and  213  Wabash  avenue,  and 
sheet  or  side  up  the  shoring  joists,  and  in  all  respects  make 
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secure  and  safe  the  sakl  building  preparatory  to  taking  down 
the  present  south  wall  thereof,  and  the  erection  of  a  new 
party- wall  in  its  place ;  and  the  said  party  of  the  second 
part  further  agrees  for  and  upon  the  consideration  afore- 
said, to  take  down  the  said  south  party-wall  and  build  a  new, 
substantial  party-wall  in  place  of  the  present  one,  of  suffi- 
cient strength  to  sustain  a  seven-story  building  above  the 
basement  story,  as  soon  as  practicable,  and  Avithin  sixty  days 
from  the  date  hereof;  and  upon  the  further  consideration 
that  the  party  of  the  firat  part,  his  heirs  or  assigns,  as  joint 
owner  of  said  party-wall,  shall  have  the  right  of  the  use  of 
the  same,  when  constructed,  from  its  foundation  to  its 
extreme  height  in  perpetuity,  without  further  or  other  cost 
or  expense  to  him,  his  heirs  or  assigns. 

And  the  said  party  of  the  second  part  further  agrees  that 
in  shoring  up  the  said  building,  and  in  taking  down  the 
said  wall,  and  in  constructing  the  new  w^all  as  aforesaid, 
they  will  not  change  the  front  elevation  nor  the  stone  pilas- 
ters and  facing  of  the  building  of  the  party  of  the  first  part, 
and  will  join  the  new  wall  at  both  the  east  and  west  ends  of 
the  building  of  the  party  of  the  first  part  in  a  secure  and 
water-tight  manner,  so  as  not  to  make  the  new  wall,  nor 
that  of  the  building  of  the  party  of  the  first  part  liable  to 
injury;  and  the  said  party  of  the  second  part  agrees  not  to 
unnecessarily  tear  up  or  injure  the  inside  of  the  building  of 
the.  party  of  the  first  part  in  performing  their  obligation  in 
conformity  to  this  agreement. 

And  the  party  of  the  first  part  agrees  to  pay  on  the  ful- 
fillment of  this  agreement  as  aforesaid,  to  the  party  of  the 
second  part  the  said  sum  of  twelve  hundred  ($1,200)  dollars 
as  aforesaid,  and  put  in  order  the  inside  of  his  said  building 
after  the  said  shoring  is  removed  by  the  said  party  of  the 
second  part. 

In  witness  whereof,  the  said  parties  to  these  presents 
have  hereunto  set  their  hands  and  seals  the  day  and  year 
first  above  written. 

C.  M.  Hawley.  [Seal.] 

Simon  Florsheim.       [Seal.] 
Philip  Florsheim.     [Seal.]  " 
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The  jury  returned  a  verdict  of  $1,296  for  appellees, 
upon  which  there  was  judgmeutj  from  which  this  appeal  is 
prosecuted. 

It  appeared  upon  the  trial  that  at  the  time  the  contract 
was  made,  the  premises,  211  and  213  Wabash  avenue,  were 
occupied  by  Mr.  Fenton,  a  tenant  of  Mr.  ITawley.  Fen- 
ton's  lease  did  not  expire  until  May  1,  1800.  In  <;onsequence 
of  the  occupation  of  the  premises  by  Fenton,  the  Florsheims 
did  not  get  full  possession  until  the  middle  of  February. 
Hawley  insisted  that  under  the  contract  he  was  not  bound 
to  give  possession,  and  declined  to  put  the  Florsheims  in 
possession,  although  he  endeavored  to  persuade  his  tenant 
to  yield  and  let  the  work  go  on,  offering  to  let  him  occupy 
rent  free  for  the  balance  of  the  term  if  he  would  let  the 
Florsheims  go  on  with  the  work.  Hawley  was  at  this  time 
resting  under  a  compulsory  order-  from  the  building  depart- 
ment of  the  city  of  Chicago  to  put  up  a  new  party- wall.  The 
Florsheims  claimed  to  have  completed  their  contract  by  the 
middle  of  March,  and  on  April  5th,  they  gave  to  Hawley 
formal  written  notice  that  their  work  was  complete,  and 
then  demanded  from  him  paymont  of  the  $1,200  they  were 
to  receive  for  building  the  party- wall. 

Hawley  claimed  that  in  fact  the  Florsheims  never  com- 
plied  with  their  contract;  that  he  knew  of  no  vacation  of 
the  premises  by  them  until  June  13tli;  that  on  the  12th  of 
June  they  were  clearing  away  dirt,  and  that  in  consequence 
of  his  premises  being  in  the  condition  they  were  on  the  1st 
of  May,  he  lost  all  opportunity  to  rent  at  that  time.  Haw- 
ley also  claimed  that  in  many  respects  the  work  of  the 
Florsheims  was  improperly  done  and  without  regard  to  the 
terms  of  the  contract,  and  that  his  building  was  greatly 
injured  in  consequence  of  such  conduct  of  the  Florsheims. 
It  appeared  that  when  the  contract  was  made  the  Flor- 
sheims knew  of  the  lease  to  Fenton. 

The  general  rule  that  the  owner  of  premises  contracting 
for  the  doing  of  work  thereon,  thereby  gives  a  license  to  go 
upon  his  land  is  not  disputed  by  appellant,  but  it  is  insisted 
that  appellees,  knowing,  as  they  did,  that  the  right  to  give 
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possession  was^  not  then  in  Hawley  but  in  his  tenant,  Fen- 
ton,  they  thereby  assumed  the  burden  of  obtaining  posses- 
sion the  same  as  they  assumed  the  task  of  procuring  the 
brick  and  mortar  with  which  to  build  the  wall.  -  He  who 
undertakes  to  do  a  thing,  not  in  and  of  itself  impossible,  is 
bound  to  do  whatever  it  is  within  the  scope  of  private 
action,  without  violating  the  law,  to  accomplish;  and  this 
notwithstanding  it  was  and  is  beyond  his  power;  for  the 
presumption  is  that  he  knew  when  he  made  his  contract 
the  difficulty  he  would  encounter  in  making  performance. 
Bishop  on  Contracts,  Sec.  591;  Chitty  on  Contracts,  11th 
Am.  Ed.,  1074;  Walker  v.  Tucker,  70  111.  527. 

Appellees  did  agree  to  take  down  and  rebuild  a  party- 
wall,  and  this  necessarily  involved  the  obtaining  possession 
of  so  much  of  the  building  as  should  be  necessiiry  for  such 
purpose;  but  appellant  in  the  contract  described  the  build- 
ing as  his;  the  contract  signed  by  him  was  that  appellees 
should  shore  up  the  floors,  etc.,  of  the  building  of  the  party 
of  the  first  part,  appellant;  the  contract  of  appellees  was 
that  they  would  not  change  the  facing  of  the  building  of 
the  party  of  the  first  part,  and  would  join  the  new  wall  at 
the  east  and  west  ends  of  the  building  of  the  party  of  the 
first  part  in  a  secure  and  water-tight  manner,  and  further 
that  they  would  not  unnecessarily  tear  or  injure  the  build- 
ing of  the  party  of  the  first  part.  Appellant  is  now  seeking 
to  recover  damages  for  an  alleged  failure  by  appellees  to 
fulfill  these  covenants.  We  think  that  appellant,  by  thus 
describing  the  building  as  his,  thereby  undertook  that  for 
the  purposes  of  the  contract  it  was  his,  and  that  he  can  not 
complain  of  any  delay  caused  bj^  the  failure  of  appellees  to 
get  possession  on  account  of  the  occupying  of  the  building 
by  appellant's  tenant. 

CTpon  the  trial  appellant  offered  to  prove  that  in  the 
spring  of  1890,  the  Cottage  Organ  Company,  a  responsible 
party,  offered  to  rent  the  premises  at  a  rental  of  $10,000 
per  year,  provided  he  would  give  possession  by  May  1st; 
and  that  he  lost  tliat  tenant  bv  reason  of  the  failure  of 
appellees  to  complete  the  wall,  so  that  the  building  could  be 
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[)ut  in  order  by  that  time.  The  refusal  of  the  court  to 
allow  the  introduction  of  such  evidence  is  assigned  as  error. 
{  Parties  in  entering  into  contracts  do  not  generally  under- 
take to  answer  for  damages  arising  from  loss  of  special 
bargains  which  may  thereafter  be  offered.  To  render  them 
liable  for  such  loss  the  contract  must  be  made  in  view 
thereof  or  with  reference  thereto.     Snell  v.  Cottingham,  72 

111.  161. 

For  loss  of  rents  caused  by  their  negligence  appellees 

would  be  liable — that  is,  for  loss  of  the  fair  rental  value  of 
the  premises — but  not  for  loss  of  what  might  be  offered  by 
responsible  parties:  Appellant  did  not  offer  to  show  what 
the  fair  market  rental  value  of  the  premises  was,  but  merely 
what  he  had  been  offered  by  a  responsible  party;  such  evi- 
dence was  properly  refused. 

The  fourth  instruction  given  for  the  plaintiff  is  so  worded 
as  to  be  apt  to  mislead.  "  Damages  occasioned,"  that  is, 
caused,  "  after  the  completion  of  the  wall,"  could  not  be 
caused  by  its  improper  construction. 

A  party  contracting  to  constiTict  a  party-wall,  or  to  do 
work  of  any  kind,  assumes  to  be  possessed  of  the  skill  nec- 
essary to  enable  him  to  perform  his  contract,  and  he  must 
be  presumed  to  know  and  understand  the  terms  of  his  agree- 
ment; if  he  fails  to  fulfill  his  undertaking,  if  in  violation  of 
his  promise  he  does  his  work  in  a  negligent  and  improper 
manner,  it  is  not  a  suflBcient  excuse,  and  wUl  not  relieve  him 
from  responsibility,  that  the  owner,  knowing  of  the  improper 
'  work  when  it  was  going  on,  failed  to  remonstrate  and  object. 
Davidson  v.  Youngs  38  111.  145,  152;  Bigelowon  Estoppel, 
662,  670;  Dinet  v.  Eilert,  13  111.  App.  99. 

The  doctrine  of  estoppel  in  pais  is  based  upon  a  party 
being  misled  by  conduct  upon  which  he  had  a  right  to  rely; 
but  a  party  having  contracted  to  do  good  work,  has  no 
right  to  rely  upon  the  owner's  failure  to  object  to  poor. 

The  sixth  and  seventh  instructions  for  the  plaintiff  ought 
not  therefore  to  have  been  given.  The  tenth  instruction  for 
the  plaintiff  ought  also  not  tohav    been  given. 

As  to  a  number  of  things  complained  of  m  the  pleas  of 
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set-otf  and  recoupment,  appellees  assumed  by  their  pleadings 
the  burden  of  proof :  as  that  the  breaking  of  the  stone  sills 
were  unavoidable  injuries;  that  the  acts  mentioned  in  the 
twelfth  replication  were  necessary;  that  the  destruction  of 
drain  and  sewer  pipes  was  necessary;  as  to  these  matters 
there  could  be  no  commingling  of  proof  of  amount  of  dam- 
ages necessarily  and  unnecessarily  caused,  because  as  to 
these  things,  under  the  pleas  of  appellees,  the  issue  made 
was  that  all  of  the  damage  so  caused  was  necessary  and 
unavoidable.  Some  damage  would  necessarily  be  done  to 
other  parts  of  the  building  in  rebuilding  a  party- wall. 

As  to  the  claims  of  set-oflf  and  recoupment  made  by 
a])pellant,  it  was  for  him  to  show,  first,  the  doing  of  damage 
which  he  had  not  authorized  appellees  to  do;  second,  the 
amount  of  such  damage;  it  was  not  incumbent  upon  him  to 
show  anything  about  the  amount  of  the  damage  necessarily 
done;  nor  was  it  incumbent  upon  him  to  mark  out  with 
clearness,  so  that  in  the  language  of  the  instruction  it  "  can 
be  said,"  how  much  was  necessarily  and  how  much  unneces- 
sarily done;  it  was  for  him  to  show  with  reasonable  cer- 
tainty, to  the  satisfaction  of  the  jury,  the  loss  arising  from 
damage,  for  the  doing  of  which  he  is  entitled  to  recover. 

Absolute  certainty  of  proof  is  not  required  in  jury  or 
other  trials.  The  reasonable  certainty  required  applies  not 
only  to  the  amount  of  damages,  but  to  the  severance  or 
establishment  of  items  and  amounts  for  which  damage  is 
allowable,  from  those  for  which  damages  are  not  permis- 
sible. 

If  the  jury,  having  heard  all  the  evidence,  find,  under  the 
instructions  of  the  court,  that  a  party  is  entitled  to  recover, 
and  have  with  reasonable  certaintv  established  the  amount 
of  his  damage,  they  may  give  him  a  verdict  therefor. 
Sedgwick  on  Damages,  Sec.  170;  Ogden  v.  Lucas,  48  111. 
492;  C.  &  N.  W.  Ry.  Co.  v.  Iloag,  90  111.  339;  Allison  v. 
Chandler,  11  Mich.  542. 

For  the  errors  indicated  the  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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A.  B,  Barnes 

V. 

Wesley  Sisson. 

Master  and  Servant — Recovery  of  Wages— Projctice, 

1.  There  is  in  all  contracts  of  employment  requiring  skill,  an 
implied  undertaking  that  the  party  employed  to  do  such  work  has,  and 
will  use,  the  skill  and  knowledge  requisite  for  the  employment.         » 

2.  If  a  tiling  is  ordered  of  a  manufacturer  for  a  special  purpose,  and 
it  be  supplied  and  sold  for  that  purpose,  there  is  an  implied  warranty 
that  it  is  ^t  for  the  use  intended. 

3.  In  the  case  presented,  this  court  holds  tliat  the  defendant  was  not 
required  to  file  an  affidavit  of  merits  until  the  cause  was  reached  for 
triaL 

4.  In  an  action  brought  to  recover  for  labor  rendered  in  writing  a 
play,  it  is  proper  to  admit  evidence  going  to  show  that  the  work  was  not 
properly  done. 

[Opinion  filed  May  3,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  Countv;  the  lion. 
S.  P.  McCoNNELL,  Judge,  presiding. 

Mr.  JosiAH  BuENHAM,  for  appellant. 

Mr.  William  H.  Sisson,  for  appellee. 

Watkrman,  p.  J.  It  is  contended  by  api)ellee  that  appel- 
lant was  in  default  when  this  case  was  tried. 

If  this  were  so,  still,  apj^eUant,  the  defendant  below,  had 
a  right  to  introduce  evidence  tending  to  reduce  the  amount 
of  damages  claimed,  while  he  would  have  no  right  to  give 
evidence  merely  by  way  of  set-oflf.  The  Town  of  South 
Ottawa  V.  Foster,  20  111.  296;  Cook  v.  Skelton,  20  IlL  107. 
Appeljant  was  not  required  to  file  an  affidavit  of  merits 
until  the  cause  was  reached   for  tritd.      Martin  v.  Hoch- 
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stadter,  27  111.  App.  166;  World's  Soap  Co.  v.  Woltz,  27  111. 
App.  302;  Jensen  v.  Fricke,  35  111.  App.  23;  Reid  v.  Cisler,  35 
111.  App.  572. 

The  action  being  to  recover  an  agreed  price  for  writing  a 
play,  to  be  perfonned  at  the  Auditorium  in  Chicago,  for  the 
benefit  of  the  Waifs  Mission,  appellant  offered  to  show  that 
the  play  written  by  ai)pellee  was  of  such  a  chara<jter  that  a 
successful  performance  of  it  was  impossible,  and  that  the 
manuscript  had  to  be  re-written. 

There  is  in  all  contracts  of  employment  requiring  skill, 
an  implied  undertaking  that  the  party  to  do  such  work  has 
and  will  use  the  skill  and  knowledge  requisite  for  the  employ- 
ment.    2  Parsons  on  Conts.,  54. 

If  a  thing  is  ordered  of  h>  manufacturer  for  a  special  pur- 
pose, and  it  be  supplied  and  sold  for  that  purpose,  there  is 
an  implied  warranty  that  it  is  fit  for  the  use  intended.  1 
Parsons  on  Conts.,  587. 

The  evidence  offered  was  of  a  character  that  would  have 
tended  to  show  that  the  plaintiff  had  not  fulfillea  his  con- 
tract and  was  not  therefore  'entitled  to  the  agreed  price.  It 
ought  to  have  been  admitted. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

lieversed  and  remanded. 


William  W.  Bristol    ^ 

V. 

The  Home  Building  &  Loan  Association. 

Mortgages — Foreclosure — Appeal  and  Error. 

« 

1.  The  recitalin  a  decree  in  a  given  case,  that  the  court  finds '  the 
material  allegations  in  the  bill  to  be  true,  takes  the  place  of  a  finding  of 
specific  facts,  or  a  setting  forth  of  the  evidence  so  far  as  a  sho^'-ing  by 
the  record  of  evidence  to  sustain  tlie  decree  is  concerned. 

2.  If  an  appellant  wishes  to  question  tlie  correctness  of  such  finding 
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he  should  preserve  the  evidence  by  a  certiiScate  thereof;  failing  to  do  this, 
and  it  ap[>earing  by  the  decree  tliat  proofs  were  heard  in  open  couit, 
there  is  nothing  by  which  the  correctness  of  the  finding  that  the  material 
allegations  of  the  bill  are  true  can  be  impeached. 

3.  A  certificate  of  the  clerk  of  a  trial  court  as  to  a  record  being,  that 
it  is  a  true,  perfect  and  complete  transcript  of  the  record  as  per  praecipe 
filed,  can  not  be  looked  upon  as  a  certificate  of  a  complete  record, 
tliere  being  no  means  of  knowing  what  was  included  in  or  omitted  from 
the  praeciije. 

[Opinion  filed  May  4,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Henry  M.  Shepard,  Judge,  presiding. 

Mr.  W.  G.  Griffith,  for  appellant. 

Mr.  'W^ALTER  M.  HowLAio),  for  appellee. 

Waterman,  J.  This  is  an  appeal  from  a  decree  rendered 
on  a  bill  for  the  foreclosure  of  a  mortgage,  made  by  appellant 
to  appellee.  Appellee  is  a  building  association,  and  appellant 
one  of  the  members  thereof.  It  is  urged  that  the  evidence 
does  not  sustain  the  decree,  which  it  is  claimed  is  for  too 
large  an  amount;  the  court,  it  is  insisted,  having  taken  a 
wrong  view  of  the  rights  of  the  respective  parties,  both  as 
regards  what  was  done  when  the  loan  was  made  and  there- 
after. 

It  is  impossible  for  us  to  consider  these  objections,  because 
it  being  set  forth  in  the  decree  that  the  cause  came  on  to  be 
heard  upon  the  bill  of  complaint,  the  complainant's  replica- 
tion to  said  answer,  and  upon  the  report  filed  of  the  master 
in  chancery,  to  whom  the  cause  was  referred  by  order  of 
court  to  take  proofs  with  his  opinion  as  to  the  law  and  the 
evidence,  and  upon  proofs  heard  in  open  court,  the  court 
found  the  material  allegations  in  the  bill  of  complaint  were 
true;  yet  appellant,  in  the  face  of  such  finding,  has  failed  to 
bring  before  us  the  evidence  upon  which  such  finding  and 
the  decree  thereon  were  based. 

The  recital  that  the  court  finds  the  material  allegations  in 
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the  bill  to  be  true,  takes  the  plaxje  of  a  finding  of  specific 
facts,  or  a  setting  forth  of  the  evidence,  so  far  as  a  showing 
by  the  record  of ^  evidence  to  sustain  the  decree  is  concerned. 
Cooley  V.  Scarlett,  38  111.  316;  Mauck  v.  Mauck,  54  111.  281; 
Preston  v.  Ilodgen,  50  111.  56-60;  Secrist  v.  Petty,  109  111. 
188;  Mcintosh  v.  Saunders,  68  111.  128;  Wrigli't  v.  Trout- 
man,  81  111.  374;  Kelsey  v.  Starkey,  11  111.  App.  84;  Frink  v. 
Neal,  37  111.  App.  02 1. '^ 

If  appellant  wished  to  question  the  correctness  of  such 
finding,  he  should  have  preserved  the  evidence  by  a  cer- 
tificate thereof.  Moore  v.  School  Trustees,  19  111.  82; 
Thomas  v.  Adams,  59  111.  223;  Mcintosh  v.  Saunders,  sujjra; 
Kelsey  v.  Starkey,  sffpr^a. 

Having  failed  to  do  this,  it  appearing  by  the  decree  that 
proofs  were  heard  in  open  court,  there  is  nothing  by  which 
the  correctness  of  the  finding  that  the  material  allepitions 
of  the  bill  are  true,  can  be  impeached.  Such  finding  must 
be  presumed  to  be  correct.  Brown  v.  Miner,  128  111.  148- 
156. 

The  certificate  of  the  clerk  of  the  Superior  Court  as  to 
the  record  is,"  that  it  is  a  true,  perfect  and  complete  trans- 
cript of  the  record  as  per  praecipe  filed.  This  is  not  a  cer- 
tificate of  a  complete  record;  how  much  was  included  in  or 
what  was  omitted  from  the  praecipe  we  have  no  means  of 
knowing.  Frink  v.  Phelps,  4  Scam.  558;  Bertrand  v.  JTay- 
lor,  87  111.  235. 

The  decree,  having  been  entered  on  the  9th  of  Xovember, 
1891,  provided  that  unless  payment  of  $3,592.13  be  made 
within  three  days,  with  interest  at  six  per  cent,  that  the 
master  proceed  to  sell  the  premises. 

Since  the  jiassage  of  the  interest  statute,  in  force  July, 
1891,  judgments  and  decrees  only  bear  five  ])er  cent  inter- 
est. The  decree  of  the  Superior  Court  is  therefore  affirmed 
in  all  respects  save  as  to  the  provision  in  respect  to  interest, 
and  the  cause  is  remanded  to  the  Superior  Court  with  direc- 
tions to  modify  its  decree  in  accordance  with  the  opinion  of 
this  court.  A])pellant  A\"ill  recover  his  costs  in  this  court. 
Decree  modified  and  cause  reinanded  with  directions. 
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Alphonso  Goodrich 

V.  

44    831 

Daniel  K.  Tenney  et  al.  "^"^ 

Attorney  and  Client — Contract  Between — Illegal  Contract, 

1.  tVaud  vitiates  all  actions. 

2.  Courts  will  not  enforce  the  execution  of  an  illepjal  contract, 
neither  will  they  compel  the  parties  thereto  to  divide  tlie  spoils  of  their 
unlawful  undertaking,  or  to  pay  compensation  for  services  rendered 
therein. 

3.  Contracts  to  hunt  up  testimony  and  prepare  the  same  preparatory 
for  trial  are  illegal,  notwithstanding  the  fact  that  they  may  not  contem- 
plate, and  that  there  may  be  no  intention  to  do  otherwise  tlian  to  as- 
certain and  procure  truthful  evidence. 

4.  The  fraudulent  obtaining  of  the  original  of  a  contract,  or  a  release 
of  tbe  same,  is  no  defense  in  a  court  of  law  to  an  action  based  thereon . 

[Opinion  filed  May  4,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoEEN  C.  Collins,  Judge,  presiding. 

Appellant  filed  his  bill  in  the  court  below  setting  forth 
the  making  of  a  written  agreement  between  him  and  one 
of  the  appellees,  which  agreement  provided  in  substance 
that  D.  K.  Tenney  on  behalf  of  appellees  sliould  endeavor 
to  get  control  of  all  the  claims  against  L.  L.  8mith,  lat^  of 
Omaha,  wdth  power  to  compromise  and  settle  them  at  cer- 
tain rates  mentioned  in  said  agreement,  and  that  a])j)ellant 
undertook  to  furnish  the  affidavits  of  L.  L.  Smitli  and  other 
])arties,  of  the  facts  of  a  sale  by  said  Smith  to  one  Lowy, 
showing  clearly  that  no  consideration  was  paid  by  Lowy 
and  tliat  "  he  knows  of  Smith's  insolvency,"  to  be  used  on 
motion  for  a  new  trial  in  the  case  of  Colo  v.  Miller;  and 
that  the  testimony  of  their  witnesses,  either  in  person  or  by 
deposition,  shall  be  given  of  like  tenor,  to  be  used  upon  the 
next  trial  in  any  other  legal  proceedings  instituted  by  said 
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Tenney  against  said  Lowy,  and  that  for  this  consideration 
said  appellant  should  have  one-fourth  of  all  money  realized 
upon  their  claims  out  of  the  property  transferred  by  said 
Smith  to  Lowy,  or  in  any  litigation  with  said  Lowy  in 
respect  to  the  sam3. 

Said  appellant  in  his  bill  also  get  forth  that  prior  to  the 
making  of  said  agreement  the  said  L.  L.  Smith,  theretofore 
doing  business  at  Omaha,  Neb.,  had  contracted  debts  and 
liabilities  amounting  to  about  $275,000,  and  having  on  hand 
at  Omaha  a  large  stock  of  goods  and  merchandise,  trans- 
ferred the  said  goods  to  one  Ilaiman  Lowy  and  absconded 
to  Canada:  and  that  it  was  claimed  bv  the  creditors  of  said 
Smith  that  said  transfer  was  fraudulent  and  without  con- 
sideration, and  that  suits  had  been  instituted,  and  that  said 
fvppellees  were  employed  as  lawyers  for  the  purpose  of 
setting  aside  such  transfer,  and  obtaining  from  said  Lowy 
the  proceeds  or  the  value  of  the  goods  so  transferred  to  him 
by  said  Smith. 

Appellant's  bill  further  set  forth  that  in  pursuance  of 
said  agreement  he  did  obtain  the  affidavits  mentioned  and 
the  testimony  provided  for,  and  rendered  very  great  assist- 
ance to  said  appellees  in  the  various  suits  and  proceedings 
by  them  instituted  on  behalf  of  the  creditors  of  said  Smith, 
and  that  in  consequence  of  his  assistance  and  services  in 
pursuance  to  said  agreement  the  said  D.  K.  Tenney,  as 
trustee  for  the  creditors  of  the  said  Smith,  realized  from 
said  Lowy  more  than  the  sum  of  $120,000  in  cash,  one-fourth 
of  which  appellant  insists,  under  and  by  virtue  of  the  terms 
of  said  agreement,  appellees  ought  to  pay  to  him,  but  refused 
so  to  do. 

Appellant  further  set  forth  in  his  bill  that  ha\ang  loaned 
a  considerable  sum  of  money  to  one  Charles  Kinsman,  he 
became  in  the  years  1886  and  1887  involved  in  divers  diffi- 
culties and  suits  at  law  in  chancery  in  the  courts  of  Cook 
county,  growing  out  of  or  relating  to  the  affairs  of  the  said 
Charles  Kinsman,  and  the  relation  which  he,  said  appellant, 
sustained  to  said  Kinsman  as  his  creditor,  and  that  in  conse- 
quence of  the  intimacy  between  appellant  and  the  said  D. 
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K.  Tenney,  brought  about  by  the  said  agreement  and  the 
proceedings  thereunder,  he  employed  the  said  I).  K.  Tenney, 
and  he,  D.  K.  Tenney,  became  the  principal  legal  adviser 
and  counselor  of  him,  the  appellant,  in  and  about  his  diffi- 
culties and  the  business  growing  out  of  his  relations  with 
the  said  Charles  Kinsman,  and  he,  the  appellant,  paid  the 
said  Tenney  for  his  services  in  respect  thereto  about  the  sum 
of  $1,000;  and  that  thereafter,  for  the  purpose  of  defrauding 
the  appellant,  the  said  D.  K.  Tenney  conspired  with  the 
siiid  L.  L.  Smith  to  deprive  him,  appellant,  of  the  benefit  of 
his  said  agreement  with  him,  the  said  Tenney,  and  sug- 
gested to  him,  appellant,  that  it  w^ould  be  very  prejudicial 
to  the  interests  of  the  creditors  in  the  suits  they  were  then 
prosecuting  against  the  said  Lowy  if  it  should  become  known 
that  he,  appellant,  held  such  an  agreement  with  him,  the 
said  Tenney,  and  further,  that  it  would  be  prejudicial, to 
said  creditors  on  account  of  the  prejudice  Avhich  the  judges 
of  said  county  of  Cook  were  alleged  by  said  Tenney  to 
entertain  toward  appellant,  and  that  it  would  be  very  hurt- 
ful to  the  interests  of  said  creditors  if  said  Tenney  should  be 
ciilled  as  a  witness  in  the  suit  then  pending  against  said 
Lowy,  and  should  be  compelled  to  testify  to  the  existence 
of  such  an  agreement,  and  that  it  was  therefore  best  that 
he,  appellant,  should  surrender  said  agreement,  but  that 
such  surrender  should  make  no  difference  with  his,  appel- 
lant's, rights  in  the  premises;  wiiereupon  he,  appellant,  rely- 
ing upon  the  promises  and  assurances  of  said  Tenney  that 
the  surrender  should  make  no  difference  with  the  rights  of 
him,  the  said  appellant,  did  surrender  the  said  agreeme))t  to 
said  Tennev:  that  the  said  Tennev  thereafter,  in  further 
pursuance  of  the  said  conspiracy  to  defraud  appellant  of  the 
benefit  of  said  agreement,  caused  appellant  to  be  called  as  a 
witness  in  the  said  suit  against  the  said  Lowy,  and  by  an 
arrangement  theretofore  made  with  appellant,  caused  appel- 
lant to  falsely  assert  that  he  had  no  such  contract  and  had 
no  interest  in  said  litigation  against  said  Lowy,  appellant 
being  persuaded  by  said  Tenney  that  it  w^as  necessary  for 
him,  appellant,  to  so  testify  in  order  that  a  recovery  might 
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be  had  in  said  suit  against  said  Lowy,  and  that  thereafter  he, 
the  said  Tenney,  in  further  pursuance  of  said  conspiracy  to 
defraud  appellant  of  all  benefits  of  the  said  agreement,  by 
various  threats  that  if  appellant  did  not  so  do,  he,  said 
Tennev,  would  withdraw  as  solicitor  and  counselor  for  him, 
the  said  appellant,  from  all  litigation  in  which  he,  the  appel- 
lant, was  engaged,  and  appellant,  fearing  that  the  said 
Tenney  would  do  so,  and  fearing  that  if  he  did,  he,  said 
Tenney,  might  betray  the  interests  of  him,  appellant,  and 
the  confidence  which  the  appellant  had  reposed  in  him,  did 
execute  to  the  appellees  and  the  said  D.  K.  Tenney  an  instru- 
ment, releasing  them  from  all  manner  of  claims,  or  costs,  or 
costs  of  action,  or  debts,  suras  of  money,  or  accounts  what- 
ever, or  any  sums  in  equity  which  he,  api)ellant,  might  hold 
against  either  of  the  said  appellees;  that  said  D.  K.  Tenney 
and  said  appellees  having  tlius  fraudulently  procured  the 
surrender  of  said  agreement  and  the  executing  of  a  release 
by  him,  said  apix?llant,  now  utterly  refuse  to  carry  out  their 
said  promises  and  the  underetanding  upon  which  said  sur- 
render and  release  were  made,  and  utterlv  refuse  to  account 
to  appellant  for  any  portion  of  the  proceeds  of  the  suits 
instituted  and  the  claims  obtained  under  and  in  pursuance 
of  said  agix3eraent;  and  insist  that  he,  appellant,  has  no 
rights  in  the  premises;  that  before  surrendering  said  agree- 
ment he  caused  two  written  copies  to  be  made  of  the  same, 
which  copies  he  now  has;  and  as  he  is  remediless  at  law  in 
the  premises,  he  brings  his  bill,  and  asks  that  the  release  so 
fraudulently  obtained  from  him  by  appellees  may  be  can- 
celed and  annulled,  and  that  appellees  may  be  I'equired  to 
pay  unto  him  the  amount  which  shall  be  found  due  and 
owing  pursuant  to  the  terms  of  the  said  agreement  to  him^ 
and  for  such  other  and  further  relief  as  the  facts  of  his  case 
may  require  and  may  be  agreeable  to  equity. 

The  demurrer  of  appellees  to  said  bill  was  sustained  by 
the  court  and  the  bill  dismissed,  from  Avhich  order  appellant 
prosecutes  this  appeal. 

Messrs.  H.  T.  &  L.  Helm,  for  appellant. 
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Mr.  William  E.  Chukch,  for  appellees. 

Waterman,  J.  This  is  a  most  extraordinary  bill.  Briefly 
stated,  appellant  comes  into  a  court  of  equity,  setting  up 
and  asking  to  have  enforced  a  written  agreement,  utterly 
void,  and  which  no  court  either  of  laAV  or  equity  would 
think  of  enforcing.  In  addition  to  this  he  deliberately 
states  that  he  made  a  mock  surrender  of  the  agreement,  for 
the  purpose  of  enabling  on^  of  appellees  to  falsely  testify,  if 
called,  that  there  was  no  such  contract,  and  that  he,  appel- 
lant, then  falsely  asserted,  when  interrogated  by  the  solicit- 
ors for  the  defendant  in  that  case,  that  lie  had  no  such  con- 
tract and  no  interest  in  the  litigation  concerning  which 
such  agreement  was.  It  may  fairly  be  argued  that  the 
agreement  did  not  necessarily  contem])late  the  procuring  of 
anything  other  than  truthful  testimony,  and  that  the  state- 
ment that  Goodrich  undertook  to  furnish  the  affidavits  of 
the  facts,  means  that  he  was  to  furnish  affidavits  of  the  real 
fa<5ts  and  not  anything  similated  or  of  an  untruthful  nature. 
Contracts  of  this  nature  are,  however,  illegal,  notwithstand- 
ing the  fact  that  they  may  not  contemplate,  and  that  there 
may  be  no  intention  to  do  otherwise  than  to  ascertain  and 
procure  truthful  evidence.  The  Supi^me  Court  of  this 
State,  in  Gillett  v.  Logan  Co.,  67  111.  250,  in  reference  to  a 
contract  by  one  McXeill,  "  to  hunt  up  testimony  and  prepare 
the  same  and  present  it  to  the  proper  authorities,  and  receive 
from  Logan  County  as  compensation  therefor,  for  ten  illegal 
votes,  $100,"  etc.,  said  that  by  such  a  contract  a  strong 
temptation  was  held  out  to  the  parties  employed  to  make 
use  of  improper  means  to  procure  untrue  testimony  and 
secure  the  desired  result  of  the  suit;  that  the  nature  of  the 
agreement  was  such  as  to  encourage  the  subornation  of  wit- 
nesses, and  to  make  use  of  other  base  appliances  in  order  to 
secure  the  necessary  results  which  were  to  bring  to  the 
agent  his  stipulated  compensation;  and  further  that  the  tend- 
ency of  such  agreements  must  be  to  taint  with  corruption 
the  atmosphere  of  courts  and  pervert  tlie  course  of  justice; 
and  the  contract  was,  in  that  case,  held  to  be  illegal  and 
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void,  notwithstanding  the  evidence  in  the  case  disproved 
the  actual  use  by  the  county  of  any  corrupt  means  or  any 
corrupt  design.  A  similar  contract  was  h^ld  void  in  Patter- 
son V.  Donner,  48  Cal.  369. 

That  courts  will  not  enforce  the  execution  of  an  illegal 
contract — that  they  will  neither  compel  the  parties  thereto 
to  divide  the  spoils  of  their  unlawful  undertaking,  or  to 
pay  compensation  for  services  rendered  therein — is  well 
settled.  Neustadt  v.  Ilall,  68  111.  172;  Liness  v.  Ilesing,  44 
111.  113;  Arter  v.  Byington,  44  111.  408;  Skeels  v.  Phillips,  54 
111.  309;  Cummings  v.  Foss,  37  111.  523;  Broom's  Legal  Max. 
732;  Collins  v.  Blantin,  2  Wils.  341. 

Counsel  for  appellant  have  called  our  attention  to  the 
case  of  Mc Blair  v.  Gibbs,  17  How.  335,  as  well  as  others, 
insisting  that  under  the  authority  of  these  cases,  the  pro- 
ceeds of  the  illegal  undertaking  being  now  in  the  hands  of 
one  of  the  parties  to  the  unlawful  agreement,  such  party 
will  be  required  to  divide  the  proceeds  according  to  the 
original  compact;  that  is,  we  understand  appellants  to  insist 
that  the  bill  in  this  case  is  not  for  an  execution  of  the  orig- 
inal agreement  but  merely  for  an  awarding  of  a  division  of 
the  spoils  that  have  arisen  therefrom.  Doubtless  there  may 
be  found  cases — perhaps  some  of  those  cited  by  appellant  do 
trench  upon  the  rule  that  courts  will  leave  the  parties  to  an 
illegal  transaction  in  the  situation  in  which  thev  have  vol- 
untarily  placed  themselves,  yet  we  think  it  will  be  found 
that  in  all  these  cases  an  attempt  has  been  made  to  discrim- 
inate between  the  enforcement  of  claims  growing  immedi- 
ately out  of  the  illegal  conti'act  and  the  maintenance  of 
obligations  resting  upon  independent  and  valid  considera- 
tions. Such  was  the  case  of  the  assignment  held  valid  in 
McBlair  v.  Gibbs,  s^tpra.  The  court  in  that  case  said: 
"  The  transaction  out  of  which  the  assignment  to  Oliver 
arose,  was  unaflfected  with  anv  illeo^alitv.  The  considera- 
tion  paid  was  not  only  legal,  but  meritorious."  Wilson  v. 
Owen,  30  Mich.  474,  is  clearly  distinguishable  from  the  case 
at  bar;  the  opinion  in  that  case  points  out  the  distinction 
between  Bronson  Agricultural  Association  v.  Eamsdell,  24 
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Mich.  441,  in  which  the  court  refused  to  sustain  an  attempt 
to  .collect  money  earned  in  an  illegal  enterprise,  and  the 
case  then  under  consideration. 

Tracy  v.  Talmage,  14  N.  Y.  162,  is  merely  to  the  eflFect 
that  when  the  parties  to  a  contract  malum  prohibitum  only, 
are  not  \xipari  delicto  as  well  ^^particeps  crirainis^  the  courts, 
although  the  contract  be  illegal,  will  afford  relief,  when 
equity  requires  it,  to  the  more  innocent  party;  and  the  court, 
in  respect  to  the  two  classes  of  cases  in  which  relief  will  be 
afforded  to  the  parties  to  an  illegal  contract  says,  page  181: 
"  It  is  essential  in  both  classes  that  the  contract  be  merely 
"nialuTrb prohibitum.  If  malum  in  se,  the  courts  will  in  no 
case  interfere  to  relieve  either  party  from  any  of  its  conse- 
quences." Curtis  V.  Leavitt,  15  N.  Y.  9,  is  so  unlike  the  case 
at  bar  and  the  judgment  given  so  different  from  anything 
alleged  or  sought  by  appellant  that  it  can  not  w^ell  be  con- 
sidered an  authority  applicable  to  the  present  litigation. 
What  is  said  by  Selden,  J.,  on  page  285  of  the  voluminous 
discussion,  occupying  250  pages,  is  worthy  of  notice,  viz.:  "  If 
both  parties  be  in  pari  delicto,  no  relief  will  be  granted,  but 
they  will  be  left  remediless;  their  contract  wiU  not  be  set 
aside,  and  ^ny  money  which  may  have  been  advanced  can 
not  be  recovered.  Nor  do  we  find  anything  in  the  cases 
citM  in  note  2,  Sec.  403,  Pomeroy's  Eq.  Juris.,  to  which  coun- 
sel have  also  called  our  attention,  which  militates  against  the 
well  recognized  rule  in  respect  to  illegal  contracts,  that 
where  the  agreement  is  malum  in  se,  or  the  parties  are  in 
pari  delicto  smd  pa7'ticep8  ctnminis^  the  court  will  not  afford 
them  any  relief.  In  the  present  case,  according  to  the  alle- 
gations of  the  bill,  the  contract  was  malum  in  se,  the  parties 
are  mpari  delicto  smdparticeps  criminis.  Appellant  alleges 
that  he  has  performed  and  asks  that  the  court  compel  the 
other  party  to  fulfill  his  part. 

We  do  not  see,  if  appellant  has  any  rights,  what  necessity 
there  was  for  him  to  apply  to  a  court  of  equity.  He  does 
not  seem  to  be  ignorant  of  the  amount  of  money  realized  by 
appellees  or  to  have  any  difficulty  in  establishing  the  same. 
He  is  in  possession  of  what  he  declares  is  a  true  copy  of  the 

Vol.  XLIY  22. 


41    3381 
44    842i 


338  Appellate  Courts  of  Illinois. 

Vol.  44.]  Signer  v.  Webb. 

1  r : 

agreement  he  made.  lie  insists  that  it  is  in  full  force,  and 
that  the  only  obstacle  to  its  enforcement  is  the  fact  that  he 
was  fraudulently  induced  to  surrender  the  original  and  ex- 
ecuted a  release  of  the  same.  Fraud  vitiates  all  actions,  and 
there  is  no  reason  shown  why,, if  appellant  has  a  good  cause 
of  action  foi*  the  money  received  under  and  in  pursuance  of 
this  contract,  he  should  not  have  gone  into  a  court  of  law 
and  recovered  the  same.  Certainly  the  fraudulent  obtain- 
ing of  the  original  of  a  contract  or  a  release  of  the  same,  is 
no  defense  in  a  court  of  law  to  an  action  based  thereon. 

It  would  seem  also  that  in  a  bill  of  this  nature  some  rea- 
son ought  to  be  given  to  a  court  of  equity  for  appellant's 
long  neglect  to  sooner  prosecute  his  claim.  It  appeal's  from 
the  bill  that  appellees  received  the  money  sought  to  be  re- 
covered about  the  6th  of  December,  1888,  of  which  reception 
appellant  seems  to  have  been  then  informed;  yet  he  neglected 
to  file  his  bill  until  August  20, 1891.  From  other  allegations 
in  the  bill  it  would  appear  that  the  assertion  which  appellant 
says  he  falsely  made  in  the  said  litigation  against  said  Lowy, 
was  made  more  than  three  years  prior  to  the  filing  of  his  bill. 
Whether  the  time  at  whicli  appellant,  in  res|X>nse  to  the  in- 
terrogations of  Lowy's  solicitors,  made  his  false  statement, 
had  anything  to  do  with  the  period  at  which  he  filed  his 
bill,  can  only  be  conjectured.  The  bill  is  in  eftect  sunply  a 
bold  and  bare  attempt  to  induce  a  court  of  equity  to  enforce 
an  illegal  and  void  agreement,  and  the  demurrer  to  it  was 
])roperly  sustained. 

Judyment  affirmed. 


George  H.  Signor 

V. 

Georgia  L.  Webb,  Assignee. 

Insolvencif — Salary  of  Employe — Petition  for  Preference. 

1.    A  bookkeeper  Ib  neither  a  laborer  nor  a  servant  in  view  of  "  An  act 
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to  Protect  Employes  and  Laborers  in  their  Claims  for  Wages  "  (3  Starr  & 
C.  IlL  Stats.  828),  and  the  act  concerning  voluntary  assignments,  relat- 
ing to  preferred  claims  for  wages  (1  Starr  &  C.  IlL  Stats.  1305). 

2,  Upon  the  petition  of  an  ex-bookkeeper  of  an  insolvent  firm  for 
the  allowance  of  the  balance  due  him  upon  the  account  of  liis  salary  as 
a  preferred  claim  in  his  favor  as  a  servant,  this  court  holds  that  the  claim 
for  the  full  amount  should  be  allowed  to  participate  pro  rata  in  the 
distribution  of  said  insolvent  estate,  and  that  no  part  thereof  should  be 
paid  him  as  a  preferred  claim. 

I 

[Opinion  filed  May  4,  1892.] 

Appeal  from  the  County  Court  of  Cook  County;  the 
lion.  Fkank  Scales,  Judge,  presiding. 

Messrs.  Griffin  &  Wile,  for  appellant. 
Messrs.  Ullmann  &  IIackek,  for  appellee. 

Shepard,  J.  The  appellant  was  in  the  employ  of  the 
insolvent  Ayres  &  Wygant  Company  as  a  bookkeeper,  at  a 
salary  of  $100  a  month,  ^nd  there  was  a  balance  of  $300 
due  him  for  siilary  when  the  corporation  failed  and  made  its 
assignment  to  api)ellee. 

Apj^llant  thereupon  petitioned  the  County  Court  for  an 
allowance  of  the  sqid  balance  of  $300,  as  a  preferred  claim 
in  his  favor  as  a  servant,  in  accordance  with  the  provisions 
of  the  statutes  of  the  State  providing  for  preferring  and 
first  paying  the  wages  of  laborers  and  servants  in  cases  of 
insolvency  of  the  employer. 

Uppn  a  hearing  of  the  petition  the  County  Court  found 
that  there  was  due  to  apj^ellant  the  full  sum  of  §300  for 
wages  due  him  as  a  laborer  and  servant  of  the  insolvent 
corporation,  and  that  of  said  sum  api^ellant  was  entitled 
to  be  paid  as  a  preferred  claim  the  sum  of  $50,  and  no 
more. 

To  such  finding  appellant  has  assigned  errors  and  appel- 
lee cross-erroi's. 

It  will  not  be  necessary  to  consider  the  question  argued 
by  appellant's  counsel  as  to  what  effect,  if  any,  the  act  of 
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1887  (3  Starr  &  C:  111.  Stats.  828)  entitled  "  An  Act  to  Pro- 
tect Employes  and  Laborers  in  their  Claims  for  Wages'' 
had  upon  Sec.  6  of  the  act  of  1877,  concerning  voluntary 
assignments,  relating  to  preferred  claims  for  wages  (1  Stan* 
&  C.  111.  Stats.  1305),  for  the  reason  that  this  court  has 
already,  in  the  case  of  Epps  >\  Epps,  17  111.  App.  196,  given 
an  authoritative  oonstructioi;!  as  to  what  classes  of  persons 
are  included  within  the  meaning  of  the  words  laborers  and 
servants.  The  case  referred  to  seems  to  have  been  over- 
looked by  counsel  on  both  sides  of  this  case.  It  was  there 
decided  that  a  traveling  salesman  and  bookkeeper  employed 
at  a  stated  salary  of  $60  a  month  is  neither  a  laborer  nor  a 
servant  within  the  meaning  of  those  words  as  used  in  the 
fourtli  section  of  the  act  in  relation  to  the  exemption  of 
personal  property,  approved  May  M,  1877  (1  Starr  &  C. 
111.  Stats.  1113).  That  statute  has  in  contemplation  the 
benefit  and  protection  of  exactly  the  same  class  of  persons 
whose  rights  are  sought  to  be  guarded  by  the  previously 
mentioned  acts  of  1877  and  1887,  and  the  decision  precisely 
fits  this  case.  From  anything  that  appears  in  the  argu- 
ments of  counsel,  we  see  no  reason  to,  in  the  slightest 
degree,  modify  either  the  reasoning  or  the  conclusion  of  tliis 
court  in  Epps  v.  Epps,  supra. 

This  case  is  therefore  reversed  and  remanded  with  direc- 
tions to  the  County  Court  to  modify  th^  judgment  appealed 
from  so  as  to  let  the  claim  for  the  full  amount  allowed  par- 
ticipate ^/•<9  rata  in  the  distribution  of  said  insolvent  estate, 
and  to  strike  from  said  judgment  the  finding  that  the  amount 
allowed  is  for  wages  as  a  laborer  and  servant  of  the  insolv- 
ent corporation,  and  that  the  sum  of  $50,  or  any  other  sum, 
shall  be  paid,  as  a  preferred  claim.  In  all  other  respects  the 
said  judgment  to  stand  affirmed. 

Hever&ed  in  part ^  affirmed  in  pari  wnd  7'eina/nded. 
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Rudolph  M.  Eppstein 
George  L.  Webb,  Assignee.  Jt  Si| 

Master  and  Sercant — Insolvency  of  Master — Recovery  of  Wages — Pref- 
erence— Traveling  Salesmen, 

A  traveling  salesman  is  not  "  a  laborer,  servant  or  employe  within  the 
meaning  of  the  statutes  authorizing  a  preferential  payment  out  of  the 
assets  "  of  his  insolvent  employer's  estate. 

[Opinion  filed  May  4,  1892.]     • 

Appeal  from  the  County  Court  of  Cook  County;  the 
Hon.  Fkank  Scales,  Judge,  presiding. 

Messrs.  Griffin  &  Wile,  for  appellant. 

Messrs.  Ullmann  &  Hacker,  for  appellee. 

Shepard,  J.  Appellant  was  a  traveling  salesman  in  the 
employ  of  the  insolvent  Ayres  &  Wygant  Company. 

The  services  he  rendered  were  under  the  provisions  of  a 
written  contract  with  said  corporation  bearing  date  June  20, 
1890.  By  the  terms  of  the  contract  he  was  to  receive  $2,500 
a  year  in  salary  and  guaranteed  commissions,  $1,800  being 
j)ayable  in  monthly  installments  of  $150  each,  and  the 
remaining  $700  as  guaranteed  commissions,  being  payable 
at  the  close  of  the  year's  business.  Traveling  expenses  to  be 
]>aid  by  the  corporation. 

The  appellant  continued  in  such  employment  until  the  cor- 
poration failed  and  made  an  assignment  in  October,  1891. 
Thereupon  he  petitioned  the  County  Court  to  allow  him  a 
balance  of  $757.18  due  him,  as  a  preferred  claim  against  the 
sjiid  insolvent  estate. 

The  County  Court  found  appellant  was  not  "  a  laborer, 
servant  or  emj>loye   within  the  meaning  of    the  statutes 


342  Appellate  Courts  of  Illinois. 

Vol.  44.]  Preston  &  Co.  v.  Moline  Wagon  Co. 

authorizing  a  preferential  payment  out  of  the  assets  "  of  said 
insolvent  estate,  and  dismissed  the  petition  without  preju- 
dice to  appellant's  right  to  prove  his  claim  against  the  estate 
and  participate  pro  rata  in  the  distribution  of  its  assets.  The 
case  comes  here  by  apj^eal  from  that  judgment. 

The  precise  question  has  been  decided  by  this  court  in 
Epps  V.  Epps,  17  111.  App.  196,  and  that  decision  is  approved  in 
Signor  v.  Webb,  assignee,  44  111.  App.  338. 

The  principal  question  involved  here  was  also  involved  in 
the  case  last  referred  to,  and  we  refer  to  the  opinion  in  that 
case  as  stating  all  that  is  necessary  in  addition  to  what  has 
alreadv  been  said. 

The  judgment  of  the  County  Court  is  right  and  will  be 
affirmed. 

Judgment  affirmed^ 


Preston  &  Company 

V. 

MoLiNE  Wagon  Company, 


Instructions. 


An  instruction  indicating  to  the  jury  the  views  of  the  court  as  to  the 
presumption  arising  from  the  facts  stated,  should  not  be  given. 

[Opinion  filed  May  4,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  Countv;  the  Hon. 
EicHARD  S.  TuTHiLL,  Judge,  presiding. 

Messrs.  Hoyne,  Follaksbee  &  O'Connor,  for  appellants. 

Messrs.   Charles  Dunham  and  Osborn  &  Lyndk,    for 
appellee. 

Gary,  J.    With  the  parties  reversed,  this  case  has  been 
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here  before.  (35  111.  App".  358.)  On  the  last  trial,  Whittle, 
the  manager  for  the  appellant,  testified  that  he  made  no 
agreement  with  Eosenfield,  who,  for  the  appellee,  bought 
of  the  appellant  the  negotiable  paper  in  question,  that  it 
might  be  returned;  and  one  Warren,  a  clerk  of  the  appel- 
lant, testified  that  he  heard  the  conversation  about  buvinii: 
the  paper,  and  heard  nothing  about  the  return. 

The  court,  at  the  request  of  the  appellee,  gave,  among 
others,  these  instructions : 

"  4.  You  are  instructed  that  the  statement  by  a  witness, 
that  had  a  certain  contract  been  made  at  an  interview  at 
which  he  was  present  (l)ut  who  swears  he  does  not  recollect 
what  was  said  at  that  interview)  that  he  would  recollect  the 
same,  and  that  he  does  not  recollect  that  any  such  contract 
was  made,  is  but  an  expression  of  an  opinion  hj  such  witness 
concerning  his  memory,  and  should  be  given  only  such 
weight  by  you  as  you  think  it  justly  entitled  to  as  an  opinion. 

"  5.  The  jury  a1*e  further  instructed  that  Avhen  witnesses 
are  otherwise  equally  credible,  and  their  testimony  other- 
wise entitled  to  equal  weight,  greater  weight  and  credit 
should  be  given  to  those  who  swear  affirmatively  to  a  fact 
rather  than  to  those  who  swear  negatively,  or  to  a  want  of 
knowledge  or  want  of  recollection." 

The  appellant  excepted  to  them.  The  practice  of  procur- 
ing arguments  to  the  jury  upon  the  evidence,  by  instruc- 
tions from  the  court,  is  perilous.  Many  a  verdict  which 
would  have  been  the  same  without  as  with  the  instructions, 
has  been  lost  by  it.  The  fourth  instruction  was  pointed  at 
Warren,  and  was  an  argument  against  his  testimony,  as 
effectual,  in  intimating  that  it  was  of  little  or  no  weight,  as  if 
it  had  said  so  expressly.  "  It  clearly  indicates  to  the  jury 
the  views  of  the  court  as  to  the  presumption  arising  from 
the  facts  stated."  Carter  v.  Troy  Lumber  Co.,  28  K".  E. 
Eep.  932,  citing  Road  Co.  v.  People,  69  111.  584,  and  Graves 
v.Colwell,  90111.  612. 

In  deference  to  the  repeated  decisions  of  the  Supreme 
Court  in  which  instructions  to  the  jury  as  to  (supposed)  legal 
principles  relating  to  •  the  credibility  of  witnesses  have  been 
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sanctioned,  this  court,  in  C.  &  N.  W.  Ry.  v.  Dunleavy,  27 
111.  App.  438,  gave  a  somewhat  ambiguous  assent  to  such 
instructions;  but  in  many  cases  since,  it  has  questioned  the 
proprietj''  of  all  instructions  not  relating  "  to  the  law  of  tlie 
case."  The  word  *'  case  "  is  used  in  the  law  in  a  great  vari- 
ety of  senses,  as  may  be  seen  by  the  dictionaries,  but  never 
as  indicating  the  processes  by  which  the  facts  are  to  be  as- 
certained. See  C.  &  N.  Ey.  v.  Trayes,  33  111.  App.  307; 
Trott  V.  Wolfe,  35  111.  App!^  163.  Cartier  v.  Troy  Lumber 
Co.,  36  111.  App.  449;  Johnson  v.  People,  40  111.  App.  382; 
Central  Warehouse  Co.  v.  Sargeant,  40  111.  App.  438.  But 
see  review  of  Penn.  Co.  v.  Verston,  No.  4063,  in  same  case,  30 
K.  E.  Eep.  540. 

The  fifth  instruction  might  just  as  well  have  told  the  jury 
to  believe  Kosenfield,  and  Deere,  another  witness  for  the 
appellee,  and  disbelieve  Whittle,  as  to  say  what  it  does. 

Kosenfield  and  Deere  had  testified  that  it  was  a  part  of 
the  bargain  that  the  paper  might  be  returned;  Whittle  had 
testified  that  such  return  was  not  part  of  the  bargain. 
Were  the  names  of  the  first  two  substituted  for  "  those  " 
w^here  it  first  occurs,  and  of  the  latter  for  the  same  -word 
where  it  is  again  used  in  the  instruction,  the  instruction 
would  mean  what,  and  no  more  than  it  means  now. 

For  the  error  in  these  instructions  the  judgment  is  reversed 
and  the  cause  remanded,  leaving  other  questions  untouched. 

Reversed  and  remanded. 


44    3441 
56    449 


44      344 
105     »613 


George  F.   Harding 

V. 

R  S.  Peale  Company. 


Practice. 


1.  A  demurrer  ordinarily  lays  open  the  whole  record  of  a  given  case 
for  judgment. 

2.  The  reliance  of  a  defendant  upon  the  assurance  of  \  constable, 
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who  had  no  authority  to  give  such  assurance  that  a  given  suit  would  he 
abandoned,  is  no  sufficient  excuse  for  liis  inattention  to  it 

[Opinion  filed  May  6,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
George  Dbiggs,  Judge,  presiding. 

Mr.  William  J.  Ammen,  for  appellant. 

Messrs.  Humphrey  &  Nolan,  for  appellee. 

GARt,  J.  The  appellee,  a  corporation,  commenced  a 
replevin  suit  before  a  justice  against  the  appellant  and 
Edward  A.  Trask,  which  was  turned  into  an  action  of 
trover,  in  which  the  appellee  obtained  a  judgment  by  default 
November  12,  1891. 

December  8,  1891,  the  appellant  filed  a  petition  for  an 
appeal  hy  certiorai'i.  This  petition  shows  that*  the  judo*- 
ment  is  unjust;  alleges  that  the  appellant  was  not  served  on 
the  original  writ;  that  the  constable  told  him  that  the  writ 
would  be  abandoned,  and  that  after  the  judgment  was  ren- 
dered, but  before  the  time  for  appeal  had  expired,  he  "  under- 
stood "  the  attorney  of  the  appellee  to  say  that  nothing  had 
been  done  in  the  suit.  The  appellee  demurred  to  the  peti- 
tion. In  deciding  the  demurrer  the  court  looked  at  all  the 
papers  of  the  case,  without  objection,  and  it  appearing  that 
the  original  writ  bore  the  indorsement  of  the  constable  of 
a  due  service  of  it  upon  the  appellant,  quashed  the  ce7tirh 
raH  and  dismissed  the  appeal,  with  costs  against  the  appel- 
lant, and  he  appealed. 

Thelranscript  and  original  papers  from  the  justice  strag- 
gled into  the  files  somewhat  irregularly,  but  were  all  there, 
and  part  of  the  record,  when  the  demurrer  was  heard. 
Barring  the  exception,  of  which  Wilson  v.  Myrick,  26  111.  34, 
is  an  instance,  a  demurrer  lays  open  the  whole  record  for 
judgment.    Phoebe  v.  Jay,  Breese,  268. 

In  Scrafield  v.  Sheeler,  18  111.  App.  507,  this  court  held, 
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presumably  with  knowledge  of  Fitzgerald  v.  Kimball,  8r» 
111.  3D0,  that  "  while  the  officer's  return  can  not  be  contni- 
dieted  so  as  to  defeat  jurisdiction,  yet  it  may  be  done  to 
excuse  a  default."  We  understand  that  it  is  meant  that  a 
judgment  can  not  be  thus  attacked  collaterally,  but  by  direct 
application  in  the  pending  suit,  relief  may  be  thus  obtained 
if  justice  require  it.  That  case  is  hardly  consistent  with  an 
earlier  one  here.  Leitch  v.  Colson,  8  111.  App.  458.  But 
in  this  case,  the  case  cited  from  86  111.,  is  an  authority 
directly  in  point,  that  such  attack  may  not  be  made  in  a 
petition  for  an  appeal  by  certiorari.  We  are  bound  by  that 
authority,  and  the  consequence  is  that  the  reliance  of  the 
appellant  upon  the  assurance  of  the  constable,  who  had  no 
authority  to  give  such  assurance,  that  the  suit  would  be 
abandoned,  is  no  sufficient  excuse  for  his  inattention  to  it. 

What  the  attorney  of  the  appellee  told  the  appellant,  from 
which  he  "understood"  that  nothing  had  been  done  in  the 
suit  is  not  stated,  and  no  conclusion  as  to  whether  he  was 
careless  in  arriving  at  that  understanding,  can  be  drawn. 

Solely  upon  the  binding  authority  of  the  case  in  86  111., 
we  affirm  the  judgment. 

Judgment  ajtrmed.- 


44    846 

'-^^  Lewis  L,  Sharpe 

56    906  tr 

»    835  V. 

Jj?I  The  W,  J.  Morgan  &  Co. 

Principal  and  Suretp — Atiaohment  in  Aid^Death  of  Principal — 
Judgment  Against  Administrator, 

1,  There  is  a  distinction  between  a  common  law  bond  and  one  pre- 
scribed by  statute;  as  to  the  first,  the  liability  of  the  obligors  is  limited 
by  the  language  of  the  condition:  as  to  the  sec^ond,  the  condition  will  be 
construed  so  as  to  have  the  effect  intended  by  the  statute,  because  tlie 
statute  enters  into  and  is  a  part  of  the  instrument. 

2.  No  change  can  be  made  in  a  given  action  by  whi(rh  the  liability 
of  the  surety  is  increased  or  changed,  but  if  the  liability  remains  tlie 
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same,  it  is  not  important  that  some  changes  may  have  been  made  in 
the  action  in  which  he  became  bound. 

3.  There  is  nothing  in  a  contention  that  a  judgment  should  have  been 
against  a  person  named,  as  administrator,  the  name  therein  beinK 
followed  by  " administi'ator,  etc.,"  there  being  no  dispute  that  the  per- 
son against  whom  judgment  was  rendered  was  administrator. 

4.  The  statute  setting  forth  the  rate  of  interest  to  be  computed  upon 
judgments,  does  not  affect  those  rendered  before  its  passage. 

5.  A  recognizance  was  given  in  an  attachment  proceeding,  condi- 
tioned for  the  payment  of  whatever  judgment  might  therein  be  rendered 
against  the  defendant;  he  filed  b3fore  judgment :  Held,  that  the  recognizor 
is  bound  by  a  judgment  in  that  proceeding  rendered  against  the  adminis- 
trator of  the  defendant. 

6.  Upon  the  giving  of  the  recognizance  in  such  case,  the  proceed- 
ing ceases  to  be  one  in  rem  and  becomes  one  in  personam^  the  recog- 
nizance standing  as  a  security  for  any  personal  judgment. 

[Opinion  filed  May  6,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  tlie 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Condee  &  Rose,  for  appellant. 

The  liability  of  a  surety  can  not  be  extended  by  impli- 
cation beyond  the  terms  of  his  contract ;  to  the  extent,  in 
the  manner,  and  under  the  circumstances  pointed  out  in  his 
obligation  he  is  bound,  and  no  further.  Miller  v.  Stewart,  9 
Wheaton,  703;  State  v.  Medary,  17  Ohio.  505;  Field  v.  Eaw- 
lings,  1  Gilm.  582;  People  v.  Tompkins,'  74  111.  482;  Cooper 
V.  People,  85  111.  417;  Mix  v.  Singleton,  86  111.  194;  Phillips 
V.  The  Singer  Mfg.  Co.,  88  111.  305;  Dodgson  v.  Henderson, 
113  111.  360;  Trustees  of  Schools  v.  Sheik  et  al.,  119  111.  579; 
The  Burlington  Ins.  Co.  v.  Johnson,  120  111.  622;  Yinyard 
V.  Barnes,  124  111.  346. 

The  law  is  the  same  whether  the  bond  be  statutory  or 
otherwise.  Drake  on  Attachment,  Sec.  325;  Andre  v.  Fitz- 
hugh,  18  Mich.  93;  Quillen  v.  Arnold,  12  Nevada,  234;  Eich- 
ards  V.  Storer,  114  Mass.  101;  Tucker  v.  White,  5  Allen, 
322;  Simeon  v.  Cramm,  121  Mass.  492. 

Where  there  is  a  condition  precedent  there  can  be  no 
liability  until  such  condition  is  fulfilled.    Bishop  on  Con- 
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tracts,  Sec.  586;  Oakley  v.  Morton,  1  Kernan,  25;  Bruce  v. 
Snow,  20  N.  n.  484 

The  doctrine  of  condition  precedent  applied  to  statutory 
attachment  bonds.  Payne  v.  Able,  7  Bush.  344;  Odell  v. 
Wootten,  38  Ga.  224;  Martin  v.  Kilbourn,  08  Tenn.  331.    " 

The  fact  that  a  descriptive  word  or  phrase  is  added  to  a 
party's  name  in  a  judgment  does  not  prevent  the  judgment 
from  being  a  personal  one;  the  addition  is  merely  surplus- 
age. Bhick  on  Judgments,  Sec.  214;  John  Doe,  ex  dem,  etc., 
V.  Richard  Roe,  casual  ejector,  etc.,  51  Ga.  482;  Hall  et  al. 
V.  Craige,  08  IS".  Car.  305;  Dougherty  v.  McManus,  3(5  Iowa, 
057;  Powers  v.  Briggs,  79  111.  493;  Trustees,  etc.,  v.  Eauten- 
berg,  88  111.  219. 

Departure  in  a  replication  is  bad  on  demurrer.  Gould's 
Pleadings,  422. 

Mr.  James  Fanning  Latham,  for  appellee. 

Elementary  writers  denominate  the  writ  of  scire  faeicR 
as,  substantially,  a  declaration,  to  which  the  defendant 
therein  may  plead  or  demur  as  to  any  other  declaration. 
Black  on  Judgments,  Sec.  480. 

This  view  is  held  by  our  own   Supreme  Court,  which, 
declares  the  writ  to  be  botli  process  and  declaration.     Pea- 
cock V.  The  People,  83  111.  331;  Challenor  v.  Niles,  Adm'r, 
78  111.  78;  Compton  v.  Tlie  People,  80  111.  170. 

In  contemplation  of  law  it  is  merely  a  continuation  of 
the  action  which  resulted  in  the  judgment,  and  the  writ  is 
required  to  contain  only  such  recitals  as  will  indicate  to  the 
defendant  the  name  of  the  parties,  the  judgment,  date  and 
amount.  It  is  but  a  supplemental  step  in  the  original 
action. 

As  a  rule,  therefore,  the  only  allowable  pleas  to  a  ecire 
facias  upon  a  judgment,  are : 

1.  Nnl  del  record  (under  which  the  defendant  may  deny 
the  existence  of  the  original  judgment,  or  allege  that  it  is 
entirely  void);  and 

2.  Payment,  including  release,  satisfaction  or  discharge 
of  the  original  judgment.    1  Black  on  Judgments,  Sec.  493. 
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Under  the  iirst  of  these  defenses  mere  irregularities  can 
not  be  taken  advantage^f.     Black  on  Judgments,  Sec.  490. 

The  writ  can  be  amended  like  any  other  declaration. 
Peacock  v.  The  People,  83  111.  3e31. 

If  errors  there  be  in  the  writ,  they  can  only  be  taken 
advantage  of  by  pro|)er  plea  or  demurrer.  A  motion  to 
quash  is  generally  regarded  as  the  better  pi*actice. 

Watermait,  p.  J.  Appellee,  having  brought  suit  against 
one  James  Allison,  sued  out  an  attachment  in  aid.  There- 
after the  follo\ving  proceeding  was  had  in  the  said  cause : 

"  The  W.  J.  Morgan  &  Company  )     Attachment  in  aid. 

James  Allison.  )  ' 

"  This  day  comes  the  defendant  to  this  suit  and  I^wis  L. 
Sharpe,  his  surety,  and  enters  into  a  recognizance  in  open 
court,  whereby  they  and  each  of  them,  for  themselves,  their 
heirs,  executors  and  administrators,  acknowledge  themselves 
to  owe  and  be  indebted  unto  the  plaintiff  herein,  in  the  sum 
of  $1,100,  to  be  levied  on  their  respective  goods  and  chattels, 
lands  and  tenements  and  real  estate. 

"The  condition  of  the  above  obligation  is  such,  that  if 
the  defendant  shall  pay  to  the  said  plaintiff  the  amount  of 
whatever  judgment  may  be  entered  herein  against  said 
defendant  upon  a  final  trial  hereof,  together  witli  all  plaint- 
iff's costs  and  charges  in  this  behalf  exj)ended,  within  ninety 
days  after  the  rendition  of  such  judgment,  then  the  said 
recognizance  to  be  void,  otherwise  to  remain  in  full  force 
and  effect.  It  is  therefore  ordered  that  the  attachment 
herein  be,  and  is  hereby  dissolved,  and  the  garnishees  dis- 
charged." 

Subsequently  the  defendant,  James  Allison,  died.  His 
death  being  suggested,  his  administrator  was  brought  in, 
and  a  judgment  was  in  that  cause  afterward  rendered 
against  Henry  A.  Foster,  administrator  of  the  estate  of 
James  Allison.  Thereafter  in  the  same  proceeding  a  sen*/' 
faciiiH  was  issued,  requiring  appellant,  the  surety  in  the  recog- 
nizance, to  show  cause  why  judgment  should  not  be  entered 
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against  him.  To  this  appellant  pleaded  nul  tiel  record  of 
the  recAgnizance.  Appellee  repliid  that  there  was  such 
record,  and  set  out  the  record  of  the  recognizance  in  full. 
Whereupon  appellant  demurred  to  the  replication,  which 
demurrer  was  overruled. 

If  appellant  is  right  in  his  construction  of  the  effect  of 
the  recognizance,  his  demurrer  should  have  been  sustained  ; 
but  if  the  condition  of  the  recognizance  was  that  there  should 
be  paid  such  judgment  as  was  rendered  in  the  suit,  then, 
although  the  scire  facias  was  not  as  artificially  drawn  as  it 
might  have  been,  yet  it  was,  we  think,  substantially  accu- 
rate. Judgment  having  been  entered  against  appellant,  he 
prosecutes  this  appeal. 

The  question  presented  in  this  case  is  whether,  when  a 
recognizance  is  given  in  an  attachment  proceeding,  condi- 
tioned for  the  payment  of  whatever  judgment  may  therein 
be  rendered  against  the  said  defendant,  if  the  defendant  die 
before  judgment,  the  recognizor  is  bound  by  a  judgment  in 
that  proceeding  rendered  against  the  administrator  of  the 
defendant.  It  is  manifest  that  the  judgment  rendered 
against  the  administrator  of  the  defendant  does  not  come  , 
within  the  strict  language  of  the  recognizance.  It  is  only 
])y  considering  the  purpose  for  which  the  recognizance  was 
made,  the  statute  under  which  it  was  given,  the  end  attained 
by  giving  it,  and  the  surety  intended  to  be  afforded,  that  the 
undertaking  of  the  obligors  can  be  made  to  apply  to  a  case 
of  this  kind. 

The  statute.  Sec.  15  of  Chap.  11,  gives  to  the  defendant 
a  right  to  have  his  property  released  upon  entering  into  a 
recognizance,  conditional,  as  was  the  one  given  in  this  case; 
the  manifest  intent  and  purpose  of  the  statute  is  that  the 
recognizance  shall  stand  as  security  in  the  place  and  stead 
of  the  property  released.  Upon  the  giving  of  the  recogni- 
zance, the  proceeding  ceased  to  be  one  in  rem  and  became 
one  in  personam^  the  recognizance  standing  as  a  security 
for  any  personal  judgment  that  might  be  obtained.  Hill  v. 
Harding,  93  111.  77. 

This  action  did  not  abate  upon  the  death  of  the  defendant, 
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Allison,  but  on  the  suggestion  of  his  death,  summons  being 
issued  against  his  adiuinistrator,  proceeded  against  such 
administrator  "a^  if  it  had  been  originally  commenced 
against  him."     Sec.  11,  Chap.  1,  R.  S. 

The  undertaking  of  the  appellant  was  statutory;  the  re- 
cognizance was  made  in  view  of  these  statutes,  and  in  legal 
contemplation  they  entered  into  and  formed  a  part  of  it. 
Love  V.  Fairfield,  5  Gilra.  303;  Churchill  v.  Abraham,  22 
111.  455;  Uibbard  v.  McKindley,  28  111.  210-255. 

Entering  into  this  recognizance,  as  appellant  did  with 
knowledge  of  these  statutes,  with  the  understanding  that 
the  suit  would  not  abate  upon  the  death  of  Allison,  but 
might,  by  the  suggestion  of  his  death  and  the  bringing  in  of 
his  administrator,  proceed  to  judgment  against  such  admin- 
istrator, in  the  language  of  the  statute,  "  as  if  it  had  been 
originally  commenced  against  him,'-  the  defendant  men- 
tioned in  the  recognizance  must  be  held  to  mean  the  defend- 
ant in  that  action;  that  is,  the  defendant  then  existing,  or 
his  personal  representative,  duly  brought  in  by  due  course 
of  the  law  then  existing.  Against  such  defendant  judg- 
ment has  been  rendered.  It  clearly  was  not  the  intention 
of  the  legislature  that  the  security  given,  upon  which  a 
release  of  the  property  is  obtained,  thus  enabling  it  to  be 
carried  with  the  debtor  out  of  the  State,  should  be  of  no 
avail  in  case  the  debtor  died  before  judgment  was  obtained. 
"We  regard  the  principle  upon  which  the  case  of  (/hurchill 
V.  Abraham,  22  111.  455,  followed  in  Brown  v.  Gorton,  31 
111.  416,  was  decided,  a«  applicable  here. 

It  will  be  seen  by  an  examination  of  the  Revised  Statutes 
of  1845,  Chap.  9,  Sec.  5,  that  according  to  the  strict  letter 
of  the  attachment  bond  considered  in  Churchill  v.  Abraham, 
aupra,  there  had  not  been  a  breach  of  the  condition,  as  no 
damages  had  been  awarded  against  the  principal  of  the  bond 
in  any  suit  brought  for  wrongfully  suing  out  the  attach- 
ment. Nevertheless,  a  recovery  upon  the  bond  was  sus- 
tained. 

There  is  a  distinction  between  a  common  law  bond  and 
one  prescribed  by  statute;  as  to  the  first,  the  liability  of  the 


352  Appellate  Courts  of  Illinois. 

Vol.  44.]  Sharpe  v.  The  W.  J.  Morgan  &  Co. 

obligors  is  limited  by  the  language  of  the  condition;  as  to 
the  second,  the  condition  will  be  construed  so  as  to  have  the 
effect  intended  by  the  statute,  because  the  statute  enters 
into  and  is  a  part  of  the  instrument.  Ilibbard  v.  McKind- 
ley,  supra.  Appellee  was  not  a  party  to  the  giving  of  the 
recognizance  in  this  case;  it  was  not  a  thing  he  called  for  or 
required;  it  was  something  which  the  law  compelled  him  to 
accept  and  rely  upon  in  place  of  tlie  property  on  which  he 
had  a  lien.  Nor  was  the  change  thereafter  made  in  the  case, 
one  for  which  he  was  responsible. 

We  have  examined  the  cases  cited  by  appellant,  in  which, 
because  of  a  change  in  the  proceedings,  the  sureties  upon 
statutory  bonds  were  held  to  have  been  released.  In  each 
of  them  the  change  of  parties  was  brought  about  by  the 
procurement  of  the  plaintiff.  The  obligation  of  the  obli- 
gors upon  a  statutory  recognizance  is  well  stated  in  Bean 
v.  Parker,  17  Mass.  002,  quoted  in  Quillon  v.  Arnold,  12  Xev. 
234:-245,  cited  by  appellant :  "  When  he  enters  into  his  con- 
tract he  pledges  himself,  on  certain  contingencies,  to  pay 
whatever  may  be  recovered  in  the  usual  course  of  law  in  the 
action  to  which  his  bond  refere." 

The  principle  to  be  deduced  from  the  authorities  seems 
to  be  that  no  cliange  can  be  made  in  the  action  by  which ' 
the  liability  of  the  surety  is  increased  or  changed,  but  if 
the  liability  remains  the  same,  it  is  not  important  that  some 
change  may  have  been  made  in  the  action  in  which  he 
became  bound.  In  Poole  v.  Dyer,  123  Mass.  363,  the  goods 
of  Ellen  and  John  Dyer  had  been  attached  in  a  suit  by  Wm. 
Poole  against  them.  Upon  bond  given  to  pay  any  judg- 
ment, which  the  plaintiff  might  recover  in  "  such  action," 
the  attachment  was  dissolved;  afterward  the  plaintiff  discon- 
tinued as  to  Ellen  Dyer  and  took  judgment  against  John 
Dyer  only.  Suit  was  brought  upon  the  bond,  and  a  recovery 
had  thereon  sustained.  To  the  same  effect  are  Ijconard 
V.  Speidel,  104  Mass.  556;  Sanderson  v.  Stevens,  116  Mass. 
133;  Campbell  v.  Brown,  121  Mass.  516;  Dalton  v.  Barnard, 
150  Mass.  473.  In  Poole  v.  Dyer,  s^ipra^  the  court  com- 
mented upon  Tucker  v.  White,  5  Allen,  322,  and  Richards  v. 
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Storer,  114  Mass.  161,  cited  by  appellant,  and  said:  "In 
those  cases  the  plaintiff  not  only  discontinued  against  one 
defendant,  but  summoned  in  another;  there  was  judgment 
against  a  new  party  not  mentioned  in  the  bond." 

It  is  contended  that  the  judgment  entered  should  have  been 
against  Henry  A.  Foster,  as  administrator,  instead  of  against 
Henry  A.  Foster,  administrator,  etc.  It  is  undisputed  that 
the  judgment  is  against  the  Henry  A.  Foster  who  then  was 
the  administrator  of  the  estate  of  James  Allison,  and 
who  had  been  duly  made  the  party  defendant  to  the  cause. 
It  was  entirely  unnecessary  that  there  should  have  been 
any  deacrij)tio  per  sonar  mn  following  the  name  of  the  defend- 
ant. The  judgment  is  against  the  defendant,  it  to  be  satis- 
lied  in  due  course  of  administration.  Whether  following 
the  name  of  the  defendant  were  the  words  "  administrator, 
etc.,"  or  "  as  administrator,  etc.,"  is  immaterial;  the  lia- 
bility and  rights  of  the  recognizor  were  in  no  way  affected 
thereby. 

Moreover,  the  defendant  did  not  plead  that  there  was  no 
record  of  any  such  judgment.  The  recognizance  contains 
the  words, "  The  defendant  shall  pay  to  the  said  plaintiff 
the  amount  of  whatever  judgment  may  be  entered  herein 
against  the  said  defendant." 

The  words  "  said  defendant "  not  being  in  the  statute,  it 
is  insisted  that  the  recognizance  did  not  follow  it.  The 
words  of  the  statute,  "  that  the  defendant  will  pay  the 
plaintiff  the  amount  of  the  judgment  and  costs  which  may 
be  rendered  against  him,"  we  regard  as  equivalent  to  the 
words  "  that  the  defendant  will  pay  the  ])laintiff  the 
amount  of  the  judgment  and  costs  that  may  be  rendered 
against  said  defendant."  A  hypercriticism  of  the  statute 
might  raise  the  question  as  to  whether  the  word  "  him " 
alludes  to  the  plaintiff  or  the  defendant. 

It  is  also  urged  that  the  judgment  against  apjiellant  is 
for  too  large  an  amount,  as  interest  was  com])uted  on  the 
judgment  against  Foster,  the  administrator  of  Allison,  at 
six  per  cent,  whereas,  since  the  statute  of  1800-91,  judg- 
ments only  bear  interest  at  five  per  cent. 

VouXLlViJ 
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The  judgment  against  the  administrator  was  rendered 
prior  to  enactment  of  the  statute. 

The  statute  does  not  affect  contracts  made  before  its  pas- 
sage. A  judgment  is  a  contract.  Scarborough  v.  Dugan, 
10  Cal.  305;  iSawyer  v.  Vilas,  19  Vt.  43;  Taylor  y.  Koot,  4 
Keyes  (N.  Y.),  335;  Morse  v.  Toppan,  3  Gray,  411;  Childs  v. 
Harris  Manf.  Co.,  68  Wis.  251;  Weaver  v.  Lapsley,  43  Ala. 
224;  3  Blackstone's  Com.,  100;  1  Parsons  on  Cont.,  7.  There 
is  nothing  in  the  statute  indicating  that  the  legislature  in- 
tended that  it  should  operate  upon  obligations  already  fixed. 
The  interest  was  therefore  correctly  computed. 

The  recognizance  given  in  this  case  was  conditioned  as 
prescribed  by  the  statute;  the  breach  assigned  is  in  the 
terms  of  the  condition;  the  conduct  of  the  cause  was  such 
as  the  law,  existing  when  the  recognizance  was  made,  per- 
mitted, and  such  as  must  have  been  contemplated  by  the 
obligors,  might  be  followed;  the  statutes  then  existing 
entered  into  and  formed  a  part  of  the  undertaking  of  the 
principal  and  surety;  and  we  think  the  manifest  intention  of 
such  statutes  was  to  give  to  the  plaintiff,  upon  the  release 
of  the  property  attached,  security  for  whatever  judgment 
it  might  obtain  in  that  proceeding  against  the  defendant  or 
his  personal  representative. 

The  judgment  of  the  Superior  Court  will  therefore  be 
affirmed. 

Jiulgment  affirmed. 


Leroy  Payne 

V. 

James  McLean. 


Master  and  Servant— Recovery  of  Wages— Appellate  Court~-^urt9diC' 
tion  of— New  Trial. 

1.    Where  it  is  assigned  as  a  reason  for  a  new  trial  that  "  the  verdict 
rendered  by  tlie  jury  was  contrary  to  law  and  tlie  testimony  produced 
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at  the  trial,"  only  the  point  that  the  verdict  was  for  the  wrong  party 
is  raised,  not  that  it  was  too  much. 

2.  No  question  as  to  the  amount  of  a  verdict  can  he  made  in  this 
court  for  the  fii^t  time. 

3.  Tliis  court  has  jurisdiction  to  correct  errors  of  law  only,  and  a  ver- 
dict, regular  on  its  face,  but  not  warranted  by  the  evidence,  is  not  of 
itself  an  error  of  law;  if  an  appropriate  motion  is  made  and  denied  by 
the  court,  then  for  the  first  time  is  an  error  of  law  committed* 

[Opinion  filed  May  6, 1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodobb  Bkentano,  Judge,  presiding. 

Mr.  D,  S.  GooDiNo,  for  appellant. 

Mr.  William  A.  Doyle,  for  appellee. 

Gaby,  J.  This  was  an  appeal  from  a  justice,  tried  by  a 
jury  without  instructions,  in  which  the  appellee  sued  for 
wjlges.  Quoting  from  the  abstract  prepared  on  the  part  of 
the  appellant,  the  appellee  testified :  "  When  I  stopped  work- 
ing for  him  he  gave  me  a  ticket  for  $11.05,  but  he  owed  me 
$10  more  than  that."  *  *  *  "  The  bookkeeper  gave  me 
the  ticket  and  told  me  I  could  not  get  my  money  until  I  signed 
a  receipt  for  $11.05  in  full  of  all  demands.  I  claimed  there 
was  $10  more  due  me,  but  he  said  that  was  all  he  could 
pay,  that  I  would  have  to  see  Payne  about  the  balance.  I 
tried  to  several  times,  but  could  only  find  the  bookkeeper 
there;  and  as  I  had  to  have  money,  I  signed  the  receipt  and 
got  the  $11.05,  and  told  him  at  the  time  that  I  would  have 
the  balance  if  I  had  to  sue  for  it." 

The  receipt  is  as  follows : 

"  Palmer  House  Livery. 

Pay  J.  McLean,  $11.05.    Eleven  Dollars  05/100. 

Date,  Aug.  15, 1891. 

A.  J.  Johnson,  Timekeeper. 

Received  the  above:    J.  McLean.  , 

This  check  not  transferable.    Paid  in  full  all  demand." 

Upon  this  evidence  the  appellant  requested  the  court  to 
instruct  the  jury  to  return  a  verdict  for  the  defendant, 
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which  being  refused,  he  excepted.  The  attorney  of  the 
appellee  had  sent  a  letter  to  the  appellant  before  beginning 
the  suit,  but  as  we  think  the  rights  of  neither  party  were 
enlarged  nor  abridged  by  that  letter,  w^e  take  no  further 
notice  of  it.  The  jury  found  a  verdict  for  the  appellee  for 
$24.50,  which,  upon  the  case  presented,  is  $14.50  too  much, 
if  lie  is  entitled  to  recover  at  all. 

Now,  upon  the  evidence  it  was  a  question  for  the  jury, 
being  uninstructed,  whether  it  was  agreed  to  between  the 
parties  that  $11.05  was  taken  in  full  of  a  disputed  demand, 
so  as  to  bring  the  case  within  the  principle  of  Kosenmueller 
v.  Lampe,  ISO  111.  212,  Nicholson  v.  Doney,  37  111.  App. 
531,  and  Guldager  v.  Kockwell,  24  Pac.  K.  556,  S.  C.  14 
Col.  459,  or  whether  it  is  within  the  reasons  of  R.  R.  I.  & 
St.  L.  V.  Rose,  72  111.  183,  and  W.  U.  R.  R.  Co.  v.  Smith,  75 
111.  496. 

The  evidence  shows  not  a  word  of  negotiation  or  dispute; 
simply,  the  bookkeeper  could  only  pay,  if  the  appellee 
signed  a  paper.  That  the  jury  might  perhaps  more  satis- 
factorily have  found  in  favor  of  the  appellant  does  not 
necessarily  make  a  verdict  against  him,  one  that  ought  to 
be  set  aside,  simply  because  it  is  against  him;  and  the 
reason  assigned  for  a  new  trial,  that  "  the  verdict  rendered 
by  the  jury  was  contrary  to  law  and  the  testimony  pro- 
duced at  the  trial,"  only  raises  the  point  that  the  verdict 
was  for  the  w^rong  party;  not  that  it  was  too  much.  Ray 
V.  Thompson,  26  Mo.  App.  431;  Thickstrom  v.  E.  &  O.  R. 
R.,  119  Ind  26. 

No  question  as  to  the  amount  can  be  made  for  the  first 
time  here.  Linn  v.  Linderoth,  40  111.  App.  320;  Memory  v. 
Niepert,  33  111.  A])p.  131. 

This  court  has  jurisdiction  to  correct  errors  of  law  only; 

and  a  verdict,  regular  on  its  face,  but  not  warranted  by  the 

evidence,  is  not  of  itself  an  error  of  law;  if  an  appropriate 

motion  is  made  and  denied  bv  the  court,  then  for  the  first 

time  is  an  error  of  law  committed.     Fairbury  v.  Rogers, 

98  111.  554.     The  judgment  is  affirmed. 

Judgment  affirmed. 

Waterman,  P.  J.    I  dissent. 
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Nicholas  Millowitsch 

V. 

Jane  Millowitsch. 

Divorce-^Solicitofs  Fees  and  Expenses— Poverty  of  Complainant, 

1.  A  hiisband  having  means  to  prosecute  his  suit  for  divorce,  must 
supply  his  wife  with  the  funds  to  enable  her  to  make  proper  defense. 

2.  A  wife  when  deserted  by  her  husband,  is  not  bound  to  hunt  him  up 
or  go  to  the  place  whither  he  has  fled. 

[Opinion  filed  May  6,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Henby  M.  Shepard,  Judge,  presiding. 

Messrs.  Kbaft  &  Kraft,  for  appellant'. 

Messrs.  McClure  &  Coolidge,  for  appellee. 

Waterman,  P.  J.  This  is  an  appeal  from  an  order  of 
court  commanding  the  complainant  in  a  bill  for  divorce  to 
pay  solicitor's  fees  and  money  for  expenses  of  the  defense. 

The  objections  to  the  order  seem  to  have  been,  first,  the 
poverty  of  the  complainant;  second,  that  the  defendant  in 
her  answer,  desertion  being  charged,  had  not  offered  to 
come  and  live  witK  the  complainant.  Neither  are  sufficient. 
If  he  has  means  with  which  to  prosecute  his  own  case,  he 
must  supply  his  wife  with  the  funds  to  enable  her  to  make 
proper  defense. 

The  wife  in  her  answer  charges  that  he  deserted  her;  she 
is  not  bound,  if  this  be  true,  to  hunt  him  up,  or  to  go  to  the 
place  whither  he  has  fled. 

The  order  of  the  Su}>erior  Court  is  affirmed. 

Order  affirmed. 

Judge  Shepard  takes  no  part  in  this  case. 
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Stock  Quotation  Telegraph  Company 

V. 

Board  of  Trade  of  the  City  of  Chicago. 

Contracts — Breach  of— Practice — Damages, 

1.  It  is  the  signature  and  seal  of  the  trial  judge  that  authenticates  to 
tiiis  court  the  proceedings  below,  which  are  not  a  part  of  the  common  law 
record,  and  the  parties  to  a  given  suit  can  not,  by  stipulation,  make,  or 
add  to,  the  record  that  the  court  below  only  has  power  to  make. 

2.  A  bill  of  exceptions  should  show  the  facts  in  a  given  case  and  the 
exceptions  taken,  and  if  defective,  will  be  construed  most  strongly  against 
the  party  who  prepared  it. 

3.  Nominal  damages  are  recoverable  for  breach  of  contract,  when 
substantial  damages  have  not  been  sustained. 

[Opinion  filed  May  7, 1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
George  Driogs,  Judge,  presiding. 

Messrs.  Goggin  &  Winslow,  for  appellant. 

Mr.  A.  W.  Green,  for  appellee. 

Gary,  J.  The  appellant  sued  the  apj^ellee  for  the  breach 
of  an  alleged  contract  between  them  by  which  the  appellee 
was  to  furnish  to  the  appellant  market  reports,  from  which 
it  made  a  profit  by  transmitting  them  to  its  own  customers. 
On  a  trial  before  a  jury  they  were  instructed  to  find  for  the 
defendant.  It  is  probable  that  such  instruction  was  tech- 
nically wrong,  as  from  the  briefs  of  both  parties  we  may 
infer  that  there  was  such  a  contract  and  breach,  and  there- 
fore the  appellant  was  entitled  to  nominal  damages.  Deere 
V.  Lewis,  51  111.  254. 

This  court  applied  ttie  same  rule  in  an  action  for  deceit. 
Van  Velsor  v.  Seeberger,  35  111.  App.  598.  Our  regret  that 
we  can  not  correct  the  error  is,  however,  mitigated  by  the 
fact  that  the  appellant  has  lost  no  more. 
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The  bill  of  exceptions  states  that  the  appellant  read  in 
e^vidence  a  contract  marked  as  "Plaintiff's  Exhibit  A." 
Indorsed  upon  the  bill  is  a  stipulation  of  the  appellee's 
counsel,  "  that  the  foregoing  bill  of  exceptions  and  the  ex- 
hibits *  A/  '  F/  hereunto  attached,  be  inclosed  in,  and  made 
a  part  of  the  record  in  said  cause,  and  may  be  filed  in  the 
Appellate  Court,"  and  the  exhibits  follow.  Exhibit  "  A  " 
is  not  thereby  made  a  part  of  the  record  on  this  appeal. 
Byrne  v.  Clark,  31  111.  App.  651;  Hall  v.  Cox,  No.  4384. 

It  is  the  signature  and  seal  of  the  judge  that  authenti- 
cates to  this  court  the  proceedings  below,  which  are  not 
|mrt  of  the  common  law  record,  and  the  parties  can  not,  by 
stipulation,  make,  or  add  to,  the  record  that  the  court  below 
only  has  power  to  make,  Harding  v.  Brophy,  133  111.  39; 
Moore  t.  Bolin,  5  111.  App.  556;  Schwarze  v.  Spiegel,  No. 
4054.  To  the  instruction  there  is  no  exception.  The  bill 
does  recite,  "  motion  for  new  trial  overruled,  to  which  ruling 
of  the  court  counsel  for  plaintiff  then  and  there  duly  ex- 
cepted." 

Whether  anybody,  and  if  anybody,  who,  moved  for  a  new 
trial,  does  not  appear.  Such  uncertainty  is  fatal.  Winona 
Paper  Co.  v.  Taylor,  27  111.  App.  558;  Monroe  v.  Snow,  33 
111.  App.  230. 

There  is  nothing  before  us  for  review,  and  the  judgment 

is  affirmed. 

Judgment  affirmed. 


Edward  Morris 

V. 

Nathan  C.  Taliaferro. 

Master  and  Servant — Contract  of  Service — Breach  by  Master, 

1.  The  burden  of  proof  is  upon  the  employer  to  show  that  he  was 
justified  in  discharging  his  employe  during  the  term  of  the  employment. 

2.  Where  a  contract  requires  an  employe  to  devote  all  the  tune  neo- 
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essary  to  the  prosecution  of  tlie  business  and  to  use  his  best  efforts  in 
promoting  the  interests  of  the  employer,  a  justifiable  discharge  will  hi* 
made  out  where  it  is  shown  that  the  employe  failed  in  either  one  of 
such  re<iuirements,  and  it  is  erroneous  to  instruct  the  jury  that  the 
burden  is  upon  the  employer  to  establisli,  by  a  pri^ponderance  of  tlie  evi- 
dence, that  the  employe  did  not  devote  the  necessary  time  to  the  business, 
and  that  he  did  not  exert  his  best  efforts  to  promote  the  interests  of  the 
emi^loyer, 

[Opinion  filed  May  7, 1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Geoege  Driggs,  Judge,  presiding. 

Mr.  A.  Bixsw ANGER,  for  appeUant, 
Messrs.  Rubens  &  Mott,  for  appellee, 

Shepard,  J.  Appellee  recovered  judgment  below  for  a 
breach  of  contract  of  employment  between  himself  and 
appellant.     The  contnict  was  in  writing,  and  is  as  follows : 

"  Agreement,  made  this  Iflth  da}^  of  January,  1888,  be- 
tween Edward  Morris  and  N.  C.  Taliaferro.  The  said  Mor- 
ris agrees  to  employ  the  said  N.  C.  Taliaferro  for  one  year 
from  January  25,1888,  at  the  rate  of  §1,800  per  year.  The 
said  X.  C.  Taliaferro  agrees  to  devote  all  the  time  necessary 
to  the  j)rosecution  of  the  business,  and  his  best  efforts  in  pro- 
moting the  interest  and  welfare  of  said  Edward  Morris  in 
any  capacity  to  which  he  may  be  assigned.'^ 

It  is  insisted  that  the  giving  of  appellee^s  third  instruc- 
tion is  such  error  as  demands  a  reversal  of  the  case. 

The  instruction  is  as  follows : 

"  Tlie  jury  are  further  instructed  that  the  burden  of  proof 
is  upon  the  defendant,  to  show  by  preponderance  of  the 
evidence  that  the  plaintiff  did  not  devote  the  time  necessary 
to  the  prosecution  of  the  business,  and  did  not  use  his  best 
efforts  in  promoting  the  interests  and  welfare  of  the  defend- 
ant. And  unless  the  jury  believe  from  the  evidence  that 
the  defendant  has  shown  this  by  preponderance  of  the  evi- 
dence, your  verdict  should  be  for  the  plaintiff.'^ 

So  much  of  the  instruction  as  locates  upon  the  defendant 
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below  the  burden  of  justifying  the  discharge,  we  consider  to 
be  correct.  Sterling  Emery  Wheel  Co.  v.  Magee,  40  111. 
App.  340;  2  Chitty  PL  (10  Am.  Ed.)  438;  Mercer  v.  Whall, 
48  Eng.  Com.  Law,  447;  School  Directors  v.  Keddick,  77 
111.  628.     But  in  other  respects  the  instruction  is  bad. 

The  evidence  discloses  that  appellee  began  work  under 
the  contract  on  January  24, 1888,  as  manager  of  appellant's 
retail  meat  market,  and  continued  in  such  employment 
until  August  7th,  next  ensuing,  when  he  was  discharged  and 
further  employment  refused  to  him  by  the  appellant. 

The  e\adence  as  to  whether  he  was  wrongfully  discharged 
or  not  is  very  conflicting  and  close.  In  such  cases  it  is  of 
the  utmost  importance  that  the  jury  shall  be  instructed 
with  exactness.  Goodkind  ,v.  Rogan,  8  111.  App.  413.  The 
contract  required  appellee  to  devote  all  the  time  necessary 
to  the  prosecution  of  the  business,  and  to  use  his  best 
efforts  in  promoting  the  interests  of  the  appellant.  There 
was  evidence  tending  to  show  that  appellee  failed  in  each  one 
of  these  requirements,  and  if  the  jury  had  believed  from  the 
evidence  that  he  had  failed  in  either  one,  although  not  in 
both  respects,  a  cause  of  justifiable  discharge  would  have 
been  made  out. 

The  instruction,  however,  tells  the  jury  that  the  burden 
was  upon  appellant  to  establish  by  a  preponderance  of  evi- 
dence, both  that  appellee  did  not  devote  the  necessary  time 
to  the  business,  and  that  he  did  not  exert  his  best  efforts  to 
promote  the  interests  of  appellant.  This  was  more  than  the 
jury  were  required  under  the  law  to  find  in  order  to  justify 
the  discharge  of  appellee. 

From  an  extended  examination  of  the  evidence  preserved 
in  the  record,  we  are  of  opinion  that  the  jury  might  reason- 
ably have  found  that  appellee  failed  to  do  his  duty  in 
respect  to  one  or  the  other  of  the  terms  of  his  contract 
without  having  failed  in  regard  to  the  other;  and  there  is 
so  strong  an  inference  that  the  erroneous  coupling  together 
of  the  requirements  imposed  upon  appellee  by  his  contract, 
as  was  done  in  the  instruction,  caused  the  verdict,  that  we 
feel  constrained  to  afford  appellant  an  opportunity  for 
another  trial.  Reversed  and  remanded. 
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Andrew  Engel 

V. 

Emil  Fischer. 


Negotiable  Instruments— Note, 

In  an  action  brought  upon  a  promissory  note  by  an  indorsee,  a  judg- 
ment having  been  obtained  below  by  the  plaintiff,  though  for  a  less 
amount  than  he  claimed  to  be  due,  the  only  dispute  being  as  to  a  cer- 
tain offset,  this  court  holds  that  the  difference,  if  any,  between  the 
exact  amount  due,  and  that  found  by  the  verdict,  is  so  trifling  and  incon- 
siderable as  not  to  warrant  a  re-ti'ial,  and  aifirms  the  judgment  of  the 
trial  court 

• 

[Opinion  filed  May  7,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Bbentano,  Judge,  presiding. 

Messrs.  Deneen  &  McEwen,  for  appellant. 

Mr.  I.  T.  GeeenaceEj  for  appellee. 

Shepard,  J.  This  was  assumpsit  by  appellant,  as  indorsee 
upon  a  promissory  note  made  by  appellee,  dated  July  3, 
1884,  and  payable  one  month  afterdate,  to  one  Fred  Fraatz, 
with  eight  per  cent  interest. 

The  appellant  recoviered  a  judgment  below,  but  for  a  sum 
less  than  he  claims  he  was  entitled  to.  The  only  dispute  is 
as  to  the  extent  of  offset  the  appellee  was  entitled  to.  The 
note  was  assigned  to  appellant  after  maturity  and  after  the 
accrual  of  certain  items  of  offset  clauned  by  appellee,  against 
the  payee,  Fraatz. 

To  certain  special  questions  submitted  to  the  jury  on  the 
request  of  appellee,  the  defendant  below,  the  jury  answered 
that  the  note  sued  on  was  assigned  to  appellant,  the  plaintiff 
below,  after  maturity,  and  that  Fraatz,  the  payee  of  the 
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note,  owed  Fischer,  the  maker  (appellee),  while  Fraatz  held 
the  note,  the  sum  of.  $110,  with  interest.  The  evidence 
discloses  that  this  sum  of  $110  was  a  balance  remaining 
after  the  appiication  of  a  credit  of  $140,  on  an  advance  of 
$250  by  Fischer  for  the  use  of  Fraatz. 

The  $250  was  advanced  on  September  18,  1886,  and  the 
credit  of  $140  was  a  repayment  to  Fischer  "  two  or  three 
'  months  after  that  time," 

The  evidence  was  conflicting,  but  the  jury  had  a  right  to 
say  under  it  whether  the  said  balance  of  $110,  found  by  them 
to  have  been  owing  from  Fraatz  to  Fischer  in  the  transaction 
out  of  which  the  $250  advance  arose — the  particulars  of 
which  are  not  important  in  determining  the  case  in  this 
court — was  intended  to  stand  as  a  payment  and  extinguish- 
ment ^r<?  tanto  of  the  note  sued  on,  as  of  the  time  when  said 
balance  became  due  and  owing,  and  it  is  evident  that  is  what 
they  did. 

Counsel  has  indulged  in  extensive  figures,  but  on  a  differ- 
ent basis,  to  show  that  the  verdict  should  have  been  at 
least  $25  greater  than  it  was. 

On  the  basis  we  have  indicated  as  one  on  which  the  jury 
were  justified  in  making  a  calculation  for  the  purpose  of 
arriving  at  a  verdict,  the  difference,  if  anything, .  between 
the  exact  amount  due  and  that  found  bv  the  verdict,  is  so  tri- 
fling  as  to  bring  the  case  within  the  maxim  de  minimw  non 
curat  lex,  and  too  inconsiderable  to  be  re-tried.  Broom's 
Legal  Maxims,  142. 

The  judgment  of  the  court  below  will  be  affirmed. 

Judgment  affirmed. 
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Thomas  S.  Corrigan  los  «284 

V. 

James  E.  Herrix, 

Custom. 

1.    Proof  of  a  custom  is  madmissible  to  vary  the  terms  of  an  express 
contract. 
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2.  Proof  of  a  custom  among  one  class  of  i^ersons  will  not  be  binding 
upon  another  class  of  persons,  unless  it  is  shown  that  the  latter  knew  of 
the  custom  and  contracted  with  reference  to  it. 

[Opinion  filed  May  7,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
EicHARD  S.  TuTHiLL,  Judge,  presiding. 

Messrs.  Samuels  &  Linn,  for  appellant. 
Mr.  K.  E.  Smoot,  for  appellee. 

Shepard,  J.  Appellant  was  a  lumber  broker,  and  appel- 
lee a  retail  milkman,  both  doino:  business  in  Chicasro.  Thev 
became  acquainted  in  a  saloon  on  Monroe  street,  and  in  the 
course  of  their  conversation  appellee  told  appellant  that  a 
business  acquaintance  of  his,  named  Keardon,  was  about  to 
build  a  barn,  and  would  need  to  buy  lumber  for  that  pur- 
pose. Appellant  then  agreed  with  appellee  that  if  the  latter 
would  induce  Reardon  to  buy  the  lumber  through  or  of 
him,  he  would  pay  appellee  a  commission  of  five  per  cent. 

Through  appellee's  instrumentality,  a  bill  of  lumber 
amounting  to  $G06.75  was  sold  by  appellant  to  Eeardon. 
For  the  lumber  appellant  paid  $594,  and  his  profit  in  the 
transaction  amounted  to  $12.75.  The  controversy  has  arisen 
over  the  amount  of  commissions  due  to  appellee.  The  per- 
centage was  agreed  to  be  five  per  cent,  but  whether  five  per 
cent  on  the  gross  amount  of  the  bill  for  the  lumber,  or  only 
on  the  profit  made  by  a})pellant,  is  sharply  disputed;  in  one 
event  the  amount  to  which  appellee  would  be  entitled  is 
$33.30,  and  in  the  other  to  sixty-four  cents. 

The  jury  gave  a  verdict  of  $30  for  plaintiff,  the  appellee. 
This  verdict  having  been  found  upon  conflicting  evidence, 
settles  the  fact  as  to  what  the  agreement  was,  and  must  be 
allowed  to  stand  unless  some  error  of  law  was  committed 
by  the  court  below.  The  error  principally  complained  of  is 
the  exclusion  of  an  offer  by  appellant  to  prove  a  "general 
custom  among  lumbermen  with  reference  to  the  payment  of 
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commissions  to  middlemen."  Proof  of  a  custom  is  inadmis- 
sible to  vary  the  tenns  of  an  express  contract.  Mida  v. 
Geissmann,  17  111.  A  pp.  207;  1  Greenleaf,  Evid.,  Sec.  281 
and  204.  But  assuming  that  in  a  case  like  that  of  Knallaken 
V.  Beck,  47  Hun,  117,  or  that  of  Miller  v.  Insurance  Co.,  1. 
Abbott's  New  Cases,  470,  and  where  the  evidence  as  to  what 
the  contract  was  is  conflicting,  it  would  be  admissible  to 
show  usage  or  custom,  "  not  for  the  puqiose  of  establishing 
the  price,  but  only  as  a  circumstance  going  to  the  probabil- 
ity of  what  the  contract  was  between  the  two  parties,"  yet 
in  the  case  under  consideration  the  ofiTer  was  imj^erfect 
and  insufficient.  The  offer  did  not  embrace  the  further 
necessary  fact  that  the  custom  was  known  to  both  parties. 

Proof  of  a  custom  among  lumbermen  would  not  be  bind- 
ing u}K)n  a  milkman,  unless  it  were  shown  that  he  knew  of 
the  custom  and  contracted  with  reference  to  it. 

There  is  no  other  alleged  eiTor  pointed  out  by  counsel  for 
appellant  that  needs  discussion. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


Michael  Fitzgerald  44    865 

V. 

Frederick  Honkomp  and  Lawrence  Honkomp. 

Master  and  Servant — Negligence  of  Vice  Principal — Personal  Injury 
to  Servant — Asswnption  of  Risk — F€llow-Se)*vant8 — Request  to  Hurry. 

1.  An  employe  assumes  all  the  ordinary  risks  of  the  service  which  he 
undertakes:  and  this  includes  the  risk  of  occasional  negligence  or  un- 
skillfulnessonthe  part  of  his  fellow-servants  engaged  in  the  same  line  of 
duty  or  incidental  thereto,  provided  the  employer  has  not  been  guilty  of 
negligence  in  employing  or  retaining  such  ft  .iow-servants. 

2.  A  master  is  liable  for  an  accident  which  happens  in  consequence 
of  an  improper  and  inconsiderate  order,  such  as  no  one  exercising  ordi- 
nary care  would  have  given,  when  such  order  is  given  by  a  foreman 
or  superintendent  having  authority  not  only  to  give  orders  as  to  work* 
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but  to  discharge  the  person  to  whom  it  is  given;  but  if  an  accident  hap- 
pens from  some  negligence  of  the  foreman,  which  negligence  related  to 
the  foreman's  duties  as  a  co-laborer  with  the  person  injured,  and  which 
might  just  as  readily  have  happened  with  one  having  no  such  author- 
ity, the  master  is  not  liable, 

[Opinion  filed  May  7,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Appellant  was  injured  while  working  for  appellees.  Ap- 
pellant seems  to  have  been  a  general  utility  man  in  appel- 
lees' shop;  he  did,  he  says,  everything  about  the  shop.  He 
had  worked  at  the  smelting  business  for  five  or  six  yeare. 
Appellees'  business  was  that  of  extracting  copper  from  refuse 
ore,  out  of  which  the  silver  and  lead  had  previously  been 
taken.  The  refuse  ore  was  put  into  a  furnace,  and  from 
the  ore,  the  witnesses  say,  "  the  copper  was  sweated  out." 

The  copper  was  run  out  of  the  furnace  into  square  molds; 
these  were  at  once  taken  on  iron  tongs  and  placed  on  a 
bench  close  up  to  a  tank  of  water.  The  bench  would  hold 
five  of  the  molds  and  had  on  it  an  iron  rail.  Each  mold 
had  four  compartments  into  which  the  copper  was  run.  A 
man  at  the  bench  took  the  molds  while  the  copper  was  hot, 
and  dumped  the  copper  bricks  into  the  water;  this  was 
necessary  in  order  that  the  copper  might  not,  by  cooling  in 
the  air,  lose  its  brightness. 

Sometimes  the  bricks  stuck  to  the  mold  and  they  were 
then  dislodged  by  rapping  the  mold  against  the  iron  rail. 

When  the  bricks  had  slag  adhering  to  them,  if  they  were 
not  thrown  into  the  water  carefully,  if  they  were  top  hot, 
the  slag  would  explode  away  from  the  copper. 

Upon  the  morning  of  the  injury,  appellant  was  told  by 
the  foreman  to  go  and  tend  the  tank  and  keep  the  copper 
under  water.  Charles  Peterson  was  told  by  the  foreman 
to  go  and  dump  the  copper  into  the  water,  to  dump  the 
copper  as  fast  as  he  could,  while  he,  the  foreman,  was  out. 
AVhen  the  ore  is  melted  in  the  furnace  the  copper  sinks  to 
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the  bottom  and  the  slag  mostly  rises  to  the  top,  and  is  blown 
or  skimmed  off;  the  evidence  was  that  on  the  morning  of  the 
accident,  one  Johnson  skimmed  off  all  he  could,  but  the  fur- 
nace was  running  low,  and  when  the  copper  was  run  off  the 
bricks  had  on  them  some  slag. 

About  fifteen  minutes  before  the  accident  Peterson 
dumped  a  mold,  and  when  some  of  the  bricks  went  into  the 
water  there  was  a  slight  explosion,  which  threw  water  about, 
some  of  it  striking  appellant's  face.  At  the  time  of  the 
accident  Peterson  dumped  a  mold,  and  one  of  the  bricks 
stopped  on  the  flange  of  the  iron  rail  and  broke  in  two; 
this  brick  had  slag  on  it;  and  appellant,  who  was  engaged, 
as  directed,  in  keeping  the  copper  under  water,  pulled  this 
brick  into  the  tank;  as  it  struck  tho  water,  it  exploded,  and 
some  of  the  pieces  entered  appellant's  eye.  There  was  evi- 
dence that  there  is  a  great  difference  in  the  appearance  of 
copper  metal  and  slag. 

Appellant  offered  to  show  that  the  subjecting  of  copper 
with  slag  attached  in  a  heated  condition  to  cold  water  will 
produce  an  explosion;  and  that  the  subjecting  of  pure  coj)- 
per,  when  heated,  to  cold  water,  wall  not  produce  an  explo- 
sion. This  the  court  refused  to  allow  to  be  shown. 
The  foreman,  Tapp,  had  authority  to  hire  and  discharge 
men.  The  jury  were,  on  motion  of  appellees,  instructed  to 
return  a  verdict  for  appellees  and  judgment  was  entered  for 
the  defendants. 

Messrs.  Hynes  &  Dunne,  for  appellant. 
-  A  servant  assumes  such  risks  only  as  are  ordinarily  inci- 
dent to  the  business.  He  contracts  with  reference  to  know^n, 
usual  and  ordinary  dangers,  not  those  which  are  latent,  un- 
usual or  extraordinary.  Thompson  on  Keg.,  979,  note; 
Shanny  v.  Androscoggin  Mills,  60  Me.  427. 

The  real  question  is,  not  what  risks  appellant  assumed,  but 
were  appellees,  acting  through  their  foreman,  Tapp,  guilty 
of  personal  negligence  in  failing  to  extract  the  slag  before 
ordering  the  melted  mass  thrown  into  the  water:  or,  if  they 
could  not  extract  the  slag,  was  it  not  negligence  in  them  to 
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order  it  thrown  into  the  water  at  all  ?  Tapp  was  not  appel- 
lant's fellow-servant  in  the  same  line  of  employjnent,  but 
representative  of  appellees.  Whart.  on  Neg.,  Sec'  207;  C.  & 
A.  R.  R.  Co.  V.  May,  108  111.  299;  W.,  St.  L.  &  P.  Ey.  Co.  v.  . 
Ilawk,  121  111.  259;  Consolidated  Coal  Co.  v.  Wombacker, 
134  111.  57;  Fanter  v.  Clark,  15  111.  App.  470;  Thompson  v. 
C,  M.  &  St.  P.  Ry.  Co.,  14  Fed.  Rep.  504. 

The  matters  concerning  which  the  witness  Rvan  was  in- 
terrogated  were  proper  for  an  expert'*  to  explain,  and  it  was 
error  to  reject  such  testimony.  Penn.  R.  R.  Co.  v.  Conlan, 
101  111.  93;  C,  B.  &  Q.  R.  R.  Co.  v.  Gregory,  58  111.  279; 
Weber  Wagon  Co.  v.  Kehl,  29  N.  E.  Rep.  714. 

The  court  erred  in  taking  the  case  from  the  jury. 

The  court  erred  in  overruling  appellant's  motion  for  a 
new  trial. 

Mr.  W.  J.  Durham,  for  appellees. 

The  general  doctrine  is  well  summed  up  in  one  of  the 
books,  as  follows : 

*'  Where  an  em])loye,  after  having  the  opportunity  of  be- 
coming acquainted  with  the  risks  of  his  situation,  accepts 
them,  he  ciin  not  complain  if  subsequently  injured  by  such 
exposure.  By  contracting  for  the  performance  of  hazard- 
ous duties,  he  assumes  such  risks  as  are  incident  to  their 
discharge.  In  performing  the  duties  of  his  place,  a  servant 
is  bound  to  take  notice  of  the  ordinary  o|)eration  of  familiar 
natural  laws,  and  to  govern  himself  accordingly.  If  he  fails 
to  do  so,  the  risk  is  his  own.  He  is  bound  to  use  his  eyes  to 
see  that  which  is  open  and  apparent  to  any  person  using  his 
eyes,  and  if  he  fails  to  do  so  he  can  not  charge  the  conse- 
quences upon  the  master."  14  Am.  &  Fng.  Enc.  of  Law, 
842,  and  cases  there  cited;  I.  C.  R.  R.  v.  Cox,  21  111.  20l,and 
a  line  of  subsequent  decisions. 

1.     That  the   action  is  barred  bv  the  statute  of  limita- ' 
tions,  see  following  additional  authorities. 

Names  of  parties  can  not  be  amended  so  as  to  vary  the 
cause  of  action.  Peck  v.  Still,  3  Conn.  157;  Atkinson  v. 
Clapp,  1  Wend.  (N.  Y.)  71. 
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In  Leeds  v.  Lockwocxl,  90  Pa.  St.  464,  a  plaintiff  in  eject- 
ment had  described  the  wrong  property,  and  was  allowed,  to 
amend,  but  not  so  as  to  avoid  the  bar  of  the  statute. 

It  has  been  held  that  a  new  count  in  ejectment  setting  uj) 
a  demise  from  a  different  party  can  not  be  added  by  amend- 
ment so  as  to  relate  back.  Sicard  v.  Davis,  6  Pet.  124; 
Wilkes  V.  Elliott,  5  Cr.  Ct.  611. 

In  Miller  v.  Mclntyre,  5  Cr.  C.  Ct.  61,  it  was  held  that 
an  amendment  to  a  bill  in  equity  bringing  in  new  parties 
did  not  relate  back.    . 

2.  There  is  no  foundation  in  law  for  the  main  charge 
in  the  declaration,  that  it  was  in  any  resi^ect  the  duty 
of  the  defendants,  in  so  causing  the  said  heated  bars  or 
slabs  of  copper  to  l)e  dum}^d,  to  see  that  the  same  were 
sound,  clean  and  free  from  slag  and  other  foreign  and 
deleterious  substances  before  such  heated  bars  or  slabs  of 
copper  were  dumped  into  said  water  vat  and  the  water 
herein  contained. 

From  the  very  nature  of  the  business  this  is  shown  to  be 
an  impossibility. 

3.  Under  the  circumstances  of  this  case,  Tapp,  the 
so-called  "  foreman,"  was  not  a  *'  superior  "  or  "  vice-princi- 
jml,"  standing  in  sucli  relation  between  the  plaintiff  and 
defendants,  as  to  charge  the  defendants  with  any  li^ibility 
in  this  case. 

4.  And  if  he  were,  such  orders,  if  any,  as  he  did  give, 
were  not  of  a  kind  to  come  within  the  rules  and  authorities 
applicable  to  the  case. 

5.  There  is  no  ground  for  a  charge  of  negligence  against 
the  defendants,  from  the  fact,  if  fact  it  is,  that  what  the 
witnesses  call  "  slag,"  or  "  dross,"  was  formed  on  any  of  the 
pigs  of  copper. 

6.  But  if  there  is  any  such  ground,  and  if  there  was  any 
such  negligence,  it  was  negligence  of  the  man  who  runs  the 
stuff  from  the  furnace — a  fellow-servant  of  the  plaintiff,  in 
the  same  line  of  employment,  and  defendants  therefore  are 
not  liable. 

7.  There    is    no  proof   that  plaintiff   was  ordered  or 
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directed  by  anybody,  much  less  by  any  one  having  author- 
ity representing  the  defendants,  to  pull  from  the  rail  the 
particular  bar  or  pig  in  question  causing  the  injury  in  ques- 
tion; and 

8.  Consequently,  in  doing  so,  the  plaintiff  stepped  out 
of  the  line  of  his  employment,  committed  an  unauthorized 
act,  for  the  consequences  of  which  he  is  alone  responsible, 
and  the  defendants  therefore  are  not  liable.  (See  argument 
and  authorities.) 

9.  There  was  no  error  in  striking  out  offered  testimony 
as  claimed  by  appellant's  counsel. 

» 

Waterman,  P.  J.  The  contention  of  appellant  is  that  the 
accident  was  not  the  result  of  one  of  the  ordinary  incidents 
of  the  business;  that  the  foreman  was  guilty  of  personal 
negligence  in  failing  to  extract  the  slag  before  ordering  the 
heated  mass  thrown  into  the  water,  or  in  ordering  it  thrown 
in  at  all,  with  slag  adhering  as  a  portion  thereof;  that  the 
testimony  offered  by  appellant  and  rejected  by  the  court, 
should  have  been  admitted. 

An  employe  assumes  all  the  ordinary  risks  of  the  service 
which  he  undertakes,  and  this  includes  the  rislc  of  occasional 
negligence  or  unskillfulness  on  the  part  of  his  fellow-servants 
engaged  in  the  same  line  of  duty  or  incidental  thereto,  pro- 
vided the  employer  has  not  been  guilty  of  negligence  in 
employing  or  retaining  such  fellow-servants.  I.  C.  R.  R.  Co. 
V.  Cox,  21  111.  20;  Wharton  on  Negligence,  Sec.  224. 

Nothing  of  an  unusual  nature  was  being  done  in  the  shop 
of  appellees  when  the  accident  to  appellant  occurred.  A]> 
pellant  was  w^orking  as  he  was  accustomed  to  work,  and  the 
regular  business  of  tlie  shop  was  being  pursued.  There  is 
no  evidence  tending  to  show  that  the  adhering  of  slag  to 
the  copper  bricks  and  the  dumping  of  such  bricks  into  water 
was  unusual;  the  explosion  that  followed,  like  the  slight  ex- 
plosion that  preceded,  it  is  shown  was  a  natural  result  of 
the  contact  of  hot  slag  and  water.  We  think  that  under 
the  rule  expressed  in  C.  &  A.  R.  R.  Co.  v.  May,  108  111.  288, 
a  master  is  liable  for  an  accident  which  happens  in  conse- 
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quence  of  "  an  improper  and  inconsiderate  order,"  such  as 
"  no  one  exercising  ordinary  care  would  have  given,"  when 
such  order  is  given  by  a  foreman  or  superintendent  having 
authority  not  only  to  give  orders  as  to  work  but  to  discharge 
the  person  to  whom  it  is  given;  but  if  an  accident  happens 
from  some  negligence  of  the  foreman,  "  which  negligence 
related  to  the  foreman's  duties  as  a  co-laborer  with  the 
person  injured,  and  which  might  just  as  readily  have  hap- 
pened with  one  of  them  having  no  such  authority,"  the 
master  is  not  liable. 

If  the  accident  happened  from  Tapp's  negligence  in  fail- 
ing to  extract  the  slag  before  the  brick  was  dumped  into  the 
water,  then  it  happened  from  the  negligence  of  a  fellow-serv- 
ant and  there  can  be  no  recovery  from  the  master.  Did  it 
happen  from  any  improper  or  inconsiderate  order  given  by 
the  foreman  ?  The  only  orders  given  by  the  foreman  to  ajv 
pellant  were  to  "  go  and  tend  the  tank  and  keep  the  copper 
under  water."  This  was  merely  an  order  to  do  what  was 
daily  done  in  the  shop,  and  with  the  doing  of  which  it  is  not 
claimed  the  appellant  was  unfamiliar.  The  order  that  ajv 
pellant  was  obeying  when  the  accident  happened,  was  this 
order,  which,  in  effect,  was  no  more  than  to  do  a  portion  of 
the  every-day  work  of  the  shop.  The  work  was  not  one  of 
unusual  hazard  in  the  shop.  All  the  business  of  the  shop 
was  probably  more  hazardous  than  many  employments,  but 
the  work  at  which  appellant  was  set  this  day,  was  no  more 
so  than  were  other  things  done  in  the  place.  The  foreman 
ordered  Peterson  to  hurry  up  and  dump  the  copper  into  the 
tank.  This  was  but  an  order  to  do  what  was  usually 
done;  4:he  copper  was  ordinarily  dumped  into  the  tank  as 
soon  as  it  readily  could  be  after  it  was  placed  upon  the 
bench,  in  order  that  it  might  be  kept  bright.  These  oper- 
ations were  attended  with  danger,  but  the  danger  was  usual, 
and  there  is  nothing  to  show  that  it  was  one  of  which  ap- 
pellant was  ignorant.  He  merely  testifies  that  he  "  knew 
nothing  about  getting  copper  from  slag."  Nor  was  there 
any  latent  danger  hidden  from  an  ordinary  workman. 

Appellant  degired  to  show  that  the   contact  of  heated 
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slag  mth  water  will  produce  an  explosion,  while  the  contact 
of  heated  copper  and  water  will  not;  the  courl?  refused  at 
one  time  to  allow  such  evidence  to  be  given,  but  a  witness 
afterward  testified  that  if  slag  was  not  thrown  m  carefully, 
if  it  was  too  hot,  the  slag  would  explode  away  from  the 
copper.  Exddently  that  was  what  happened  in  this  case; 
the  negligence,  if  any,  was  that  of  Peterson,  in  dumping 
the  molds,  or  of  some  workman  in  suffering  bricks  with  slag 
adhering  thereto,  to  be  taken  to  the  bench;  such  acts  were 
the  acts  of  fellow-servants.  Even  if  Tapp  was  the  person 
by  whose  negligence  bricks  w^ith  slag  upon  them  were  hur- 
ried from  the  furnace  to  the  bench,  such  negligence  was 
that  of  a  fellow-servant.  Against  them  no  action^has  been 
brought;  for  tlie  negligence  of  fellow-servants  the  master 
is  not  liable. 

"We  understand  tliat  it  is  insisted  by  appellant  that  he  was 
doing  what  he  had  been  ordered;  that  Peterson  was  doing 
what  he  had  just  been  ordered;  and  that  in  consequence  of 
the  order  to  Peterson,  he,  Peterson,  did  hurry  up  and  dump 
the  molds;  that  sucli  order  Und  its  obeyal  by  Peterson 
exposed  him,  appellant,  to  an  unusual  danger,  and  that  he, 
appellant,  was  also  in  a  position  where,  if  he  did  not  obey 
the  order  given  to  him,  he  was  liable  to  be  discharged,  and 
if  he  did  obey  he  was  exposed  to  unusual  peril. 

We  do  riot  think  that  there  was  anything  unusual  done; 
there  is  no  evidence  tending  to  show  that  the  molds  were 
dumped  any  more  quickly  tlian  usual,  or  indeed  than  was 
necessary  for  the  production  of  the  best  giude  of  coppei*; 
or  that  it  was  unusual  for  the  bricks  to  have  slag  adhering 
thereto.  Nor  was  there  any  evidence  tending  to  show  that 
Peterson  dumped  the  molds  any  sooner  than  he  would  have 
done  had  not  the  foreman  told  him  to  hurry  up. 

So  far  as  appears,  nothing  but  the  usual  work  of  the  shop 
was  going  on  and  each  man  doing  what  was  ordinary 
every -day  work. 

The  judgment  of  the  Superior  Court  is  therefore  affirmed. 

Judgment  affirmed. 
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CRESCENT  Livery  Company  v 

V. 

Charles  G.  Perkins,  Receiver. 

Taxation — Personal  Property — Sees.  1S5  and  354,  Chap.  ISO,  B»  S, 

1.  A  personal  property  tax  is  not  a  lien  on  the  property  of  the  person 
or  corporation  against  whom  it  is  assessed,  as  of  the  hvsi  day  of  May  of 
the  year  for  which  it  is  assessed;  it  becomes  so  when  the  books  come 
to  the  hand  of  the  collector. 

2.  Sec.  135,  Chap.  320,  R,  S.,  seems  to  fix  the  time  for  the  delivery  of 
tax  books  to  the  collector  as  between  the  first  and  twenty-second  days  of 
December  of  each  year. 

[Opinion  filed  May  12, 1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  LoKEN  C.  Collins,  Judge,  presiding. 

Mr.  D.  S.  Gooding,  for  appellant. 

Mr.  Geobge  E.  Grant,  for  appellee. 

Shepard,  J.  The  appellee,  Perkins,  was  appointed  June 
17,  1889,  receiver  of  .the  Chicago  Hansom  Cab  Company  in 
the  suit  of  Charles  T.  Yerkes  against  the  said  company  and 
others,  in  the  Circuit  Court  of  Cook  County. 

By  leave  of  court  the  appellant  filed  in  said  cause  its 
amended  intervening  petition,  alleging  that  the  said  Chicago 
Hansom  Cab  Company  on  May  1,  1889,  was  the  owner  and 
in  possession  of  certain  cabs  and  horses;  that  on  the  said 
first  day  of  May,  1889,  the  personal  taxes  upon  said  property 
for  the  year  1889,  became,  by  law,  a  lien  thereon;  that  after- 
ward on  May  6,  1889,  the  said  company  made  a  pretended 
sale  of  said  pereonal  property  to  one  Warren  Springer;  that 
said  receiver  was  appointed  June  17, 1889,  and  took  posses- 
sion of  all  of  said  personal  property  and  held  possession 
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thereof  until  March,  1890,  when,  by  order  of  court  in  said 
cause  in  which  he  was  appointed  receiver,  he  turned  T^ack  to 
said  Springer  all  of  said  property;  that  afterward  and  in 
the  same  month  of  March,  1890,  the  said  Springer  sold  and 
delivered  said  property  to  ouq  Needham,  who,  on  April  1, 
1890,  sold  the  same  to  the  petitioner;  that  said  personal  taxes 
for  the  year  1889  were  not  paid  by  the  receiver  nor  any  one 
else,  but  remained  a  charge  on  said  property  all  the  time 
after  May  1,  1889;  that  after  petitioner  purchased  said  prop- 
erty, and  in  June,  1890,  the  collector  of  Cook  County  levied 
upon  and  sold  a  portion  of  said  property  to  satisfy  said 
taxes,  and  that  petitioner  caused  the  same  to  be  bid  in  at 
said  sale  for  the  amount  of  said  taxes  and  costs,  $572.72, 
and  paid  said  sum  to  said  collector  in  satisfaction  of  said 
taxes;  that  said  taxes  were  a  lien  on  said  property  when  it 
was  owned  and  in  possession  of  said  Hansom  Cab  Company, 
and  that  petitioner  was  ignorant,  when  it  purchased  the 
said  property  from  Xeedham,  of  the  non-payment  of  said 
taxes,  and  that  it  did  not  assume  to  pay  the  same,  and 
charges  that  the  payment  of  said  taxes  gives  it  a  just  claim 
agjiinst  the  said  cab  company,  and  prays  for  an  order  on 
said  receiver  to  pay  the  amount  thereof.  To  the  petition  a 
general  demurrer  by  the  receiver  was  filed,  and  on  argu- 
ment, the  demurrer  was  sustained  and  the  petition  dismissed 
for  want  of  equity. 

The  theory  upon  which  the  petition  was  filed  was,  that 
personal  property  taxes  are  a  lien  on  the  property  of  the 
})erson  or  corporation  against  whom  they  are  assessed  as  of 
the  first  day  of  May  ot  the  year  for  which  tliey  are  assessed. 
This  is  not  a  new  question  in  this  State,  and  if  it  were  it 
would  not  present  any  serious  diificulty. 

Chap.  120,  K.  S.,  Sec.  254,  is  as  follows :  Sec.  254.  "  The 
taxes  assessed  upon  personal  property  shall  be  a  lien  upon 
the  personal  property  of  the  ])ei^on  assessed,  from  and  after 
the  time  the  tax  books  are  received  bv.the  collector."  Sec. 
135  of  the  same  chapter  requires  that  the  books  of  the  col- 
lection of  taxes  shall  be  delivered  to  the  collectors  of  taxes 
"  on  or  before  the  twentieth  day  after  the  first  day  of  Decem- 
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ber  annually,  or  as  soon  thereafter  as  the  collectors  are  duly 
qualified,"  and  it  is  made  the  duty  of  the  collector  to  call  at 
the  clerk's  office  and  get  the  books  "  within  such  time." 

The  petition  omits  to  allege  when  the  tax  books  were 
delivered  to  the  collector,  and  in  that  respect  was  defective; 
but  the  statute  seems  to  fix  the  time  for  their  delivery  as 
between  the  first  and  twenty-second  days  of  December,  and 
it  is  a  matter  of  general  knowledge  that  the  books  are  not 
<lelivered  to  the  collectors  until  in  Deceml)er  of  each  year. 
Hill  V.  Figley,  23  111.  418.  In  Bell  v.  Barnard,  37  111.  App. 
275,  this  court  has  said  the  tax  on  j)ersonal  property  does 
not  become  a  lien  "  till  the  books  come  to  the  hand  of  the 
collector."  / 

The  Supreme  Court  of  this  State,  in  Binkert  v.  Wabash 
Ry.  Co.,  i)S  111.  205,  quotes  Sec.  254,  supra^  of  the  Revenue 
Act,  and  says  it  is  bv  virtue  of  that  section  that  the  tax  lien 
exists  at  all,  and  that  the  statute,  having  fixed  a  definite 
time  when  the  lien  shall  commence,  is  equivalent  to  saying 
it  shall  not  commence  before  that  time.  It  is  also  said  in 
the  same  case :  "  When  the  tax  books  come  to  the  collector's 
hands,  the  personal  taxes  at  once,  and  not  before,  just  like 
an  execution,  become  a  lion  upon  all  the  personal  property 
which  the  person  assessed  then  owns,  without  regard  to 
what  he  mav  have  owned  when  the  assessment  was  made. 
And  it  is  also  said  in  Hill  v.  Figley,  supra,  that  the  lien, 
when  it  does  attach,  is  not  upon  the  specific  articles  assessed, 
but  upon  all  the  personal  property  of  the  person  owing  the 
taxes  which  he  owns  at  the  time  the  lien  attaches,  and  ''  from 
the  time  the  collector  receives  his  warrant  until  it  is  paid." 

In  the  case  under  consideration,  the  Hansom  Cab  Com- 
pany, against  whom  the  pereonal  property  tax  in  question 
was  assessed,  sold  the  property  on  the  6th  day  of  May,  1889, 
to  Warren  Springer.  It  is  true  the  validity  of  that  sale  was 
attacked  and  the  property  passed  into  the  hands  of  a  receiver, 
by  whom  it  was  held  when  the  warrant  was  delivered  to 
the  tax  collector.  The  property,  however,  never  again  be- 
came possessed  or  owned  by  the  cab  company,  but  was  re- 
stored to  Springer  by  order  of  court,  presumably  because  of 
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a  finding  by  the  court  that  he  became  the  rightful  ownei* 
thereof  under  the  sale  to  him  of  May  6, 1 8S9.  It  follows  there- 
f(>re  that  the  property  was  never  subject  to  a  lien  for  the 
personal  taxes  of  1880,  and  neither  the  receiver  nor  the 
appellant  were  bound  to  pay  them. 

If  the  tax  collector  was  a  trespasser  in  seizing  and  sell- 
ing the  property',  it  is  no  ground  for  recovery  against  the 
receiver. 

The  Circuit  Court  properly  dismissed  the  petition  and  its 
judgment  will  be  affirmed. 

Judgment  ajffirmed. 


H.  A.  Elkins  et  al. 

V. 

J.  S.  Wolfe.* 


Negotiable  Inetrumen  ta — Note — Practice — Evidence. 

1.  Where  a  warrant  of  attorney  autliorizes  a  confession  of  judgment 
upon  a  note  "  at  any  time,"  it  may  be  done  at  any  time  after  tlie  delivery 
of  the  note. 

2.  It  is  the  duty  of  couiis  to  so  interpret  the  meaning  of  words  em- 
ployed in  contracts  as  to  effectuate  the  intention  of  the  parties,  when 
such  intention  is  not  clear  \^'ithout  the  aid  of  interpretation. 

3.  Where  tlie  certificate  *of  the  trial  judge  in  a  given  case  omits  to 
state  that  the  bill  of  exceptions  contains  all  tlie  evidence,  it  wiU  be  pre- 
sumed tliat  there  was  other  evidence  introduced  sufiticient  to  sustain  the 
finding. 

4.  In  the  case  presented,  tliis  court  holds,  in  view  of  the  evidence,  that 
the  intention  of  the  parties  to  the  note  in  question,  was  to  empower  tlie 
entering  of  judgment  upon  it  at  any  tune  after  it  was  given,  in  accord- 
ance with  the  usual  course  and  custom  of  business  where  judgment  notes 
are  resorted  to. 

[Opinion  filed  May  12,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  lion. 
Ml'rray  F.  Tuley,  Judge,  presiding. 
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Mr.  JosiAH  BuENHAM,  fop  appellants. 

There  was  neither  allegation  nor  proof  of  any  fact  which 
would  justify  the  entering  of  judgment  before  the  maturity 
of  the  note,  and  the  declaration  showed  no  cause  of  action. 
Roundy  v.  Hunt,  24  111.  598. 

.  If  case  laid  in  declaration  is  not  suificient  to  found  an 
action  upon,  it  will  not  support  a  judgment.  3  BlackstonB, 
393. 

The  fault  of  the  declaration  is  not  cured  by  the  cognovit. 

"  A  confession  is  an  admission  of  a  cause  of  action  as 
alleged  in  the  declaration,  to  the  extent  of  its  terms  and 
no  further."    Hackett  v.  B.  C.  &  M.  R.  E.,  35  N.  H.  390  * 
(397). 

As  the  declaration  did  not  state  a  cause  of  action  the  court 
had  no  jurisdiction,  and  the  judgment  by  confession  is  c*)- 
rain  nonjudice. 

Jurisdiction  is  the  power  to  hear  and  determine  a  cause. 

It  is  coram  judice  whenever  a  case  is  presented  which 
brings  this  power  into  action.  If  plaintiff  states  such  a 
case,  that  on  demurrer  the  court  would 'render  judgment  in 
his  favor,  it  is  a  case  of  jurisdiction.  U.  S.  v.  Arredondo,  6 
Pet.  691  (709). 

The  court  should  have  allowed  the  motion  in  arrest  of 
judgment  for  insufficiency  of  declaration.  3  Blackstone, 
393. 

While  the  motion  is  properly  made  to  arrest  or  stay  the 
judgment  after  verdict  and  before  judgment  is  entered,  yet 
if  judgment  goes  against  a  defendant  in  his  absence,  as  in  case 
of  default,  the  motion  maybe  made  after  judgment.  2 
Tidd's  Pr.,  740,  918. 

In  which  case  it  should  be  decided  precisely  as  if  the 
question  arose  upon  general  demurrer  to  the  declaration.  2 
Tidd's  Pr.,  927. 

The  warrant  of  attorney  did  not  authorize  filing  a  cog- 
novit before  the  maturity  of  the  note.  The  cognovit  filed 
was  therefore  unauthorized. 

The  warrant  of  attorney  must  be  clear  and  explicit  and 
strictly  pursued.     1  Tidd's  Pr.,  552;  Frye  v.  Jones,  78  III. 
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1)27  and  cases  cited;  Chase  v.  Dana,  44  111.  2()2;  Keith  v.  Kel- 
logg, 97  111.  147;  Campbell  v.  Goddard,  117  III  251;  Tucker 
V.  GiU,  61  111.  23;  Follansb3e  v.  Scottish  Amorican  Mort- 
gage Co.,  5  111.  App.  17;  Baldwin  v.  Freydendall,  10  111. 
App.  100;  Askew  v.  Goddard,  17  111.  App.  377. 
;  When  it  appears  by  affidavits  filed,  that  there  is  a  ques- 
tion presented  that  is  ])roper  to  be  tried  by  a  jury,  the  court 
should  set  aside  the  judgment  and  permit  the  defense  to  be 
made.     Pitts  v.  Magie,  24  111.  610. 

Usury  is  sufficient  ground  for  opening  the  judgment  and 
allowing  the  defense  to  be  made.  Fleming  v.  Jencks,  22 
111.  475;  Rothgorber  v.  Mayer,  6  111.  App.  350. 

Mr.  Edward  O'Brien,  for  appellee. 

The  questions  raised  by  appellants,  and  u])on  which  error 
is  assigned,  are  not  new,  and  have  been  fully  decided  many 
times,  in  my  judgment,  both  in  this  court  and  the  Supreme 
Court  of  this  State.  It  is  claimed  that  the  declaration,  upon 
which  appellee's  judgment  was  based,  does  not  show  a  cause 
of  action,  the  note  rfued  upon  not  appearing  to  be  then  due. 
Standing  alone  it  perhaps  does  not,  but  the  warrant  in  the 
note,  upon  which  judgment  was  entered,  authorizes  a  judg- 
ment at  any  time,  and  although,  by  the  declaration,  the 
action  may  appear  to  be  prematurely  brought,  a  confession 
will  cure  the  defect.     Bush  v.  Hanson,  70  111.  480. 

And  it  is  well  settled  that  the  warrant  which  authorizes 
an  attorney  to  confess  judgment  at  any  time,  and  waive  and 
release  all  errors  whicli  may  intervene,  will  give  the  court 
jurisdiction  of  the  ])arties,  and  will  sustain  a  judgment, 
although  it  would  appear  that  the  note  was  not  then  due  by 
the  retital  of  the  note  in  the  declaration.  •  Sherman  v. 
Baddely,  11  111.  622;  Adam  v.  Arnold,  86  111.  185;  Condon 
V.  B3sse,  86  III.  159 ;  Wyman  v.  Yeomans,  84  111.  403; 
Walker  v.  Ensign,  1  111.  App.  113. 

A  warrant  of  attorney  to  confess  judgment  is  a  familiar 
common  law  security,  and  the  entry  of  judgment  by  cognovit 
thereunder  is  a  proceeding  according  to  the  course  of  com- 
mon law  which  courts  have  ever  entertained. 
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But  a  brief  reference  to  the  second  point  raised  by  appel- 
lants seems  necessar3\  It  is  contended  by  appellants  that 
the  judgment  in  the  court  below  should  have  been  set  aside. 
Had  a  meritorious  defense  been  shown  this  would  have  been 
the  proper  practice.  Courts  of  law  exercise  equitable  juris- 
diction over  judgments  entered  by  confession,  and  a  due 
i-egard  is  ever  had  of  the  rights  of  a  diligent  creditor,  and 
the  court  will  not  set  aside  or  re-open  a  judgment  to  let  in 
a  frivolous  defense,  or  delay  a  creditor  in  enforcing  the  col- 
lection of  his  claim. 

AflBdavits  were  introduced  by  appellants  setting  up  usury. 
The  affidavits  introduced  upon  the  hearing  by  appellee 
admitted  usury,  and  the  court  in  the  exercise  of  its  equitable 
powers  found  that  the  judgment  embraced  usurious  interest, 
and  remitted  the  amount  so  found  to  be  usurious,  and  entered 
judgment  for  the  sum  of  $300.  This  the  court  was  author 
ized  to  do.    Ralph  v.  Baxter,  66  111.  416. 

In  conclusion,  I  will  add  that  no  meritorious  defense  was 
shown  by  the  affidavits  filed  by  appellants  for  the  puri)ose 
of  setting  the  judgment  aside,  and  no  good  reason  a])])ears 
why  any  issue  should  have  been  tried  by  a  jury.  Appellee 
offered  to  remit  any  usury  which  the  court  should  find  was 
embraced  in  the  judgment,  and  the  court  remitted  all  the 
usury  claimed  or  set  up  in  the  affidavits  filed  by  appellants, 
and  added  a  small  amount  for  the  storage  of  certain  pictures 
which  were  held  by  appellee  as  a  security,  and  the  judgment 
should  stand. 

Shepard,  J.  Judgment  by  confession  was  entered  against 
appellants,  upon  a  promissory  note  and  warrant  of  attorney, 
of  which  the  following  is  a  copy : 

"  338.90.  June  19th,  1891. 

"  August  first,  after  date,  we  promise  to  pay  J.  S.  Wolfe, 
or  order,  the  sum  of  three  hundred  and  thirty-eight  and  90- 
100  dollars  with  interest  at  8  per  cent  per  annum  from  date, 
value  received,  and  we  hereby  appoint  any  attorney  of  any 
court  of  record  in  any  State  or  Territory  of  the  United 
States  to  appear  for  us  in  any  such  court,  at  any  time,  and 
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waive  the  issue  and  service  of  process  and  confess  a  judg- 
ment against  us  for  the  amount  of  the  above  note  and  inter- 
est then  due,  and  costs,  including  ten  dollars  attorney's  fee, 
and  to  file  a  cognovit  for  that  amount,  and  an  agreement 
releasing  all  errors  and  waiving  all  appeal  in  said  cause  and 
all  advantage  to  which  we  may  be  entitled  by  virtue  of  any 
and  all  exemption  laws,  of  this  State,  and  of  any  State  or 
territory  where  judgment  may  be  entered  by  virtue  hereof. 
Witness  hand  and  seal  the  day  and  year  above  written. 
In  presence  of  H.  A..  Elkins,      L.  S. 

Lucy  A.  Elkins.  L.  S." 

The  declaration  or  narr.  and  cognovit,  were  filed  July  27, 
1891,  and  on  the  same  day  judgment  by  confession  was 
entered  for  $351.40.  It  is  contended  by  appellants  that  the 
suit  was  premature;  that  the  declaration  shows  no  cause  of 
action  could  exist  prior  to  August  4, 1891,  the  day  on  which 
the  not€  matured.  The  argument  is  based  on  that  clause 
in  the  warrant  of  attorney,  which  reads  as  follows :  "  And 
confess  a  judgment  against  us  for  the  amount  of  the  above 
note  and  interest  then  due." 

And  it  is  said  that  because  the  note  did  not  mature  bv  its 
terms  until  August  4th,  it  was  not  on  July  27th',  "  then  due." 

The  word  "  due,"  considered  by  itself,  has  many  defini- 
tions. Bouvier  defines  it,  in  its  first  and  broadest  sense,  as 
that  which  is  "  just  and  proper; "  and,  in  another  and  less 
general  sense,  as,  "  what  ought  to  be  paid;  what  may  be 
demanded."  Webster  gives  its  definitions,  so  far  as  appli- 
cable to  the  matter  under  consideration,  in  the  following 
ordefr :  "  Owed,  as  a  debt;  that  ought  to  be  paid,  or  done  to 
or  for  another;  payable;  owing  and  demandable;  proper; 
suitable."  The  warrant  of  attorney  authorized  a  confession 
of  judgment  "  at  any  time,"  which,  under  the  well  settled 
decisions  of  this  State,  authorized  it  to  be  done  at  any  time 
after  the  delivery  of  the  note.  Thomas  v.  Mueller,  10(5  111. 
3(3;  Adam  v.  Arnold,  86  111.  185;  Sherman  v.  Baddely,  11 
Bl.  622. 

It  is  the  duty  of  courts  to  so  interpret  the  meaning  of 
words  employed  in  contracts  as  to  effectuate  the  intention 
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of  the  parties,  when  such  intention  is  not  clear  without  the 
aid  of  interpretation.    Bishop  on  Contracts. 

It  seems  to  us  to  be  perfectly  plain  from  the  whole  instru- 
ment that  the  intention  of  the  parties  to  the  note  in  ques- 
tion, was  to  empower  the  entering  of  judgment  upon  it  at 
any  time  after  it  was  given,  in  accordance  with  the  usual 
course  and  custom  of  business  where  judgment  notes  are 
resorted  to;  and  it  therefore  devolves  upon  us  to  save  this 
instrument  from  the  effect  of  a  defeat  of  its  objects,  which 
would  follow  frorn  such  an  interpretation  and  application 
of  the  words  "  then  due,"  as  appellants  contend  for,  if  it 
can  be  done  consistently  with  maintaining  the  integrity  of 
the  parties'  intentions. 

In  accordance  with  the  proposition  just  stated,  apply  to 
the  instrument  the  definitions  of  the  word  "  due  "  already 
quoted,  and  the  clause  would  read :  For  the  amount,  etc., 
'*  then"  jiist  and  ]}roj)er;  or,  that  "  then"  ov(/lit  to  he  paid; 
or,  " then " ^aya J/<:7  or,  "then"  proper;  or,  "then"  owing 
and  demandahle. 

The  substitution  of  onlv  this  last  definition  out  of  all 
the  others  tends  to  sustain  the  interpretation  of  the  appel- 
lants. A  debt  may  be  due  in  the  sense  that  it  is  owing, 
although  not  at  that  time  demandable.  But  leave  the 
instrument  just  as  it  is,  without  substituting  any  definitory 
words,  and  it  seems  to  be  apparent  that  the  words  "  then 
due,"  as  employed,  do  not  operate  to  limit  the  power  to 
confess  judgment  "at  any  time,"  but  that  they  relate 
exclusively  and  most  clearly  to  the  time  when  the  power 
shall  be  exercised,  and  not  to  the  condition  of  maturity  of 
the  note.  Such  is  both  their  grammatical  sense  and  rea- 
sonable meaning.  Nothing  but  a  most  restricted  and  nar- 
row interpretation  of  the  word  "  due  "  will  lead  to  any  other 
conclusion. 

The  other  contention  is  that  the  court  below  erred  in  not 
vacating  the  judgment  and  giving  appellants  an  opportunity 
to  plead  to  the  declaration,  Afllda^^ts  were  filed  in  support 
of  and  against  the  motion  to  vacate  the  judgment,  from 
which  it  appears  that  an  usurious  consideration  entered  into 
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the  note,  and  upon  which  the  court  reduced  the  judgment 
from  $351.40  to  $300,  in  the  exercise  of  its  equitable  juris- 
diction over  judgments  entered  by  confession.  Heeney  v. 
Alcock,  9  111.  App.  431.  But  it  is  complained  that  a  much 
more  considerable  reduction  should  have  been  made,  and 
that  upon  the  authority  of  Pitts  v.  Magie,  24  111.  610,  the 
question  should  have  been  submitted  to  a  jury.  See  also, 
9  111.  App.  431,  supra. 

It  is  unnecessary  for  us  to  decide  whether  the  affidavits 
which  appear  in  th'e  bill  X)f  exceptions  make  out  such  a  case 
of  meritorious  defense  as  would  have  required  the  appel- 
lants to  be  let  in  to  plead,  for  the  reason  that  the  certificate 
of  the  trial  judge  to  the  bill  of  exceptions  does  not  purport 
to  say  that  nothing  else  was  presented  by  way  of  evidence 
to  the  court.  Where  the  certificate  of  the  judge  omits  to 
state  that  the  bill  of  exceptions  contains  all  the  evidence,  it 
will  be  presumed  that  there  was  other  evidence  sufficient  to 
sustain  the  finding.  Brown  v.  Miner,  12S  111.  148;  Ottawa 
Gas  Light  &  Coke  Co.  v.  Graham,  35  111.  346. 

Our  reports  abound  in  authorities  in  support  of  this  prop- 
osition, and  we  are  bound,  therefore,  to  presume  that  there 
Wiis  evidence  before  the  court  sufficient  to  support  the  judg- 
ment.   The  case  will  be  affirmed. 

Judgment  affirmed. 


Simeon  F.  Hall  et  al. 

V. 

John  D.  Cox. 

Practice  —  Bills  of  Exception— Negotiable  Instruments  —  Drafts — 
Damages, 

1.  The  finding  of  a  trial  court,  based  upon  evidence  introduced,  win 
no  more  be  disturbed  upon  appeal  than  will  the  verdict  of  a  jury. 

2.  Sec.  2,  Chap.  98,  R,  S. ,  does  not  apply  to  a  draft  drawn  by  a  per- 
son out  of  this  State,  against  a  person  herein,  nor  against  the  drawee 
of  such  draft. 
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3.  Tills  court  will  assume  that  the  finding  of  a  ti*ial  court  was  justi- 
fied by  the  evidence,  where  the  bill  of  exceptions  fails  to  contain  all  the 
evidence  introduced.  Such  finding  can  not  be  overturned  upon  con- 
jecture. 

4.  The  statement  in  a  bill  of  exceptions  that  the  depositions  of  three 
persons  were  read  in  evidence,  followed  by  the  further  statement  that 
they  are  thereto  attached  and  marked  as  exhibits  **  A,"  "  B  "  and  **  C." 
does  not  incorporate  into  the  bill  of  exceptions  certain  papers  embodie<l 
in  other  parts  of  the  record  by  the  clerk,  although  they  bear  the  indicat- 
ing marks  of  exhibits  "  A,"  *'  B  "  and  '*  C." 

5.  It  is  the  certificate  of  the  judge  alone  that  affords  authenticity  t<> 
facts  occurring  on  the  trial  and  neither  that  which  precedes  the  title  page 
to  the  bill  of  exceptions  or  follows  the  signature  of  the  judge,  is  a  suffi- 
cient identification  of  a  paper  marked  as  an  exhibit,  with  the  one  that 
is  referred  to  in  the  bill  of  exceptions,  although  it  may  bear  the  same 
indicatory  figure  or  letter. 

[Opinion  jBled  May  12,  1802.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tuthill,  Judge,  presiding. 

Messrs.  Knight  &  Bkown,  for  appellants. 

Mr.  Walter  W.  Ross,  for  appellee. 

Shepard,  J.  The  appellee  is  a  citizen  and  resident  of 
Missouri,  doing  business  there  as  a  banker  under  the  name 
of  the  Exchange  Bank  of  Polo;  and  the  appellants  are  citi- 
zens and  residents  of  Chicago,  Illinois,  and  are  copartners 
engaged  in  selling  live  stock  on  commission,  at  the  Union 
Stock  Yards.  One  John  Akin,  and  his  son  A.  B.  Akin,  were 
also  residents  of  Missouri,  and  were  there  engaged  in  buy- 
ing and  shipping  live  stock. 

The  appellee,  on  two  occasions  in  October,  1890,  advanced 
to  John  Aken  several  thousand  dollars  to  pay  for  cattle 
shipped  to  appellants,  upon  drafts  drawn  upon  them  against 
such  shipments,  which  drafts  were  duly  paid  on  present- 
ment to  the  appellants.  These  drafts  were  not  drawn,  nor 
the  advances  made  on  them  until  after  appellee  had  in  each 
instance  communicated  by  telegraph  with  appellants  and 
received  their  answers  as  follows : 
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"  U.  S.  Yakds,  III.,  Oct.  20,  1800. 
Exchange  Bank,  Polo,  Mo. 

We  will  honor  A.  B.  Akin's  drafts  for  cost  of  stock  con- 
signed to  us  from  three  to  five  loads  at  a  time,  drafts  to  be 
signed  A.  B.  Akin,  by  John  Akin,  agent,  till  further 
oi'ders.  Hall  Bros.,  Griffith  &  Co. " 

'"  Union  Stock  Yards,  III.,  Oct.  27,  1890. 
J.  D.  Cox,  Polo,  Mo. 

Will  honor  A.  B.  Akin's  drafts,  signed  by  John  Akin, 
agent,  for  cattle  consigned  to  us. 

Hall  Bros.,  Griffith  &  Co." 

Being  again  applied  to  by  Akin,  on  the  eighth  of  Novem- 
ber of  the  same  year,  for  an  advance  on  another  proposed 
shipment  of  cattle,  appellee  sent  two  dispatches  to  appel- 
lants as  follows : 

"  Polo,  November  8, 1890. 

To  IT  ATX  Bros.,  Griffith  &  Co.,  Chicago,  Illinois. 

Will  you  honor  John  Akin's  draft  for  one  load  of 
stock  ?  John  D.  Cox,  Cashier." 

"  Polo,  November  8,  1890. 
Hall  Bros.,  Griffith  &  Co.,  Chicago,  Illinois. 

Will  you  honor  John  Akin's  draft  for  two  loads  of 
cattle  ?  John  D.  Cox,  Cashier." 

And  about  half  past  five  o'clock  in  the  evening  of  the 
same  day,  appellee  received  the  following  telegraphic  reply  : 

"  TJ.  S.  Yards,  III.,  Nov.  8,  1890. 
To  John  T>.  Cox,  Cashier,  Polo,  Mo. 

Your  messages  received  too  late.  All  members  of  firm  had 
gone  to  city.  Hall  Bros.,  Griffith  &  Co." 

Before  this  last  dispatch  from  appellants  was  received  by 
appellee,  but  on  the  same  day,  Akin  delivered  to  appellee  a 
draft  on  appellants  for  the  sum  of  $1,907.75,  in  consideration 
of  appellee  paying  for  two  car  loads  of  fat  cattle,  and  appellee 
paid  that  sum  for  the  cattle.  The  cattle  were  shipped  by 
Akin  to  appellants,  who  received  and  sold  them;  and  when 
the  draft  was  presented  to  appellants,  acceptance  and  pay- 
ment thereof  was  refused  and  the  draft  was  duly  protested. 
The  draft  reads  as  follows  : 
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"  Exchange  Bank,  Polo,  Missouri,  Xov.  8,  1890. 
Pay  to  the  order  of  Exchange  Bank,  $1,907.75,  nineteen 
hundred  and  seven  75/100  dollars.     Value  received,  and 
charge  the  same  to  account  of  A.  B.  Akin. 

By  John  Akin,  Agt. 

To  Hall  Brothers,  Griffith  &  Co.,  ,U.  S.  Yards  Chicago, 

111." 

Appellee  testified  that  he  paid  for  the  stock  and  took  the 
draft,  relying  upon  the  prior  dispatches  of  appellants  and  the 
statements  of  Akin.  The  draft  was  never  paid,  and  appel- 
lee brought  suit  in  assumpsit  against  appellants  and  re- 
covered judgment  for  $2,119.89,  from  Avhich  appellants 
have  appealed. 

The  declaration  consisted  of  the  common  counts,  and  a 
special  count  upon  an  agreement  by  the  appellants  to  ac- 
cept and  pay  said  draft,  and  the  cause  was  submitted  to  the 
court  for  trial  without  a  jury.  There  was  evidence  before 
the  Circuit  Court  warranting  a  finding  that  appellants  were 
acceptors  of  the  draft  by  a  previous  promise  to  accept  it, 
and  in  such  a  case  the  finding  of  the  court  will  not  be  dis- 
turbed on  appeal  any  more  than  would  be  the  verdict  of  a 
jury.  It  is  contended,  however,  that  the  court  included  in 
the  amount  found  to  be  due  five  per  cent  damages  on  the 
amount  of  the  draft,  and  that  the  allowance  of  such  dam- 
ages was  such  an  error  of  law  as  demands  a  reversal. 

Sec.  2,  Chap.  98,  R.  S.,  entitled,  "Negotiable  Instru- 
ments," provides:  "If  any  bill  of  exchange  drawn  upon 
any  person  or  body  politic  or  corporate  out  of  this  State,  but 
within  the  United  States  or  their  territories,  for  the  pay- 
ment of  money,  shall  be  duly  presented  for  acceptance  or 
payment,  and  protested  for  non-acceptance  or  non-payment, 
the  drawer  or  indorser  thereon,  due  notice  being  given  of 
such  non-acceptance  or  non-paj-ment,  shall  pay  said  bill, 
with  legal  interest  from  the  time  such  bill  ought  to  have 
been  paid,  until  paid,  together  with  costs  and  charges  of 
protest,  and  in  case  suit  has  to  be  brought  on  such  bill  of 
exchange,  five  per  cent  damages  in  addition." 

Vol.  XLIV  2ft 
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It  is,  we  tliink,  clear  that  the  alx)ve  statute  does  not 
apply  to  this  draft.  The  draft  in  question  was  not  "  drawn 
upon  any  person  or  body  politic  or  corporate  out  of  this 
State,"  but  was  drawn  by  a  person  out  of  this  State  upon 
])ersons  within  this  State.  And  furthermore,  it  is  only 
as  against  the  drawer  or  indorser  that  the  statutes  pro- 
vide for  the  awarding  of  five  ])er  cent  damages.  The  de- 
fendants below  (appellants  here)  were  neither  drawers  nor 
indorsers  of  the  xlraft.  They  were  drawees  of  the  draft, 
and  their  liabilitv,  so  far  as  the  draft  was  concerned,  was 
only  on  an  alleged  agreement  to  accept  and  honor  it.  If 
we  could  know  from  the  bill  of  exceptions,  to  which  alone 
we  are  entitled  to  look  for  information  as  to  what  the  evi- 
dence in  the  case  consisted  of,  that  the  trial  judge  included 
within  his  findings  five  per  cent  damages  on  the  amount  of 
the  draft,  in  order  to  make  up  the  sum  for  which  he  gave 
judgment,  it  would  be  our  duty  to  reverse  the  case. 

The  common  counts  being  included  in  the  declaration, 
and  it  api)earing  in  the  bill  of  excei)tions  that  the  deposi- 
tions of  three  witnesses  on  behalf  of  the  appellee  were 
offered  and  read  in  evidence  on  the  trial,  but  it  nowhere 
appearing  in  the  bill  of  exceptions  as  to  what  the  testimony 
of  those  three  witnesses  was,  and  this  court  not  being  per- 
mitted to  look  elsewhere  to  ascertain  what  the  witnesses 
swore  to,  we  are  bound' under  the  well  settled  law  of  this 
State  to  presume  that  there  was  sufficient  e\idence  before 
the  court  below  to  justify  its  findings.  Byrne  v.  Clark,  31 
111.  App.  651;  Schmidt  V.  Braley,  112  III  48;  Wilson  v. 
JS'ilson,  44  111.  App.  209,  decided  at  this  tcnn.  And  this  is  so 
notwithstanding  a  witness  testified  before  the  court  to  a  com- 
putation that  included  the  statutory  five  per  cent  damages 
to  make  up  the  amount  found  by  the  court.  There  may  be 
a  strong  conjecture  that  the  court  did  include  the  five  ]ier 
cent  damages  in  its  finding,  but  the  judgment  below  is  not 
to  be  overturned  upon  conjecture.  City  Cab  Co.  v.  Taylor, 
30  111.  App.  47.  The  statement  in  the  bill  of  exceptions 
that  the  depositions  of  three  persons  were  read  in  evidence, 
followed  by  the  further  statement  that  said  depositions  are 
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t  jeroto  attached,  marked  as  Exhibits  "A,"  "  B  "  and  '*  C," 
does  not  incorporate  into  the  bill  of  exceptions  certain 
pai>er3  embodied  in  other  parts  of  the  record  by  the  clerk, 
although  they  bear  the  indicating  marks  of  Exhibits  ''A," 
"  B,"  '^  C." 

It  is  the  certificate  of  the  judge  alone  that  affords 
authenticity  to  facts  occurring  on  the  trial,  and  neither  that 
"  which  })i'ecedes  the  title  jxige  to  the  bill  of  exceptions,  or 
follows  the  signature  of  the  judge,"  is  a  sufficient  identifi- 
cation of  a  paper,  marked  as  an  exhibit,  with  the  one  that 
is  referred  to  in  the  bill  of  exceptions,  although  it  may  bear 
the  same  indicatory  figure  or  letter.  Harris  v.  Jh*ain,  33 
111.  App.  510;  Byrne  V.  Clark,  31  111.  A  pp.  (151;  Alley  v. 
Limbert,  35  111.  App.  592;  Wilson  v.  Nilson,  U  111.  App.  200; 
Stock  Quotation  Telegraph  Co.  v.  Board  of  Trade,  44  111. 
App.  358. 

The  Supreme  Court  has  said  in  substance  in  Garrity  v. 
Hamburger  Co.,  136  111.  41>9,  that  where  it  afRrmutivoly 
appears  from  the  bill  of  exceptions  that  other  evidence  was 
introduced  at  the  hearing  but  not  copied  into  the  bill  of 
exceptions,  a  court  of  review  Will  presume  that  the  decision 
of  the  lower  court  was  justified  by  the  evidence  not  shown, 
if  that  shown  was  not  sufficient;  and  cites  the  case  of 
Rogers  v.  Hall,  3  Scam.  5.  Because,  therefore,  the  three 
depositions,  which  the  bill  of  exceptions  affimiatively  shows 
were  read  in  evidence  below,  are  excluded  from  our  inspec- 
tion, for  the  reason  that  they  are  not  incorporated  into  the 
bill  of  exceptions,  we  are  bound  to  presume  they  contained 
sufficient  evidence  to  support  the  common  counts  and  justify 
the  finding  of  the  Circuit  Court,  and  the  judgment  will  have 

to  be  affirmed. 

Judyinent  affirmed. 
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The  Cuicago  &  Western  Indiana   Railroad 

Company 

V. 

Henry  D.  Cogswell. 


Railroads— Elevation   of  TracJ^— Damages— Condemnation  Proceed- 
ings, 


1.  In  case  of  the  condemnation  of  private  property  for  railroad  uses, 
a  recovery  may  be  had  for  damages  cause<l  by  a  change  in  the  plan  of 
construction,  with  respect  to  whieli  damages  were  originally  assessed. 

2.  If  a  railroad  company  desires  to  stipulate  for  any  particular  mode 
of  construction  or  operation,  and  have  an  assessment  of  damages  limited 
to  such  mode,  it  has  a  riglit  to  do  so. 

3.  If  damages  in  a  given  case  were  assessed  for  everything  which  it 
was  reasonably  probable  would  ensue  from  tlie  taking  and  use  of  cer- 
tain land  for  railroad  pui-poses,  tliere  can  be  no  additional  damage  from 
the  use,  for  the  same  puqjose,  of  the  same  land. 

4.  In  the  case  presented,  tills  court  holds  that  the  damages  originally 
assessed  were  assessed  with  a  view  to  tlie  existence  of  a  surface  road 
only,  but  that  additional  conpensation  could  not  be  recovered  upon  tlie 
groimd  of  the  elevation  of  defendant's  tracks. 

5.  If  the  subsequent  elevation  resulted  in  the  throwing  of  more 
smoke,  cinders  and  dust  upon  the  premises  of  plaintiff  than  was  tlie 
case  when  the  road  was  upon  the  surface,  and  additional  damage  re- 
sulted, a  recovery  could  be  had  tlierefor. 

6.  Tlie  constitution  and  laws  of  tliis  State,  so  far  as  compensation  is 
concerned,  place  the  taking  and  use  of  propertj'  for  public  purposes  on 
the  condition  that  exists  with  reference  to  private  use.  The  o^^^le^  of 
property  taken  or  held  for  jjublic  purix)ses,  if  he  devotes  his  property  to 
any  use  which  would  be  a  nuisance,  or  would  be  actionable  if  done  by  a 
private  citizen,  may  he  maiie  to  pay  just  comj)ensation  for  tlie  damages 
done  to  tlie  property  of  others  by  such  use;  but  tlie  liability  of  the  owner 
of  property  devoted  to  public  uses  is  no  greater  thfln  is  that  of  the  owner 
of  property  held  for  private  purposes;  the  right  of  one  to  use  without  be- 
ing liable  for  damage  is  the  equal  of  tlie  other. 

7.  To  warrant  a  recovery  it  must  appear  there  has  been  some  direct 
physical  disturbance  of  a  right,  eitlier  public  or  private,  which  tlie 
plaintiff  enjoys  in  connection  with  his  projjerty,  and  which  gives  to  it 
an  additional  value,  and  that  by  reason  of  sudi  disturbance  he  has  sus- 
tained a  special  damage  with  respect  to  liis  property,  in  excess  of  that 
sustained  by  the  public  generally. 
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8.    What  is  a  reasonable  use  of  one's  property,  to  wliich  every  person  is 
entitled,  depends  upon  the  circumstances  in  each  case. 

[Opinion  filed  May  16,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon,  Frank  Baker,  Judge,  presiding. 

Messrs.  Osborn  &  Lynde,  for  appellant. 

The  plaintiflf's  proi)erty  was  not  damaged  within  the 
meaning  of  the  constitution  and  laws  of  this  State,  even  if 
depreciated  in  value  because  of  the  elevation  of  the  defend- 
ant's tracks  upon  its  own  right  of  way.  We  Avish  here  to 
consider  the  question  as  to  whether  the  fact  alone  that  the 
value  of  property  is  depreciated  by  reason  of  the  eleva- 
tion of  railroad  tracks  upon  the  railroad's  right  of  way  pre- 
sents a  case  of  property  damaged  for  public  use  within  the 
meaning  of  the  constitution  and  laws  of  this  State,  so  that 
upon  offering  evidence  to  show  simply  a  depreciation  in  the 
value  of  his  property,  the  owner  can  recover  the  amount  of 
such  depreciation  from  tlie  railroad  company.  In  other 
word^,  does  the  constitutional  provision  that  "private  pro]> 
erty  shall  not  be  *  *  *  damaged  for  public  use  without 
just  compensation,"  make  a  railroad  company  liable  to  the 
owner  of  property,  if  in  fact  his  property  depreciates  in 
value  solely  because  of  the  construction  of  the  railroad  in 
its  vicinity,  and  wholly  without  reference  to  any  wrongful 
act  of  the  railroad  company,  infringing  upon  or  in  violation 
of  any  proj)erty  right  ? 

We  single  out  this  question  in  this  case,  for  the  reason 
that  on  this  record  it  is  evident  that  the  sj)ecial  matters 
Avhich  are  set  up  in  the  declaration  as  wrongful  and  as 
foundation  for  the  recovery  sought,  do  not  in  fact  furnish 
any  basis  for  this  action.  The  plaintiff  can  not,  we  main- 
tain, recover  here,  because  of  any  possible  effect  of  the  ele- 
vation of  these  tnicks  upon  the  extension  of  streets  to  the 
Avest  of  his  property,  nor  because  of  its  effect  upon  possible 
switch  connections  with  defendant's  railroad;  and  the  judg- 
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ment  in  the  condemnation  suit  is  a  complete  defense  to  any 
claim  for  recovery  on  account  of  the  throwing  of  smoke, 
cinders,  etc.,  upon  his  property  in  the  ojxjration  of  the 
defendant's  railroad.  The  jdaintiflfs  case,  therefore,  is  left 
dependent  solely  upon  the  claim  that  the  general  eflFect  of 
the  elevation  of  the  defendant's  tracks  and  the  construction 
of  this  embankment  and  trestle  work  upon  its  right  of  way 
has  been  to  depreciate  the  value  of  his  adjoining  property; 
so  that  we  have  the  question  fairly  presented,  whether  or 
not  the  fact  that  the  value  of  this  property  may  have  been 
depreciated  by  reason  of  the  presence  of  this  elevated  struct- 
ure alongside  of  it,  constitutes  a  damage  to  the  property 
^vithin  the  meaning  of  the  constitution.  This  question  is 
one  of  importance  in  this  case,  because  the  plaintiff  has  evi- 
dently proceeded  on  the  theory  that  he  can  recover  under 
the  constitutional  provision;  aiid  the  measure  of  damages 
which  he  sought  to  establish,  and  the  evidence  which  he 
offered  on  the  question  of  damages,  was  based  on  the  theory 
that  the  defendant  was  liable,  no  matter  whether  the  alleged 
depreciation  in  the  value  of  the  property  was  due  to  some 
interference  w4th  or  infringement  upon  the  plaintiff's  prop- 
erty, or  some  property  right  enjoyed  by  him  in  connection 
therewith,  or  not. 

The  meaning  of  this  constitutional  provision  has  been  so 
clearly  stated  by  our  Supreme  Court  that  there  can  be  but 
one  answer  to  this  question. 

In  the  case  of  Rigney  v.  The  City  of  Chicago,  102  111.  04, 
the  Supreme  Court  was  called  upon  to  define  with  precision 
the  cases  to  which  this  provision  was  applicable,  and  to 
review  the  former  decisions  touching  the  question.  The 
opinion,  by  Judge  Mackey,  is  very  able  and  exhaustive,  and 
conclusively  disposes  of  any  doubt  as  to  the  meaning  of  this 
provision. 

On  page  80,  the  court  says,  by  way  of  summary: 

"  The  question  then  recurs,  what  additional  class  of  cases 
did  the  framers  of  the  new  constitution  intend  to  provide 
for,  which  are  not  embraced  in  the  old  ?  While  it  is  clear 
that  the  present  constitution  was  intended  to  afford  redress 
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in  a  certain  class  of  cases  for  which  there  was  no  remedy 
under  the  old  constitution,  yet  we  think  it  equally  clear 
that  it  was  not  intended  to  reach  every  possible  injury  that 
might  be  occasioned  by  a  public  improvement.  There  are 
certain  injuries  which  are  necessarily  incident  to  the  owner- 
ship of  property  in  towns  or  cities,  which  directly  impair 
the  value  of  private  property,  for  which  the  law  does  not, 
and  never  has,  afforded  any  relief.  For  instance,  the  build- 
ing of  a  jail,  police  station  or  the  like,  will  generally  cause 
a  direct  depreciation  in  the  value  of  neighboring  property, 
yet  that  is  clearly  a  case  of  damnum  absque  injuria^  So  as 
to  an  obstruction  in  a  public  street;  if  it  does  not  practically 
affect  the  use  or  enjoyment  of  neighboring  property,  and 
thereby  impair  its  value,  no  action  will  lie.  In  all  cases,  to 
warrant  a  recovery,  it  must  appear  there  has  been  some 
direct  physical  disturbance  of  a  right,  either  public  or 
private,  which  the  plaintiff  enjoys  in  connection  with  his 
property,  and  which  gives  to  it  an  additional  value,  and 
that  by  reason  of  such  disturbance  he  has  sustained  a  special 
damage  with  respect  to  his  property  in  excess  of  that  sus- 
tained by  the  public  generally.  In  the  absence  of  any 
statutory  or  constitutional  provisions  on  the  subject,  the 
common  law  afforded  redress  in  all  such  cases,  and  we  have 
no  doubt  it  was  the  intention  of  the  framers  of  the  present 
constitution  to  require  compensation  to  be  made  in  all  cases 
where,  but  for  some  legislative  enactment,  an  action  would 
lie  bv  the  common  law." 

We  wish  also  to  quote  from  the  charge  given  to  the  jury 
by  Judge  Dyer  in  the  case  of  The  Lehigh  Valley  Coal  Com- 
pany V.  The  City  of  Chicago,  26  Fed.  Kep.  415.  The  action 
was  brought  against  the  city  for  damages  to  property, 
resulting  from  the  construction  of  a  viaduct  in  the  city  of 
Chicago,  and  the  court's  definition  of  the  nature  and  extent 
of  the  right  of  action  is  clear  and  precise. 

"  It  is  the  law  of  this  State  that  when  the  construction  of 
a  public  improvement  like  that  in  question  here  has  caused 
some  direct  physical  disturbance  of  a  right  which  a  party 
enjoys  in  connection  with  his  property,  and  which  gives  to 
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it  an  additional  value,  and  that  by  reason  of  such  disturb- 
ance he  has  sustained  a  special  damage  with  respect  to  his 
])roperty  in  excess  of  that  sustained  by  the  public  generally, 
he  has  a  right  of  action  to  recover  damages  for  the  injury 
thus  sustained." 

And  Lewis  on  Eminent  Domain,  Sec.  236,  says  on  the 
same  point :  "  Unless  the  owner  is  disturbed  in  the  enjoy- 
ment of  some  right  which  he  is  entitled  to  make  use  of  in 
connection  with  his  property,  he  can  not  recover.  If  the 
loss  or  depreciation  arises  from  the  proximity  of  the  work  or 
improvement,  as  from  its  unsightly  nature  or  its  incongru- 
ity with  the  uses  .to  which  the  neighboring  property  is  put, 
there  can  be  no  recovery." 

The  answer,  therefore,  to  this  question,  must  be,  that  the 
])laintiff  can  only  recover  when  there  has  been  some  direct, 
])hysical  disturbance  of  some  property  right  enjoyed  by 
him  in  connection  with  his  property;  and  that  the  sole  fact 
that  the  value  of  his  pro])erty  has  been  depreciated  by 
reason  of  the  construction  of  a  railroad  in  its  vicinity,  or  by 
the  elevation  of  its  tracks  upon  its  ri^ht  of  way  adjoining 
his  property,  will  not  be  sufficient  foundation  for  an  action. 
His  property  is  not  "damaged"  within  the  meaning  of  the 
constitution. 

Mr.  R.  S.  Thompson,  for  appellee. 

Boyd  V.  Xcgle.y,  53  Penna.  State,  387,  was  a  bill  in  equity 
to  restrain  the  construction  of  a  road  different  from  plan 
upon  which  damages  were  awarded.  The  court  held  that. 
"  wh6n  a  petitioner  adopts  a  grade  before  the  damages  are 
assessed,  and  marks  the  grade  adopted  upon  grade  pins 
along  the  route,  it  would  be  inequitable  to  permit  him  to 
change  it  after  the  assessment,  and  adopt  another  more 
injurious  to  the  land.  In  such  a  case  the  jury  ought  to  be 
presumed  to  have  assessed  such  damages  as  would  l^e  caused 
by  the  construction  of  a  road  with  the  grade  marked  and 
with  the  filling  and  embankments  indicated.  If,  therefore, 
it  clearly  appear  that  the  jury  had  been  informed  that  the 
petitioner  intended  to  construct  the  road  with  another  grade 
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less  hurtful  to  the  owner  of  the  land  than  the  one  which  he 
finally  adopted,  a  court  of  equity  should  doubtless  interfere."' 
Carpenter  v.  Eastern  &  Auiboy  E.  R.  Co.,  24  N.  J.  Eq.  249. 

Commissioners  were  called  to  assess  the  damages  for  rail- 
road right  of  way  across  a  farm;  the  right  of  way  inter- 
sected the  farm  so  as  to  cut  ofif  the  buildings,  springs,  etc., 
from  the  greater  portion  of  the  farm.  By  reason  of  the  for- 
mation of  the  surroundirg  country,  it  was  necessary  that 
the  railroad  should  pass  over  a  portion  of  the  farm  at  an 
elevation  of  120  feet.  The  commissioners,  relying  upon 
statements  of  agents  of  the  road  that  they  would  pass  over 
the  farm  by  iron  bridge,  sup])orted  by  abutments,  assessed 
the  damages  upon  that  basis,  which  the  property  owner 
accepted,  and  gave  a  release  to  the  company.  Afterward 
the  road  changed  its  i)lans  and  concluded  to  pass  over  the 
farm  by  a  "fill"  instead  of  a  bridge;  complainant  filed  bill 
to  restrain  them  until  the  additional  damage,  caused  bj'  the 
change  in  construction  and  cutting  off  access,  had  been 
awarded  him.  The  Supreme  Court  held  he  Avas  entitled  to 
the  additional  damage,  notwithstanding  the  court  say  that 
the  law  presumes  that  the  commissioners  award  damages 
for  all  injuries  that  might  result  to  him. 

Lancashire  and  Yorkshire  Ry.  Co.  v.  Evans,  15  Bevan, 
322,  a  leading  English  case,  was  where,  in  1845,  ili-s.  Orrell, 
the  owner  of  dye  works  through  which  petitioner's  road 
was  located,  agreed  with  the  company  that  an  arbitrator 
might  settle  the  amount  of  compensation  for  the  purchase 
of  the  land  "and  in  respect  of  tlie  damage  which  might  be 
sustained  "  by  reason  of  the  making  of  the  railroad,  arbi- 
trator awarded  her  £225.  The  railroad  was  opened  with 
single  line  in  April,  1846,  and  soon  after,  in  October,  ifrs. 
Orrell  transferred  her  interests  in  the  property  to  defend- 
ants. 

July,  1847,  a  new  act  of  Parliament  enabled  the  railroad 
to  make  additions  and  extensions  and  to  alter  its  name.  In 
the  same  year,  1847,  a  second  line  of  rails  was  laid  down 
and  the  road  widened.  Defendants  gave  notice  to  j^laintiff 
to  select  an  arbitrator  to  fix  damages  for  acts  subsequent  to 
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award.  Plaintiff  then  brought  bill  for  injunction  to  restrain 
those  proceedings.  In  dissolving  the  injunction  the  Master 
of  Ilolls  saj^s,  page  330 : 

^'  I  have  next  to  consider  whether  there  are  any  equitii- 
ble  circumstances  which  make  it  unjust  for  the  defendaaits 
to  pursue  their  legal  remedy  under  that  statute.  In  the 
first  place,  it  is  said  there  was  a  contract  which  included 
not  only  compensation  for  the  purchase  of  the  land,  but  for 
all  the  danuige  which  might  be  sustained  by  reason  of  the 
making  of  the  railway.  I  hold  thM  this  does  not  mean  all 
the  damage  that  might,  at  any  time  afterward,  by  possibil- 
ity, be  sustained  by  reason  of  the  construction  and  the  \york- 
ing  of  the  railway.    *    *    * 

"  I  am  of  the  opinion  that  the  contract  means  nothing 
more  than  this :  We  can  now  ascertain  what  damage  has 
already  been  done,  and  what,  in  the  ordinary  working  of  the 
line,  will  be  the  sort  of  damage  which  will  probably  be  prc)- 
duced.  That  damage  is  meant  to  be  comi>ensated  by  this 
contract;  but  any  future  extraordinary  damage  is  not 
intended  to  be  included  in  it."  3  Sutherland  on  Damages, 
404,  465. 

"It  is  conclusively  presumed  after  judgment  that  it 
embraces  all  damages  of  every  kind  naturally  consequent  to 
the  taking ;  in  judgment  of  law  all  such  damages  were  fore- 
seen and  compensated,  and  no  others.  But  this  does  not 
preclude  a  fresh  demand,  if  the  plan  of  the  public  work  is 
changed  after  the  assessment  so  as  to  make  the  appropria- 
tion more  injurious." 

In  Wabash,  St.  Louis  &  Pacific  Ry.  Co.  v.  McDougall,  11 S 
111.  229-238,  the  railroad  had  been  constructed  upon  solid 
embankment  across  defendant's  land  prior  to  his  purchase. 
Subsequent  to  his  purchase  a  freshet  washed  away  part  of 
this  embankment.  The  railway  company  changed  the  con- 
struction of  the  road  to  an  open  trestle  over  the  part  washed 
out,  by  reason  whereof  defendant  claimed  his  land  was  dam- 
aged.  Condemnation  proceedings  were  then  instituted  for 
the  right  of  way.  The  court  holding  that  the  present  owner 
was  not  entitled  to  damao^es  caused  bv  the  construction  of 
the  road  before  his  purchase,  on  page  238,  say : 
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"  But  what  has  been  said  is  with  reference  to  the  raih^oad 
as  it  was  then  constructed,  at  the  time  defendants  purchased 
the  land.  At  that  time  the  embankment  of  the  raih'oad 
was  solid  and  continuous  over  the  land,  or  a  portion  of  it ; 
but  since  then,  and  after  the  plaintififs  came  into  possession 
of  the  road,  there  occurred  a  break  in  the  embankment, 
which,  instead  of  filling  up,  plaintiffs  left  as  a  permanent 
opening  for  the  passage  of  water,  ahd  put  in  a  bridge.  The 
evidence  tends  to  show  that  this  opening  and  bridge  in  the 
embankment  have  been  adopted  by  plaintiff s  as  a  permanent 
feature  in  the  construction  and  maintenance  of  their  roa<l, 
and  that  it  is  a  cause  of  additional  damage  to  the  land.  For 
any  increase  of  damage  which  results  to  tlie  land  from  this 
alteration  in  the  embankment,  we  think  the  defendants  are 
entitled  to  recover,  and  that  they  may  do  so  in  this  proceed- 
ing, and  not  be  put  to  another  action  for  such  damage,  as 
contended  by  defendant's  counsel,  on  the  ground  that  a 
proper  construction  and  maintenance  of  the  embankment 
required  the  break  in  question  to  be  filled  up.  There  was  not 
a  mere  negligent  maintenance  of  the  embankment,  but,  as 
the  evidence  tended  to  show,  an  alteration  in  the  method  of 
the  permanent  construction  of  the  embankment  by  the 
adoption  of  this  opening  in  it.  And  no  matter  whether 
that  would  be  a  proper  construction  of  the  embankment  or 
not,  if  that  was  the  plan  of  construction  which  the  railroad 
company  had  adopted,  the  assessment  of  damages  in  a  con- 
demnation proceeding  should  be  upon  the  basis  of  a  road 
thus  constructed.  We  think  it  may  l>e  treated  here  as  if 
the  application  were  to  have  the  damages  assessed  because 
of  the  alteration  in  the  embankment — of  this  opening  in  it." 

This  same  case,  after  a  retrial,  again  Avent  to  the  Su])reme 
Court,  and  is  reported  as  The  Wabash,  St.  I^uis  &  Pacific 
Rv.  Co.  v.  McDougall  et  al.,  12G  111.  111.  The  court 
says,  on  page  120 :  "  It  will  be  seen,  by  reference  to  the  for- 
mal opinion  herein,  that  the  case  on  this  trial  is  to  be  treated 
simply  as  a  proceeding  for  re-assessment  of  damages  as  to 
the  land  not  taken  but  injured,  and  that  the  measure  of 
defendant's  damages  is  the  increased  or  additional  injury,  if 
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any,  caused  by  the  alteration.  In  an  original  proceeding  to 
condemn,  the  measure  of  damages  is  the  difference  between 
the  value  of  the  land  as  a  whole,  before  and  after  the  con- 
struction of  the  road  built  according  to  the  phin  proposed. 
Chicago  iSf  Pacific  Railroad  Co.  v.  Francis,  70  111.  238;  Page 
et  al.  V.  Chicago,  Milwaukee  &  St.  Paul  Ry.  C  ).,  70  111.  324; 
Eberhartv.  Chicago*Milwaukee&  St.  Paul  Ry.  Co.,  70  111. 
347;  Dupuis  et  al.  v.  Chicago  &  North  Wisconsin  Ry.  Co., 
115  111.  97;  Chicago,  Burlington  &  Northern  R.  R.  Co.  v. 
Bowman  et  al.,  122  111.  595.  As  to  these  landj^,  such  dam- 
ages accrued  to  Bennett,  as  heretofore  decided.  If,  after 
damages  have  been  assessed,  or  settled  by  agreement,  a 
change  in  the  plan  of  construction,  involving  more  damages, 
is  made,  the  owner  may  demand  a  new  assessment  as  to  such 
increase  of  damages.  Mills  on  Eminent  Domain,  219.  To 
the  same  effect  is  the  holding  in  the  former  decision  herein. 
The  proper  inquiry  on  this  trial  was,  whether  or  not  the 
lands  in  question,  as  a  whole,  were  damaged  more  by  the 
railroad  built  on  its  present  plan,  than  they  were  as  it  was 
first -constructed,  and  if  they  were,  to  detemiine  the  amount 
of  such  increased  damages."     Lewis,  Em.  Domain,  Sec.  481. 

"  It  is  apparent  that,  where  part  of  a  tract  is  taken,  the 
damages  to  the  remainder  can  never  be  satisfactorily  esti- 
mated without  knowing  how  the  works  on  the  part  taken 
are  to  be  constructed.  Take  the  case  of  a  railroad  through 
a  piece  of  property.  It  may  make  a  great  difference  whether 
it  is  built  at  the  natural  grade  or  in  a  deep  cut  or  on  a  high 
embankment  or  trestle.  If  the  w^orks  have  actually  been 
constructed  before  the  damages  are  assessed,  it  has  been 
held  proper  to  take  into  consideration  the  actual  condition 
of  the  w^orks  as  affecting  the  damages." 

In  this  same  section,  and  the  note  referring  thereto,  may 
be  found  quotations  from  several  cases  to  the  effect  that 
where  the  plan  of  the  road  has  been  changed,  causing  addi- 
tional damage,  a  recovery  may  be  had  for  such  damages. 
McCormick  v.  Kansas  City  R.  R.  Co.,  57  Mo.  433. 

Defendant's  railroad  was  constructed  upon  an  embank- 
ment, which  caused  water  to  acciunulate  upon  the  east  side  in 
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large  quantities;  plaintiff's  land,  which  \vas  upon  the  west 
side  of  the  road,  had  been  condemned  for  the  right  of  way. 
Defendant  cut  a  culvert  in  th^  embankment,  by  which  the 
accumulated  water  was  drained  upon  plaintiff's  land. 

Held,  that  he  was  permitted  to  recover,  and  that  the  con- 
demnation and  payment  of  damages  assessed  was  no  bar,  as 
the  commissionei's  could  not  anticipate  any  such  action  of 
the  railroad. 

The  declaration  in  this  case  does  not  confine  the  cause  of 
injury  simply  to  ashes,  cinders,  smoke,  etc.,  nor  does  it  seek 
to  recover  any  damages  caused  by  the  construction  of  the 
surface  road.  The  declaration  expressly  alleges  that  "  prior 
to  the  committing  of  the  grievances  hereinafter  mentioned," 
the  Western  Indiana  Belt  Ilailway  Company  had  con- 
structed its  railroad  tracks  on  the  right  of  way  west  and 
adjoining  said  premises,  on  the  surface  of  the  ground,  cross- 
ing Madison  street  at  grade,  etc.,  and  that  "  for  yeare  prior 
to  the  committing  of  the  grievances  hereinafter  mentioned," 
said  railroad  was  maintained  and  operated  by  said  Chicago 
and  Western  Indiana  Belt  Railway  Company  audits  succes- 
sor, the  defendant.  This  negatives  any  idea  that  the  decla- 
ration contemj^lates  the  recovery  of  any  damages  prior 
to  the  erection  of  this  elevated  structure.  The  damage 
claimed  is  the  depreciation  in  value  caused  by  the  erection 
of  the  structure  described  and  the  operation  of  hx^omotives 
and  trains  on  said  structure,  and  the  evidence  introduced 
was  confined  to  the  depreciation  in  the  market  value  of  the 
remaining  nine  acres,  between  the  value  with  the  road  con- 
structed, and  in  operation  as  a  surface  road,  and  its  value 
with  the  road  operated  on  the  viaduct  as  constructed,  the 
same  being  confined  to  the  time-  when  the  viaduct  Avas  con- 
structed and  put  in  operation. 

Waterman,  P.  J.  In  1S80,  appellee  was  the  owner  of  a 
ten-acre  tract  of  land  in  the  town  of  Cicero,  Cook  county, 
Illinois,  which  Avas  bounded  on  the  north  bv  Madison  street, 
on  the  south  by  the  center  line  of  Jackson  street,  extended, 
and  on  the  west  by  what  would  have  been  the  center  line 
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of  West  40  th  street,  if  West  46th  street  had  been  ex- 
tended south  of  Madison  street. 

Appellee's  land,  including  streets,  was  333  feet  east 
and  west,  by  1,320  feet  north  and  south.  Appellant, 
being  a  railroad  company,  had,  under  an  ordinance  of  the 
town  of  Cicero  granting  it  the  right  so  to  do,  constructed 
and  was  operating  a  surface  railroad,  which  ran  north  and 
south,  immediately  west  of  and  adjoining  the  west  line  of 
appellee's  land.  While  thus  operating  said  railroad,  and 
while,  under  the  ordinances  of  the  town  of  Cicero,  said  rail- 
road was  permitted  to  cross  Madison  street^ — keeping  and 
maintaining  all  street  jcrossings  in  good  condition,  and  so 
that  the  same  might  be  easily  crossed  in  all  directions  with- 
out danger  to  persons  or  property,  the  railroad  company 
condemned  the  west  tliirty-three  feet  (or  one  acre)  of  ap- 
j>ellee's  land  for  the  purpose  of  its  right  of  way,  thus  making 
its  riffht  of  wav  sixtv-six  feet  wide.  At  tlie  time  of  the 
trial  of  the  condcii?nation  case  in  1884  a  jury  was  waived, 
and  the  judge  viewed  the  premises;  the  surface  road  was 
there  and  in  operation  at  that  time;  the  finding  awarded 
the  value  of  one  acre,  and  declared  the  remaining  nine  acres 
Avould  not  be  damaged;  judgment  was  entered  on  the 
finding,  the  money  was  paid,  and  the  appellant  went  into 
])ossession.  In  1885,  the  appellant  procured  a  new  ordi- 
nance granting  it  the  right  to  erect  a  viaduct  over  Madison 
street  and  to  construct  its  approach  thereto  from  the  south, 
and  it  1885  it  so  constructed  said  viaduct  and  approach,  that 
the  structure  was  about  eighteen  feet  high  at  Madison 
street  and  about  eight  feet  high  at  the  south  line  of  appel- 
lee's land.  A])pellee  claims  there  was  no  authority  of  law 
at  the  time  of  the  condemnation  proceeding  to  consider  the 
damages  to  the  remainder  by  reason  of  an  elevated  struct- 
ure, and  that  this  is  such  a  change  of  plans  as  authorizes, 
under  the  law,  the  recovery  of  such  additional  damages  as 
the  evidence  shows  was  caused  by  such  change. 

The  questions  presented  in  this  record,  briefly  stated,  are : 
Wliere,  in  condemnation  proceedings  instituted  by  a  railroad, 
the  damage  to  property  not  taken  has  once  been  judicially 
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ascertained,  and  thereafter  the  grade  of  the  road  opposite 
such  property  is  raised  from  eight  to  seventeen  feet,  and 
thereby  the  value  of  the  property  is  lessened,  is  the  owner 
of  such  property  entitled  to  additional  comj^ensation,  with- 
out which  the  statute  provides  that  private  property  shall 
not  be  taken  for  public  use  i 

That  a  recovery  may  be  had  for  damages  caused  by  a 
change  in  the  plan  of  construction  with  respect  to  which 
damages  were  originally  assessed,  is  established  both  upon 
principle  and  authority.  The  reason  is' obvious.  The  prop- 
erty owner  is  entitled,  in  the  absence  of  anything  showing 
how  the  road  is  to  be  constructed  or  used,  to  such  damages 
as  it  is  reasonably  probable  will  ensue  from  the  construction 
and  operation  of  the  I'oad.  C,  B.  &  X.  R.  11.  Co.  v.  Bow- 
man, 122  111.  595. 

If  the  road  desires  to  stipulate  for  any  particular  mode  of 
construction  or  operation,  and  have  an  assessment  of  dam- 
ages limited  to  such  mode,  it  has  a  right  to  do  so.  C.  &  A. 
R.  R.  Co.  V.  J.  L.  &  A.  liy.  Co.,  105  111.  3SS;  Jacksonville 
«fe  Savanna  R.  R.  Co.  v.  Kidder,  21  111.  131;  Hayes  v.  Ottawa, 
Oswego  &  Fox  River  Valley  R.  R.  Co.,  54  111.  373. 

Manifestly,  then,  damages  having  been  assessed  upon  the 
basis  of  a  certain  plan  of  construction,  if  a  change  is  made 
to  another  mode  the  property  owner  is  entitled  to  such 
additional  damages,  if  any,  as  arise  from  a  manner  of  con- 
struction concerning  which  there  has  been  no  assessment  or 
payment  of  damages.  Wabash,  St.  Louis  &  Pacific  Ry.  v. 
McDougall,  118  111.  229-238;  same  v.same,12(>  111.  111-12(»; 
C.  &  A.  R.  R.  Co.  v.  J.  L.  &  A.  Ry.  Co.,  105  111.  3S8;  Peoria 
&  C.  Rock  Island  Ry.  Co.  v.  Birkett,  62  111.  332. 

It  follows,  therefore,  that  damages  done  to  land,  not  taken, 
having  once  been  assessed,  when  additional  damag(*s  are 
claimed  upon  the  allegation  that  the  assessment  which  has 
l)een  had  was  upon  the  biisis  of  a  special  mode  of  construc- 
tion or  operation  which  has  since  been  departed  from,  the 
first  question  for  determination  is,  to  what  esjKKnal  kind  of 
constmction  or  operation  were  the  damages  in  the  first  litiga- 
tion had  ?    In  other  woi'ds,  what  are  the  sources  from  which 
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the  damages,  once  awarded,  sprang  ?  If  in  the  former  pro- 
ceeding there  was  no  restriction  wliatever,  if  damages  were 
then  assessed  for  everything  whicli  it  was  reasonably  probable 
would  ensue  from  the  taking  and  use  of  certain  land  for 
railroad  purposes,  then  there  can  be  no  additional  damage 
from  the  use,  for  the  same  purpose,  of  the  same  land. 

It  does  not  appear  that  in  the  former  proceeding  any  par- 
ticular mode  of  construction  was  stipulated  for,  or  that  any 
special  plan  was  submitted;  but  it  is  shown  that  the  judge 
before  whom  the  cause  was  tried,  a  jury  having  been 
waived,  inspected  the  premises  and  saw  that  the  road  was 
then  constructed  and  passed  the  premises  now  under  con- 
sideration, at  about  the  natural  surface  of  the  ground. 
Were,  then,  the  damages  in  the  former  proceeding  assessed 
w4th  a  view  to  the  existence  of  a  surface  road  only  ? 

In  St.  Louis,  Jacksonville  &  Chicago  Ry.  Co.  v.  Mitchell, 
47  111.  165,  it  was  held  in  a  proceeding  to  obtain  the  right 
of  way  across  certain  lands  for  the  purpose  of  reducing  the 
damages,  evidence  should  have  been  admitted  to  show  that  the 
company  had  contracted  for  the  building  of  a  fence  through 
the  land  and  had  provided  the  lumber  therefor.  It  would 
seem  from  this  that  if  the  jury  had  visited  the  premises  and 
found  a  fence  already  constructed  by  the  company,  they 
would  have  been  bound  to  take  such  fact  into  consideration 
in  arriving  at  their  verdict. 

In  Carpenter  v.  Eastern  &  Amboy  R.  R.  Co.,  24  N.  J.  Eq., 
it  api^eared  that  the  commissioners  to  assess  damages  from 
the  taking  and  use  of  a  right  of  way  for  a  railroad,  proposed 
to  be  located  through  a  farm,  were  informed  by  agents  of 
the  company  that  the  road  would  pass  over  the  farm  by  an 
iron  bridge,  supported  by  abutments,  and  assessed  damages, 
and  a  settlement  was  made  upon  that  understanding.  The 
road  having  changed  its  intention  and  concluded  to  cross 
the  farm  by  a  "  fill,"  the  court  u\yon  this  state  of  facts  held 
that  the  owner  was  entitled  to  recover  such  increased  com- 
pensation as  was  equal  to  the  increased  damage.  In  Boyd  v. 
Negley,  53  Penn.  St.  387,  it  is  said  that  when  a  petitioner 
adopts  a  grade  before  the  damages  aire  assessed,  and  marks 
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the  gracle  by  grade  pins  along  the  route,  these  having  been 
seen  by  the  jury,  it  must  be  presumed  to  have  assessed  such 
damages  as  would  be  caused  by  the  construction  of  a  road 
vnXh  the  grade  marked,  and  with  the  filling  or  embankments 
indicated.  It  is  questionable  whether,  in  view  of  the  pr/)x- 
imity  of  Madison  street,  which  the  road  crossed,  appellant 
had  at  the  time  of  the  former  proceedings  any  such  authority 
from  the  town  of  Cicero,  in  which  these  lands  were,  as 
would  hav6  enabled  it  to  have  passed  the  premises  of  appel- 
lee upon  any  grade  save  one  nearly  that  of  the  natural  sur- 
face. The  ordinance  authorizing  the  consti*uction  of  a  via- 
duct seems  to  have  been  passed  September  26,  1885;  the  judg- 
ment in  the  former  proceeding  was  entered  May  31,  1884. 
We  are,  for  these  reasons,  of  the  opinion  that  damages  must 
be  presumed  to  have  been  in  the  former  proceeding  assessed 
upon  the  basis  of  a  road  passing  the  premises  of  appellee  at 
about  the  natural  surface  grade.  The  chjinge  of  construction 
that  has  been  made  since  the  former  proceeding,  is  that  the 
road  passing  and  near  to  the  premises  of  appellee,  has  been 
raised,  an  enbankment  having  been  constructed,  varying  in 
height  from  eight  to  seventeen  feet;  this  embankment  has 
been  constructed  and  the  road  runs  upon  land  which  the 
company  own  in  fee. 

What  are  the  elements  that  may  be  considered  in  ascertain- 
ing  the  sum,  if  any,  which  appellant  is  entitled  to  recover 
because  of  the  building  of  this  embankment  and  the  running 
of  trains  thereon  ? 

Any  real  property  may  be  damaged  or  benefited  by  what 
is  done  upon  property  adjacent  to  or  in  the  vicinity.  As  the 
owner  can  not  be  called  upon  to  pay  private  individuals  or 
corporations  for  the  benefit  which  may  come  to  his  property 
from  the  construction  bv  them  of  manufactories  or  fine 
dwellings  in  the  vicinity  of  his  premises,  so  there  are  certain 
depreciations  in  the  value  of  his  lands,  for  which,  arising  as 
they  may  from  things  which  every  owner  of  property  had 
a  right  to  do,  he  can  not  claim  comj)ensation.  If  an  unsightly 
structure  be  erected  or  suffered  to  remain  in  a  beautiful  res- 
idence neighborhood,  its  tendency  is  to  depreciate  the  value 
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of  surrounding  property,  but  it  is  not  a  damage  for  which  a 
recovery  can  be  had.  So  to  a  beautiful  view;  the  prospect 
which  one  has  from  his  Avindows,  adds  to  the  value  of  his 
home,  and  positive  damage  is  done  when  his  neighbor,  by 
the  rearing  of  a  lofty  structure,  shuts  out  all  sight  of  the 
•  pleasant  landscape;  but  the  law  affords  for  such  damage  no 
redress.  The  maxim,  "  sic  utere  tuo  ut  aliemim.  non  laedas^^ 
in  its  practical  application,  means  only  that  one  in  the  use 
of  his  own  property  must  not  infringe  upon  the  lawful 
rights  of  others. 

Had  the  strip  of  land  to  the  west  of  appellee's  premises, 
upon  Avhich  this  railroad  runs,  been  owned  by  a  private  citi- 
zen, he  might  have  built  thereon  an  embankment  or  a  wall 
seventeen  or  forty  feet  high,  without  rendering  himself 
liable  to  appellee  for  the  loss  of  view  he  had  thus  caused,  or 
the  difficulties  he  had  thrown  in  the  way  of  the  opening  of 
streets  running  through  and  west  of  the  premises  of  appel- 
lee. So,  too,  such  private  owner,  in  an  uninhabited  neigh- 
borhood, such  as  this  was,  might  liave  built  upon  his  prem- 
ises a  saw-mill,  an  ice-house,  cattle  sheds  or  other  structures, 
undesirable  in  a  fine  residence  neighborhood,  but  whose 
erection  would  have  been  a  lawful  use,  and  one  of  which 
ap])ellee  could  not  have  successfully  complained  in  a  court 
of  justice.  Buildings  and  works  of  this  class  miglit  have 
been  entirely  incojisistent  with  the  use  to  which  appellees 
designed  to  put  his  property;  they  might  have  rendered  his 
property  less  or  more  valuable  than  it  otherwise  would  have 
been — might  practically  have  put  money  in  or  taken  it  from 
his  pocket;  yet  he  would  not  in  either  case  have  been  called 
upon  to  pay,  or  been  entitled  to  receive  compensation. 

We  understand  that  the  constitution  and  laws  of  this 
State,  so  far  as  compensation  is  concerned,  place  the  taking 
and  use  of  property  for  public  purjK)ses  on  the  condition 
that  exists  with  respect  to  private  use.  The  owner  of  prop- 
erty taken  or  held  for  public  purposes,  if  he  devotes  his 
property  to  any  use  which  would  be  a  nuisance,  or  would 
be  actionable  if  done  by  a  private  citizen,  may  be  made  to 
pay  just  compensation  for  the  damage  done  to  the  property 
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of  others  by  such  use;  but  the  liability  of  the  owner  of 
property  devoted  to  public  uses  is  no  greater  than  is  that  of 
the  owner  of  property  held  for  private  purposes;  the  right 
of  one  to  use  without  being  liable  for  damage  is  the  equal 
of  the  other. 

In  Eigney  v.  The  City  of  Chicago,  102  111.  64-80,  the 
court  says  :  "  There  are  certain  injuries  which  ai^e  neces- 
sarily incident  to  the  ow^nership  of  property  in  towns  or 
cities,  that  directly  impair  the  value  of  private  property, 
for  which  the  law  does  not  and  never  has  afforded  any  relief. 
For  instance,  the  building  of  a  jail,  police  station,  or  the  like, 
will  generally  cause  a  direct  depreciation  in  the  value  of 
neighboring  property;  yet  that  is  clearly  a  case  of  damnum 
absque  injuria,'^^  And  further  in  the  same  case  the  court 
said :  "  In  all  cases,  to  warrant  a  recovery,  it  must  appear 
there  has  been  some  direct,  physical  disturbance  of  a  right, 
either  public  or  private,  w^hich  the  plaintiff  enjoys  in  connec- 
tion with  his  property,  and  w^hich  gives  to  it  an  additional 
value,  and  that  by  reason  of  such  disturbance  he  has  sustained 
a  special  damage  Avith  respect  to  his  property  in  excess  of  that 
sustained  by  the  public  generally."  To  the  same  effect  are 
the  cases  of  City  of  Chicago  v.  Union  Bldg.  Association, 
102  111.  379-394;  "City  of  Olney  v.  Wharf,  115  111.  519;  Hall 
V.  Mayor  of  Bristol,  2  Law  Eepts.  C.  P.  C.  322;  Chamber- 
land  V.  West  End  Ey.  Co.,  10  E.  C.  L.  604. 

The  erection  of  an  embankment  upon  the  premises  of  a]> 
pellee,  no  right  of  access  or  approach  having  been  disturbed, 
did  not,  nor  does  the  mere  running  of  cars  thereon,  consti- 
tute a  physical  disturbance  of  any  of  appellee's  rights.  The 
court  ought  not,  therefore,- to  have  permitted  evidence  of 
damage,  because  of  the  erection  of  an  embankment,  to  have 
been  given  to  the  jury.  So  far  as  appears,  appellee  never  had 
any  rights  touching  the  construction  of  an  embankment 
upon  the  premises  of  appellant,  or  to  have  his,  appellee's, 
land  left  so  that  streets  could  be  cut  across  it  without  going 
under  a  luilroad  track,  or  to  have  the  strip  of  land  lying 
west  of  his  grounds  unoccupied  by  undesirable  structures,  or 
such  as  w^ould  depreciate  the  value  of  his  property. 
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Appellee,  we  presume,  did  have  the  right  that  dust,  smoke 
and  cinders  should  not  be  thrown  upon  his  premises;  such 
action  upon  the  part,  either  of  a  private  individual  or  the 
public,  it  is  quite  likely  would  have  been  a  direct  physical 
disturbance  of  a  right  which  appellee  had  in  connection 
with  his  property;  for  such  disturbance  upon  the  part  of  an 
individual,  the  law  has  always  afforded  a  remedy;  and  in 
this  State,  since  the  adoption  of  our  present  constitution, 
providing  that  private  property  shall  not  be  damaged  for 
])ublic  use  without  just  compensation,  a  remedy  is  given  to 
the  owner  for  such  interference,  whether  by  or  for  the  pub- 
lic, or  by  private  individuals. 

Our  attention  has  been  called  to  the  language  of  the  Su- 
preme Court,  repeatedly  used,  that  in  cases  arising  under 
the  provisions  of  the  constitution  relative  to  the  damaging 
of  property  for  public  use,  "  the  depreciation  is  determined 
by  comparing  its  value  before  and  after  the  structure  is 
made  which  produces  the  injury."  As  applied  to  the  facts 
of  the  cases  in  which  such  language  was  used,  it  was  cor- 
rect and  a])plicable,  Such  language  has  not,  however,  so 
far  as  we  are  aware,  been  used  in  a  case  like  the  present,  or 
in  any  instance  where  an  attempt  had  been  made  to  recover 
damages  for  the  doing  for  public  purposes,  of  that  for  which, 
if  done  for  private  uses,  no  action  would  have  lain. 

In  the  former  proceeding  damages  were  awarded  to  the 
o^vner  of  these  premises  for  the  taking  of  a  strip  of  land 
thirty-three  feet  wide,  adjacent  to  and  west  of  the  land  now 
under  consideration,  and. an  adjudication  was  also  had  as  to 
the  damage  which,  as  the  owner  of  these  premises,  it  was 
reasonably  probable  he  would  sustain  from  such  taking, 
and  from  the  construction  and  operation  of  a  railroad  as 
then  proposed  and  indicated;  that  included  such  throwing 
of  smoke,  cinders  and  dust  upon. these  premises,  as  it  was 
reasonably  probable  would  ensue  from  a  railroad  running  at 
about  the  natural  surface  of  the  ground.  If  the  subsequent 
elevation  of  the  track  causes  any  more  than  this  quantity 
of  cinders,  etc.,  to  be  cast  upon  the  premises  of  appellee, 
and  thereby  he  suffers  an  additional  damage,  he  is  entitled 
to  recover  therefor. 
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In  saying  what  we  have  as  to  the  throwing  of  dust,  cin- 
ders, etc.,  upon  the  premises  of  appellee,  we  do  not  wish  to 
be  understood  as  prejudging  the  case  at  bar  on  another  trial, 
as  in  all  cases  of  this  kind  the  right  to  recover  for  interfer- 
ence with  an  alleged  right  appurtenant  to  property  must 
necessarily  depend  on  the  existence  of  the  rights  asserted. 
In  this  respect  the  rights  as  to  property  vaW  with  the  situ- 
ation, surroundings,  etc.  If  a  person  should  erect  a  dwell- 
ing house  in  the  immediate  vicinity  of  a  blast  furnace  and 
rolling  miU,  it  would  hardly  be  contended  that,  having  seen 
fit  to  go  and  make  his  home  in  such  a  neighborhood,  he 
would  be  entitled  to  enjoin  the  proprietors  of  the  furnace 
from  filling  the  air  with  smoke,  or  from  disturbing  the 
serenity  of  his  repose  by  the  loud  and  jarring  noise  that  the 
carrying  on  of  their  works  necessarily  involved. 

Every  person  has  a  right  to  the  reasonable  enjoyment 
of  his  property.  What  is  a  reasonable  use  of  one's  property 
must  necessarily  depend  upon  the  circumstances  of  each 
case;  for  a  use  for  a  particular  purpose  and  in  a  particular 
way,  in  one  locality,  might  be  lawful,  and  a  nuisance  in 
another.  Barnes  v.  Hathorn,  54  Me.  124;  Wiers'  Ap}:K?al, 
74  Penn.  St.  230;  Bamford  v.  Tumley,  3  B.  &  S.  62;  Tip- 
ping V.  St.  Helen's  Smelting  Co.,  4  B.  &  S.  608. 

It  is  urged  that  the  conclusion  arrived  at  in  the  former 
proceeding,  that  these  lands  wotild  not  be  damaged  by  the 
construction  of  this  road  running  at  about  the  natural  sur- 
face  grade,  must  have  been  upon  the  theory  that  the  bene- 
fit derived  from  the  opportunity  thus  afforded  for  switch 
connection  from  manufactories  and  coal  yards  that  might 
be  located  on  these  lands,  equaled  any  damage  incident  to 
its  .construction  and  operation.  Api)ellee  insists  that  there 
is  no  opportunity  for  switch  connection  from  his  premises 
with  the  road  as  now  constructed,  and  that  consequently 
his  lands  do  not  now  have  a  benefit  considered  in  the  former 
proceeding. 

Upon  what  theory  the  court  came  to  the  conclusion 
arrived  at  in  the  former  proceeding  we  can  not  know.  By 
the  former  judgment  it  was  established  that  these  lands 
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w,ere  not  damaged  by  the  road  as  it  then  existed.  By  the 
change  of  grade  which  has  since  been  made,  the  right  to 
have  switch  connections  has  not  been  taken  away.  No 
switch  connections  have  been  destroyed;  the  property  was 
then  and  is  now  vacant  and  unoccupied.  All  that  has  been 
done  in  this  regard  is  that  the  present  grade  may  require 
that  the  manufactories,  etc.,  hereafter  located  on  these 
premises  shall,  in  order  to  have  useful  switch  connections,  be 
constructed  with  reference  to  the  present  situation;  such  con- 
struction may  be  more  expensive  and  may  be  more  or  less 
advantageous  than  one  adapted  to  switch  connection  with 
a  road  running  at  a  natural  surface  grade.  It  is  not  diffi- 
cult to  see  that  there  may  be  advantages  or  disadvan- 
tages in  having  a  railroad  pass  one's  premises  upon  a  viaduct 
seventeen  feet  high  rather  than  upon  the  surface  of  the 
ground.  All  these  things  may  be  properly  taken  into  con- 
sideration in  this  case,  it  being  borne  in  mind  that  a  recovery 
can  be  had  only  for  such  damages,  if  any,  as  are  in  addition 
to  any  that  arose  from  the  road  when  running  at  about  the 
natural  surface ;  and  that  damages  can  only  be  awarded  for 
a  direct  physical  disturbance  of  a  right  which  the  property 
owner  has  in  respect  to  his  property,  a  right  which  exists  in 
respect  to  the  use,  for  private  as  well  as  public  purposes,  of 
other  property. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and 
the  cause  remanded.  lieversed  and  remanded. 


Catharine  M.  Heise 

50    314  V. 


Charles  Starr  et  al. 

Creditors^  Bills — Rece ive rs — Pract ice. 

1.  The  place  to  seek  redress  for  the  acts  of  a  receiver,  who  is  claimed 
to  be  a  trespasser  for  acting  under  the  directions  of  a  given  court,  is 
not  before  the  same  tribunal. 

2.  This  court  will  not  look  through  the  details  of  an  account  to  see  if  it 
contains  incorrect  items;  the  party  desiring  to  take  advantage  of  them, 
must  point  them  out. 


First  Disteict — March  Term,  1892.         407 

Heise  v.  Starr. 

8.  This  court  should  not  be  aaked  to  pass  upon  general  objections 
to  the  final  report  of  a  receiver;  the  items  objected  to  should  be  speci- 
fied. 

4.  When  a  judgment  creditor's  bill  is  filed,  generally  it  is  the  duty  of 
the  court  to  require  the  judgment  debtor  to  deliver  to  a  receiver  all 
property  in  his  possession,  not  exempt  by  statute.  If  third  persons  claim, 
they  may  present  their  claims  to  the  court,  or  apply  for  leave  to  sue  the 
receiver. 

5.  .  If  the  property  remains  in  the  hands  of  the  receiver,  his  expenses 
in  taking  care  of  it  are  a  charge  upon  it  regardloee  of  owner^liip. 

6.  Where  a  receiver  paid  out  money  for  expenses  not  directed  by  a 
previous  order  of  the  court,  the  subsequent  sanction  by  the  court  will 
not  prevent  a  review  of  the  charges. 

[Opinion  filed  May  24,  1892.] 

In  error  to  the  Superior  Court  of  Cook  County;  the 
lion.  Egbert  Jamiesox,  Judge,  presiding. 

Messrs.  Page,  Eliel  &  Rosenthal,  for  plaintiff  in  error. 

Mr.  C.  M.  Hakdy,  for  defendant  in  error  St  Clair  Suther- 
land. 

Gary,  J.  On  the  25th  day  of  March,  1887,  Charles  Starr 
and  Frank  Duckett,  by  the  same  solicitor,  each  tiled  in  the 
Superior  Court  a  judgment  creditor's  bill  against  William 
Heise.  The  record  is  rather  ambiguous,  but  it  would  seem 
that  subsequent  proceedings,  which  are  complained  of  upon 
this  writ  of  error,  were  in  both  causes,  as  if  they  were 
consolidated. 

April  29,  1887,  St.  Clair  Sutherland  was  appointed  re- 
ceiver of  the  proy)erty  of  Heise.  May  4,  1887,  Eliza  Made- 
line Wilson,  who  is  since  dead,  and  of  whose  will  the 
plaintiff  in  error  is  executrix,  filed  a  petition  claiming  that 
the  proj^)erty  in  the  possession  of  the  receiver  was  hei*s,  and 
the  truth  of  that  claim  was  afterward  established;  but 
before  that  was  done  the  receiver,  under  the  order  of  the 
court,  had  sold  the  property.  The  proce:eds  have  been 
mainly  consumed  in  expenses,  and  the  plaintiff  in  error  is 
now  seeking  some  com[)ensation  for  her  projxjrty.  It  is 
probable  that  the  original  complainants  are  ])ecuniarily 
unable  to  give  her  that  compensation,  if  she  had  a  decree 
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against  them  for  it.  She  therefore  turns  upon  the  receiver 
and  sums  up  her  claim  against  him  in  these  concluding 
words  of  her  brief : 

"The  receiver  had  taken  property,  not  the  judgment 
debtor's,  but  of  an  innocent  third  party.  Under  the  guise 
of  his  receivership  that  property  was  wholly  lost.  Could 
equity,  which  had  so  far  prevented  the  owner  from  obtain- 
ing her  own,  at  the  last,  when  by  its  own  decree  the  court 
acknowledged  itsen^or  and  lack  of  jurisdiction,  do  less  than 
order  restitution  of  that  which  had  been  wrongfully  taken  i " 

The  points  leading  to  that  conclusion  are : 

"  1.  There  was  error  in  appointing  a  receiver  in  the  first 
instance. 

2.  The  creditors  had  a  complete  remedy  at  law. 

3.  There  was  error  in  not  removing  the  receiver  upon 
the  petition  of  the  intervening  petitioner. 

4.  Has  no  title,  but  is  an  argument  that  the  receiver  is 
responsible  as  a  trespasser. 

5.  The  court  erred  in  allowing  the  reports  and  accounts 
of  the  receiver. 

6.  The  court  erred  in  denying  the  intervening  petitioner 
any  relief  against  the  receiver  for  the  sacrifice  of  her  prop- 
erty." 

If  the  receiver  was  a  trespasser,  the  place  to  seek  redress 
was  not  before  the  tribunal  under  whose  orders  he  acted. 
No  precedent  can  be  found  where  a  court  punished  obedi- 
ence. The  whole  matter,  except  point  5,  resolves  itself 
into  a  claim  that  such  a  precedent  shall  bo  made,  and  all 
that  is  said  under  point  5  is,  "  this  was  but  aiding  in  the 
absorption  of  the  property,  to  which  the  receiver  had  in  the 
first  instance  no  right.  Again,  the  expenditures  allowed 
the  receiver  were  largely  in  excess  of  the  limit  first  fixed  by 
the  court,  largely  in  excess  of  what  they  ought  to  have 
been,  and  should  not  have  teen  allowed."  Under  such  gen- 
eral words  of  objection  a  court  will  not  look  through  details 
of  an  account;  the  party  must  do  the  work  of  picking  out 
wrong  items,  if  there  be  any. 

Even  the  abstract  only  contains  two  lines  and  a  fraction 
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referring  to  ''  objections  "  and  "  further  objections  "  to  the 
''  final  report  o'f  receiver,"  filling,  as  the  marginal  paging 
shows,  eight  pages  of  the  record,  without  at  all  specifying 
any  objections  to  aiiy  item.  Chicago  City  Ry.  Co.  v.  Van 
Vleck,  40  111.  App.  367. 

That  a  practice,  much  too  loose,  by  which  property  is 
sacrificed  and  owners  much  wronged,  does  often  obtain  and 
needs  a  check,  we  are  ready  to  acknowledge,  and  whenever 
a  cause  is  so  presented  that  we  can  do  so,  we  are  ready  to 
do  our  part  toward  stopping  it.  Heffron  v.  Eice,  40  111. 
App.  244. 

When  a  judgment  creditor's  bill  is  filed,  generally  it  is 
the  duty  of  the  court  to  require  the  judgment  debtor  to  de- 
liver to  a  receiver  all  projxjrty  in  his  possession,  not  exempt 
by  statute.  If  third  persons  claim,  they  may  present  their 
claims  to  the  court,  or  apply  for  leave  to  sue  the  receiver. 

If  the  property  remains  in  the  hands  of  the  receiver,  his 
expenses  in  taking  care  of  it  are  a  charge  upon  it,  regard- 
less of  ownership.  Hopfensack  v.  Hopfensack,  61  How.  Pr. 
Eep.  498. 

"  When  it  becomes  the  duty  of  a  court  of  equity  to  take 
property  under  its  own  charge,  through  a  receiver,  the  prop- 
erty becomes  chargeable  with  the  necessary  expense  incurred 
in  taking  care  of  and  saving  it,  including  the  allowance 
to  the  receiver  for  his  services."  BeckAvith  v.  Carroll,  56 
Ala.  12,  cited  in  Beach  on  Receivers,  Sec.  771;  High  on 
Receivers,  Sec.  796;  2  Dan.  Chy.  1753. 

Had  the  receiver  paid  out  money  for  expenses  not  directed 
by  a  previous  order  of  the  court,  the  subsequent  sanction  by 
the  court  would  not  prevent  a  review  of  the  charges. 
Heflfron  v.  Rice,  40  111.  App.  244.  But  no  such  charges,  if 
any  there  be,  are  brought  to  our  notice. 

Whether  the  plaintiff  in  error  be  entitled  to  any  redress 
against  the  original  complainants,  is  a  question  not  raised  on 
this  record. 

No  error  appears  and  the  decree  is  affirmed. 

Decree  affirmed. 
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Marshall  Field  &  Co.  et  al. 

V. 

City  of  Chicago. 

Municipal  Corporations — City  of  Chicago — Smoke  Ordinance  of—- 
Prosecution  Under — Praxitice — Instructions, 

1.  Argument  to  this  court  that  a  municipal  ordinance  in  invalid  after 
the  same  has  been  held  to  be  valid  by  the  Supreme  Court  of  the  State, 
is  misplaced. 

2.  An  instruction  requiring  a  plaintiff  to  prove  what  may  be  pre- 
sumed without  proof,  should  not  be  given. 

3.  A  jury  must  be  i)rosumed  to  know  that  smoke  from  chimneys  is,  in 
large  cities,  both  injurious  and  annoying. 

[Opinion  filed  May  26, 1892.] 

Appeal  from  the  Criminal  Court  of  Cook  County;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

Messrs.  Gaetside  &  Leffingwell,  for  appellants. 

Messrs.  Charles  A.  Dibble  and  Isidore  H.  Himes,  for 
appellee. 

Gary,  J.  This  is  a  prosecution  by  the  city,  of  the  appel- 
lants, for  a  violation  of  the  "  Smoke  Ordinance,"  which  was 
held  by  the  Supreme  Court  in  Harmon  v.  City  of  Chicago, 
110  111.  400,  to  be  a  valid  ordinance,  and  therefore  all  argu- 
ment to  the  contrary  to  this  subordinate  court,  is  misplaced. 

Two  witnesses,  uncontradicted,  testified  to  dense  smoke 
that  could  not  be  seen  through,  coming  from  the  chimney 
of  the  retail  store  of  the  appellants,  on  the  11  th  day  of  June, 
1891,  for  several  minutes.  The  evidence  is  not  very  satis- 
factory as  to  the  surroundings  of  that  store,  located  at  the 
northeast  corner  of  State  and  Washington  streets,  in  the 
city  of  Chicago,  but  it  may  fairly  be  presumed  that  in  the 
discussion  of  the  case  before  a  Chicago  jury,  the  surround- 
ings of  that  great  house,  with  a  business  of,  we  should  be 
afraid  to  conjecture  how  many  millions  per  annum,  must 
necessarily  have  been  assumed. 
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In  Munn  v.  Burch,  25  III.  35,  Judge  Caton  said :  "  Courts 
will  not  protend  to  be  more  ignorant  than  the  rest  of  man- 
kind," and  the  fact>  that  the  northeast  corner  of  those 
streets  is  in  the  business  center  of  the  second  city  of  the 
Nation,  may  almost  be  judicially  noticed. 

The  appellants  urge  that  the  testimony  of  one  witness, 
that  in  the  eight  days,  beginning  with  July  10, 1891,  no 
dense  smoke  came  from  their  chimneys,  was  excluded 
wrongly.  They  had  before  given  evidence  that  the  m^ans 
of  preventing  smoke  were  the  same  in  July  as  in  June,  but 
the  care  and  skill  with  which  the  fire  is  attended,  were 
also  proved  to  affect  the  quantity  of  smoke  emitted,  so  that 
even  if  what  did  not  happen  in  July,  could,  under  any  circum- 
stances, be  evidence  that  something  did  not  happen  in  June, 
which  we  do  not  decide,  the  proof  of  identity  of  conditions 
did  not  go  far  enough.  They  also  complain  of  the  refusal 
of  this  instruction :  "  The  jury  are  instnicted  that  it  is  the 
duty  of  the  city  to  prove  that,  among  other  things,  the  smoke 
that  issued  from  the  chimney  of  the  defendants  at  the  time 
complained  of  was  not  only  dense,  but  was,  at  that  partic- 
ular time,  of  a  nature  detrimental  to  the  property  which 
was  close  enough  in  proximity  to  it  to  be  affected  by  it 
injurioush%  or  was  of  a  nature  to  be  personally  annoying 
to  the  public  at  large,  and  unless  the  jury  believe,  from  the 
evidence,  that  the  smoke  complained  of  was,  at  the  partic- 
ular time  in  question,  dense,  and  also  proved  to  be  detri- 
mental to  property  within  the  city  of  Chicago,  or  was  of  a 
nature  to  be  pereonally  annoying  to  the  public  at  large,  then 
vour  verdict  should  be  for  the  defendants." 

The  last  half  of  it,  as  to  what  the  jury  should  believe  in 
order  to  convict,  was  perhaps  proper;  but  the  first  half, 
requiring  the  city  to  prove  what  may  be  presumed  without 
proof,  was  not. 

It  is  matter  of  common  knowledge  that  smoke  becomes 
soot,  which  falls  and  blackens  where  it  rests;  that  it  is  in- 
jurious to  vegetation,  to  many  kinds  of  goods,  and  annoying 
to  people.  This  common  knowledge  is  so  generally  diffused 
in  Chicago,  that  no  jury  could  be  Avithout  it. 

The  judgment  is  affirmed.  Juihjment  affirmed. 


412 


Appellate  Couhts  of  Illinois. 


Vol.  44.] 


Irwin  V.  Brown. 


44    412 
145fc  199 


Alice  L.  Irwin  and  William  A.  Paulsen 

V. 

Flora  A.  Brown. 


Mortgages — Foreclosure. 

Upon  a  bill  filed  to  foreclose  a  mortgage  upon  an  undivided  one- 
third  of  certain  real  estate,  the  same  being  given  under  a  contract  of 
settlement  between  complainant  and  one  of  the  defendants,  this  coiurt 
holds  that  the  evidence  fails  to  show  that  there  was  being  pledged  only 
the  incumbered  interest  which  said  defendant  had  at  one  time  con- 
veyed to  a  i)er8on  named;  that  no  valid  consideration  appears  for  the 
alleged  agreement  to  release  the  mortgage  in  question  and  to  deliver  up 
the  note  secured  thereby;  tliat  it  was  not  error  for  the  trial  court  to  fail 
in  its  decree  to  give  any  reason  for  the  dismissal  of  Uie  cross-bill  filed  by 
said  defendant,  other  than  that  it  was  for  want  of  equity,  and  declines 
to  interfere  with  the  decree  for  the  complainant. 

[Opinion  filed  May  26,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Kirk  Hawes,  Judge,  presiding. 

November  17,  1889,  Flora  A.  Brown,  the  appellee,  filed 
her  bill  to  foreclose  a  mortgage  on  an  undivided  one-third 
of  certain  property  on  Wells  street,  in  Chicago. 

The  mortgage  was  given  to  secure  the  notes  of  William 
A.  Paulsen,  dated  June  25,  1886,  amounting  to  $13,500, 
and  the  mortgage  sought  to  be  foreclosed  was  executed  in 
August,  1886,  by  Alice  L.  Irwin  and  husband,  Mrs.  Irwin 
being  a  sister  of  Paulsen  and  a  niece  of  the  appellee. 

The  mortgage  was  given  under  a  contract  of  settlement 
between  Flora  A.  Brown  and  Mr.  Paulsen,  made  on  the 
25th  day  of  June,  1886,  and  purporting  to  be  in  settlement 
of  all  dispute  between  them. 

The  bill,  as  well  as  the  proof,  shows  that  when  Augusta 
Paulsen,  mother  of  the  appellants  in  this  case,  died,  in  1882, 
she  left,  with  other  property,  the  property  in  question  to  her 
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tliree  children,  Mrs.  Irwin,  William  A.  Paiilsen  and  Julius 
Y.  Paulsen;  that  in  April,  1886,  Mr.  Paulsen  made  a  deed 
of  his  undivided  one-third  to  Mrs.  Irwin;  that  on  the  same 
dav  that  the  deed  was  delivered  to  her,  which  was  four  davs 
after  it  bore  date,  Mrs.  Irwin  and  husband  reconveyed  to 
him  by  warranty  deed.  The  deed  to  Mrs.  Irwin  was  placed 
immediately  of  record,  while  the  deed  back  was  not  recorded 
until  February  4,  1887,  a  date  later  than  the  contract  of  set- 
tlement, and  also  later  than  the  execution  of  the  mortgage. 

The  contract  of  settlement  contained,  among  others,  the 
following  provisions : 

"  Flora  A.  Brown  is  to  execute  a  deed  to  said  Paulsen,  or 
such  person  as  he  may  designate,  of  the  five  houses  on  the  cor- 
ner of  Stone  and  Astor  streets,  Chicago,  conveying  the  same 
subject  to  the  mortgage  for  $22,000,  and  to  all  claims  of  con- 
tractors and  others  for  debts  incurred  in  the  construction  of 
said  houses,  to  be  assumed  by  the  grantee." 

"  Said  Paulsen  to  execute  to  said  Flora  A.  Brown  one 
note  for  $1,000  due  on  or  before  three  years,  and  one  note 
for  §12,500  due  on  or  before  ten  years,  each  to  bear  interest 
at  five  per  cent,  payable  half  yearly,  said  notes  to  be  se- 
cured by  a  mortgage  to  be  executed  by  Alice  L.  Irwin  and 
husband,  conveying  the  undivided  one-third  of  all  those 
parts  of  lot  eleven  in  Xorth  addition  to  Chicago,  and  the 
land  lying  between  said  lot  eleven  and  North  Clark  street, 
which  was  owned  bv  Augusta  Paulsen  at  the  time  of  her 
death,  said  mortgage  to  be  a  valid  and  first  lien  save  as  to 
the  mortgage  on  said  property  made  by  said  Augusta  Paul- 
sen." 

"  Said  Flora  A.  Brown  to  advance  to  said  Paulsen  the 
sum  of  $1,000  in  cash,  to  be  applied  to  the  payment  of  in- 
terest due  on  the  aforesaid  mortgage  of  $22,000  and  the 
tuxes  due  on  said  proi)erty.  Said  advance  of  $1,000  to  be 
repaid  by  the  aforesaid  note  of  that  amount  due  in  three 
years.  A  note  of  said  Paulsen  of  $500  held  by  Flora  A. 
Brown,  to  be  surrendered  to  him.  Said  notes  shall  be 
marked  *  non-negotiable.' " 

The  apj^)ellee  claims  in  this  case,  that  she  relied  solely  upon 
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the  records  in  taking  the  security  for  Paulsen's  debt;  Mrs. 
Brown  also  claims  that  at  the  time  of  the  examination  of 
the  record  there  were  shown  to  be  defects  in  the  title  to 
the  one-third  conveyed  to  Mrs.  Irwin  by  Mr.  Paulsen,  in  this : 
first,  Mr.  Paulsen's  wife  had  riot  joined  in  the  deed  to  Mi's. 
Irwin  and  so  had  an  inchoate  right  of  dower  therein,  and 
second,  a  creditor's  bill  had  been  filed  by  one  Wiemers, 
seeking  to  set  aside  the  deed  to  Mrs.  Irwin,  and  to  declare  a 
judgment  against  Paulsen,  mentioned  in  the  bill,  a  lien 
upon  Paulsen's  third. 

Mrs.  Irwin  claims  by  way  of  defense  that  it  was  distinctly 
understood  and  agreed  between  all  the  parties,  that  the  only 
reason  that  she  executed  the  mortgage  was  that  the  title  to 
]V[r.  Paulsen's  one-third  appeared  of  record  to  be  in  her,  and 
that  all  parties  to  the  contract  intended  and.  understood 
that  the  mortgage,  when  executed,  should  convey  Mr.  Paul- 
sen's one-third  and  no  other;  that  she  received  no  consider- 
ation for  the  execution  of  the  mortgage;  that  it  was  done 
solely  for  Mr.  Paulsen's  accommodation;  that  Mrs.  Brown 
knew  that,  and  accepted  the  mortgage  upon  Paulsen's  one- 
third. 

Mr.  Paulsen's  defense  is  upon  the  ground  that  the  con- 
tract of  June  25,  1888,  did  not  embody  the  full  tenns  of 
the  settlement. 

That  at  the  time  of  making  this  last  named  contract,  and 
for  the  purpose  of  inducing  him  to  make  it,  Mrs.  Brown  had 
a  verbal  agreement  with  him;  stated  that  the  amount  of  the 
notes  should  not  make  anv  difference  with  him,  as  he  would 
never  be  called  upon  or  expected  to  pay  them,  and  that  just 
as  soon  as  she  was  satisfied  that  he  should  get  the  benefit 
of  it  she  should  let  him  have  them  and  that  in  case  of  her 
death  she  would  provide  in  her  will  for  their  surrender  and 
cancellation,  and  that  the  notes  should  be  made  "  not  nego- 
tiable." lie  says  that  these  verbal  agreements  were  after- 
w^ard  reduced  to  writing  and  signed  by  her,  reciting  them 
and  making  some  further  agreements.  This  last  writing 
bears  date  J^ovember  11,  1886. 

These  matters  are  set  up  by  Mr.  Paulsen,  not  only  in  his 
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answer,  but  also  in  a  cross-bill;  in  her  answer  to  the  cross- 
bill Mrs.  Brown  affiiins  the  validity  of  the  debt  to  her, 
denies  she  ever  made  any  such  writing  as  that  of  November 
11,  1886,  avers  that  if  any  such  writing  is  in  existence,  pur- 
porting to  be  signed  by  faei*,  that  the  signature  is  a  forgery, 
and  further,  that  even  if  Ihe  did  sign  such  a  writing,  or 
make  such  an  agreement,  it  was  without  consideration  and 
void. 

The  Superior  Court  found  and  entered  a  decree  in  ac- 
cordance with  the  prayer  of  the  bill,  declaring  the  mortgage 
to  be  a  lien  upon  the  undivided  one-third  of  the  Wells  street 
property  inherited  by  Mrs.  Irwin  from  her  mother;  and 
tiie  Su])erior  Court  also  dismissed  for  want  of  equity  the 
cross-bill  filed  by  Paulsen  to  enforce  the  alleged  agreement 
of  release,  made,  he  says,  November  11,  1886. 

Messrs.  Black  &  Fitzgerald, 'Eugene  Clifford  and  M. 
Blanciiard,  for  appellants. 

Mr.  Frank  J.  Crawford,  for  appellee. 

Waterman,  P.  J.  It  is  distinctly  stated  in  the  contract  of 
settlement  made  between  Paulsen  and  Mrs.  Brown,  in  pur- 
suance of  Avhich  the  mortgage  in  question  was  executed, 
that  she  is  to  receive  a  mortgage  which  is  to  be  a  valid  and 
first  lien,  save  as  to  the  mortgage  made  by  Augusta  Paul- 
sen. 

A  mortgage  executed  by  Mrs.  Irwin,  upon  the  interest  of 
Paulsen  only,  would  have  been  of  doubtful  validity,  and  if 
valid,  would  not  have  been  a  first  lien.  It  would  have  been 
of  doubtful  validity,  because  the  title  to  Paulsen's  interest 
was,  by  virtue  of  the  conveyance  theretofore  made  by  Mrs. 
Irwin,  in  him,  Paulsen,  and  only  by  way  of  estoppel  could 
the  mortgage  have  been  of  any  effect;  if  the  mortgage  had, 
by  way  of  estoj)pel,  operated  as  a  conveyance  of  Paulsen's 
interest,  it  would  have  been  postponed  to  the  lien  acquired 
by  Wiemers  under  his  judgment  and  creditor's  bill  against 
Paulsen,  and  would  also  have  been  subject  to  the  dower 
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interest  of  Mrs.  Paulsen,  Avho  liad  not  joined  in  the  convey- 
ance by  him  made  to  Mrs.  Irwin. 

That  Mrs.  Brown  should  have  been  willing  to  accept  so 
doubtful  a  security,  in  place  of  the  valid  and  first  lien  to 
which  she  was  entitled,  is  improbable,  and  that  Mr.  Bab- 
bage,  an  experienced  solicitor,  who  was  acting  for  her, 
should  have  consented  to  receive  so  imperfect  a  lien  is 
incredible. 

All  previous  negotiations  are  presumed  to  have  been 
merged  in  the  agreemant  of  June  25th;  the  mortgage 
thereunder  given  is  consistent  with  the  agreement,  and 
whatever  may  have  been  the  understanding  of  Mrs.  Irwin 
as  to  what  she  was  doing  when  she  executed  that  instru- 
ment, unless  Mrs.  Brown  had  the  same  understanding,  the 
instrument  must  be  held  in  accordance  with  its  terms  to 
convey  the  undivided  one-third  of  the  property  therein 
described;  the  only  undivided  third  of  that  property  which 
Mrs.'  Irwin  then  had,  was  that  which  she  inherited  from  her 
mother ;  the  third  which  her  brother  had  once  conveyed  to 
her,  she  had  reconveyed  to  him  long  before  she  executed  this 
mortgage.  We  think  that  the  evidence  fails  to  show  that 
either  Mi's.  Brown  or  Mr.  Babbage  had  any  understanding 
that  there  was  only  being  pledged  the  incumbered  interest 
which  Mr.  Paulsen  had  once  conveved  to  Mrs.  Irwin. 

The  alleged  agreement  for  a  release,  dated  Nov.  11,  1886, 
Mrs.  Brown  denies  that  she  ever  executed.  If  she  made 
such  an  instrument,  entirely  for  the  benefit  of  her  nephew,  bj*" 
which  she  promised,  for  no  valuable  consideration,  to  give 
him  his  note  for  $12,500  and  to  release  at  his  request  the 
mortgage  securing  the  same,  why  did  he  not  retain  the 
instrument,  or  at  least  a  duplicate  original  thereof  i  The 
burden  of  proving  the  execution  of  this  dosumsnt  was 
upon  him;  his  oath  is  opposed  by  that  of  the  complainant. 
The  testimony  of  Mr.  Judd,  and  that  as  to  the  acknowledg- 
ment by  Mr.  Hawkinson,  we  do  not  regard  as  being  more 
than  to  the  eflfeqt  that  they  saw  Mrs.  Brown  and  Mr.  Paul- 
sen, sign  some  instrument. 

It  is  not  so  difficult  to  rub  out  and  reprint  the  words  of  a 
typewritten  instrument,  such  as  this  was,  as  that  the  mere 
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fact  of  one's  name  being  found  appended  thereto  ought  to 
outweigh  all  the  evidence  existing  in  this  case  that  Mrs. 
Brown  did  not  sign  this  agreement  to  surrender  and  release. 

The  alleged  agreement  to  release  is,  moreover,  not  such  a 
one  as  we  think  a  court  of  equity  would  enforce.  There  is 
no  valid  consideration  for  the  agreement  Mi's.  BroAvn  is 
said  to  have  made.  Neither  her  desire  to  protect  his  inter- 
ests, or  his  promise  to  pay  his  note  to  her,  or  her  fear  that 
if  she  bequeathed  to  him  his  note  her  "  will  might  not  hold 
good,"  or  any  previous  nudimi  lyacttiin  to  "  hold  his  note 
until  maturity  and  then  give  it  gratis  to  him,"  would  con- 
stitute a  valid  consideration  for  a  promise  by  her  to  hivi, 
(xardner  v.  Watson,  13  111.  347-352;  Waters  v.  Simpson,  2 
Gilm.  570-576;  Constantine  v.  Wells,  83X11.  192;  Anson  on 
Contracts,  71;  Eastwood  v.  Kenyon,  11  A.  &  E.  438; 
Wennall  v.  Adney,  3  B.  &  P.  240. 

The  evidence  offered  by  appellant  upon  this  matter,  which 
the  court  refused  to  receive,  was  merely  to  the  effect  that 
there  were  considerations  for  the  agreement,  in  pursuance 
of  which  the  mortgage  was  made,  not  set  forth  in  the 
agreement,  and  that  because  of  these  she  executed  the 
alleged  agreement  to  release. 

Mrs.  Brown  has  fully  performed  her  part  of  the  agreement 
for  the  mortgage,  and  if  there  were  moral  considerations 
which  might  have  induced  her  to  make  the  alleged  agree- 
ment for  a  release,  such  fact  would  not,  with  all  else  herein 
shown,  constitute  sufficient  evidence  of  execution  in  the  face 
of  her  positive  denial  that  she  did  execute  such  agreement 
to  release. 

Counsel  for  appellants  urge  the  impropriety  of  selling 
Mrs.  Irwin's  property  to  pay  Mr.  Paulsen's  debt,  when,  as 
they  say,  Mrs.  Irwin  only  intended  to  mortgage  Mr.  Paul- 
sen's interest;  but  they  fail  to  explain  why,  if  Air.  Paulsen's 
interest  is  available  and  amj^le  as  a  security  for  his  indebt 
edness,  he  did  not  so  set  forth  and  offer  to  turn  it  out  in  the 
cross-bill  by  him  filed,  or  why  Mrs.  Irwin  did  not  by  cross- 
bill insist  upon  having  the  interest  of  Paulsen  first  sold  for 
the  satisfaction  of  this  indebtedness. 

Vol.  XLIV    27     ' 
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It  may  be  unsatisfactory  to  appellants,  but  it  was  not 
error  for  the  court  to  fail  in  its  decree  to  give  any  reason 
for  the  dismissal  of  the  cross-bill  filed  bv  Paulsen,  other 
than  that  it  was  for  want  of  equity. 

We  find  in  this  record  no  error  requiring  a  reversal  of  the 
decree  of  the  Superior  Court,  and  it  will  be  aiBrmed. 

Decree  affirmed. 


Henry  Hobbold 

V, 

Chicago  Sugar  Refining  Company. 

Master  and  Servant— Personal  Injuries — Negligence  of  Vice  Principal 
— Fellovc-Servanis — Evidence — Insttnictioiis. 

1.  Wliile  the  definition  of  feUow-servants  may  be  a  question  of  law, 
it  is  always  a  question,  to  be  determined  from  the  evidence,  whether  the 
particular  case  falls  within  the  definition. 

2.  Instructions  stating  that  certain  circumstances  bring  parties 
within  such  relation,  are  bad. 

8.     In  personal  injury  cases,  all  the  circumstances  attending  an  acci-. 
dent  mast  be  taken  into  account  in  determining  whether  any  negli- 
gence by  the  plaintiff  contributed  to  the  injury  barring  his  action,  and 
it  is  for  the  jury  to  take  those  circumstances  into  account. 

[Opinion  filed  May  27,  1802.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  Edmund  Fuethmann,  for  appellant. 

Messrs.  Prussing,  Hutchins  &  Goodrich  and  Frank  H. 
McCuLLOcH,  for  appellee. 

Gary,  J.  The  appellee  manufactured  from  com,  sugar, 
glucose,  starch,  dextrine  and  British  gum.  In  making  dex- 
trine, corn  starch,  nitric  acid  and  water  mixed  in  shallow 
pans  were  cooked  by  putting  the  pans  upon  pipes  filled  with 
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steam.  These  pipes  occupied  nearly  the  whole  interior  of 
a  "  kiln." 

Steam  had,  until  four  or  five  days  before  the  catastrophe 
which  is  the  subject  of  inquiry  in  this  suit,  been  used  in  the 
pipes  at  a  pressure  of  fifty  to  sixty  pounds;  it  was  then 
increased  to  ninety  pounds,  if  not  more,  which  very  consid- 
erably raised  the  temperature,  the  object  being  to  cook  in 
less  time.  Two  nights  after  the  change  in  pressure  a  fire 
started  in  the  kiln,  which  the  night  watchman  extinguished 
by  water  thrown  upon  it  through  a  hose.  As  one  result, 
some  of  the  mixture  was  spattered  about  the  kiln,  and  after 
the  kiln  was  cleaned,  there  was  left  upon  a  part  of  the  floor 
a  scale  or  crust.  Two  nights  after  the  first  fire  that  scale 
or  crust  ignited,  water  Avas  directed  upon  it  through  a  hose 
and  an  explosion  followed,  some  results  of  which  (thougli 
not  shown  by  this  record)  are  described  in  48  Fed.  Eep.  199 
-200. 

The  appellant  had  been  employed  b}^  the  appellee  in  the 
refinery  seven  years;  first  as  a  laborer,  afterward  and  at 
the  time  of  the  explosion  as  a  foreman  over  twenty-seven 
men.  There  were  eight  or  nine  foremen,  and  three  hundred 
and  twenty  to  three  hundred  and  sixty  men  employed  in  the 
works.  The  cleaning  of  the  kiln  after  the  first  fire  was 
done  under  the  direction  of  the  appellee  and  by  order  of 
Dr.  Behr.  Dr.  Behr  was  a  chemist  for,  the  secretary  and 
treasurer  of,  the  Refining  Company,  and  the  superintend- 
ent, and  had  full  charge  of  the  refinery.  He  was  called 
when  the  last  fire  was  discovered,  ordered  a  Babcock  fire 
extinguisher  to  be  brought,  and  after  the  appellee  had 
directed  the  stream,  Avithout  harm  at  first,  took  the  hose 
from  the  hands  of  the  appellee,  directed  the  stream,  and  the 
explosion  followed.  The  appellant  was  severely  injured 
and  sued  the  company. 

Only  enough  of  the  circumstances  are  stated  to  furnish  a 
basis  for  a  discussion  of  the  instructions.  Among  those 
given  on  the  request  of  the  appellee,  are  these : 

"  5.  The  court  instructs  the  jury  that  even  though  Dr. 
Behr's  position  was  that  of  general  superintendent  of  the 
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fcictory,  still  if  the  jury  find  from  the  evidence  that  he  and 
llobbold  were  working  together  in  trying  to  extinguish  a 
fire,  and  both  of  them  doing  the  same  kind  of  work,  and  if 
the  jury  find  from  the  evidence  that  while  so  working 
together  with  Hobbold,  trying  to  extinguish  said  fire,  if  he 
W'as  so  working,  Dr.  Behr  was  negligent,  and  that  such 
negligence,  if  it  existed,  caused  the  injury  complained  of, 
Hobbold  can  not  recover  damages  from  defendant,  and  your 
verdict  should  be  for  the  defendant. 

*'  6.  The  court  instructs  the  jury  that  no  matter  in  Trhat 
rank  or  position  Hobbold  and  Dr.  Behr,  usually  worked,  if 
the.  jury  find  from  the  evidence  that  at  the  time  the  acci- 
dent occurred,  Hobbold  and  Dr.  Behr  were  working  together 
and  assisting  each  other  in  putting  out  a  fire,  and  further 
so  find  that  while  so  working  together  with  Hobbold,  if  he 
was  so  working,  trying  to  extinguish  said  fire,  Dr.  Behr  so 
negligently  directed  a  stream  from  a  fire  extinguisher,  that 
an  explosion  was  caused  thereby,  which  resulted  in  the 
injuries  complained  of,  your  verdict  should  be  for  the  de- 
fendant. 

"  7.  If  tlie  jury  find  from  the  evidence  that  it  was  the 
duty  of  Hobbold  to  have  the  kiln  thoroughlv^  cleaned  after 
the  fire  of  March  25,  1890,  and  the  jury  further  find  from 
the  evidence  that  he  failed  to  have  it  so  cleaned,  and  that 
in  consequence  of  such  neglect,  if  it  existed,  a  fire  occurred 
which  caused  the  injury  complained  of,  your  verdict  should 
be  for  the  defendant. 

"  8.  The  court  instructs  the  jurv  for  the  defendant,  tliat 
the  mere  fact  that  of  a  body  of  workmen,  one  is  the  foreman 
or  superintendent,  does  not  prevent  their  all  being  servants 
in  the  same  line  of  employment,  or  in  and  of  itself  render 
the  employer  liable  for  an  injury  resulting  from  the  negli- 
gence of  such  superintendent  or  superior,  and  in  this  case, 
altough  the  jury  may  believe,  from  the  evidence,  that  Dr. 
Behr'  was  superintendent  of  defendant's  works  and  the 
superior  of  plaintiff,  yet  if  the  jury  further  believe  from  the 
evidence  that  at  the  time  of,  and  just  before  the  explosion. 
Dr.  Behr  and  the  plaintiff  were  engaged  together  in  putting 
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out  a  fire  in  one  of  the  defendant's  kilns,  and  that  the  negligent 
manner  of  Dr.  Behr  in  putting  out  the  fire,  if  the  jurj^  find  ho 
was  negligent,  caused  the  explosion  which  injured  the  plaint- 
iff, yet  if  the  jury  further  find  from  the  evidence  that  the 
negligence  complained  of  consisted  of  some  act  done  or 
omitted  by  Dr.  Behr,  which  might  just  as  readily  have  ha]v 
pened  with  one  having  no  such  authority,  the  jury  should 
find  for  the  defendant. 

"  10.  If  the  jurj'  believe  from  the  evidence  that  the  plaint- 
iff was  instructed  to  keep  the  kiln  thoroughly  cleaned,  and 
the  jury  further  believe  from  the  evidence  that  he  failed  to 
keep  said  kiln  thoroughly  cleaned,  and,  in  consequence  of 
such  failure,  if  it  existed,  dust  was  j)ermitted  to  remain  on  the 
pipes  and  in  contact  therewith  and  under  the  same,  and  if 
the  jury  further  believe  from  the  evidence  that  the  presence 
of  such  dust,  if  it  is  so  shown  to,  be  present,  was  the  proxi- 
mate cause  of  the  fire  which  existed  at  the  time  of  the  ex- 
plosion, and  was  allowed  to  remain  in  and  about  the  kiln 
through  the  carelessness  and  negligence  of  the  plaintiff,  and 
if  the  jury  further  believe  from  the  evidence  that  in  attempt- 
ing to  put  out  such  fire,  dust  was  raised,  which  resulted  in 
the  explosion  and  in  the  injury  of  the  plaintiff,  then  the 
jury  are  instructed  that  the  plaintiff  can  not  recover. 

"11.  If  the  jury  believe  from  the  evidence  that  after  the 
fire  of  March  25,  1890,  the  plaintiff  was  instructed  to  clean 
out  the  kiln  thoroughly,  and  the  jury  further  believe  from 
the  evidence  that  he  failed  to  so  clean  the  same  out,  and  if 
the  jury  further  find  that  in  consequence  of  such  failure,  if 
it  existed,  a  crust  was  left  upon  the  floor  under  the  bottom 
of  the  kiln,  which  crust,  if  it  is  so  shown  to  be  present, 
ignited  and  caused  a  fire;  and  if  the  jury  further  believe 
from  the  evidence  that  in  attempting  to  put  out  said  fire, 
dust  was  raised,  and  that  the  explosion  was  caused  by  such 
dust,  which  caused  the  injuries  complained  of,  then  the  jury 
are  instructed,  as  a  matter  of  law,  that  the  plaintiff  can  not 
recover." 

The  appellant  excepted  and  the  jury  found  against  him. 
Numbers  five,  six  and  eight  go  far  beyond  the  rule  laid 
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down  in  the  May  case,  C.  &  A.  E.  R.  Co.  v.  May,  108  111.  £8S- 
It  is  there  said:  "The  true  rule  on  the  subject,  as  we  urd3r- 
stand  it,  is  this:  The  mere  fact  that  one  of  a  number  of 
servants,  who  are  in  the  habit  of  working  together  in  the 
same  line  of  employment,  f&r  a  common  master,  has  power 
to  control  and  direct  the  actions  of  the  others  with  resi)ect 
to  such  employment,  will  not  of  itself  render  the  master 
liable  for  the  negligence  of  the  governing  servant,  resulting 
in  an  injury  to  one  of  the  others,  without  regard  to  otlier 
circumstances.  On  the  other  hand,  the  mere  fact  that  the 
servant  exercising  such  authority,  sometimes,  or  generally, 
labors  with  the  others  as  a  common  hand,  will  not  of  itself 
exonerate  the  master  from  liability  for  the  former's  negli- 
gence in  the  exercise  of  his  authority  over  the  others. 
Every  case,  in  this  respect,  must  depend  upon  its  own  cir- 
cumstances. If  the  negligence  complained  of  consists  of 
some  act  done  or  omitted  by  one  having  such  authority, 
w^hich  relates  to  his  duties  as  a  co-laborer  with  those  under 
his  control,  and  which  might  just  as  readily  have  happened^ 
with  one  of  them  having  no  such  authority,  the  common 
master  will  not  be  liable." 

The  same  judge  (Judge  Mulkey)  w^ho  wrote  that  opinion, 
also  wrote  in  Abend  v.  T.  H.  &  I.  R.  R.,  Ill  111.  2o2,  and 
there  "  the  habit  of  working  together,"  which  from  the  first 
case  might  seem  to  be  an  important,  if  not  essential,  element 
of  the  relation  of  fellow-servants,  is  held  not  so  to  be,  and 
that  "it  is  sufficient  if  all  are  actually  employed  by  the 
same  master,  and  that  the  work  of  each,  w^liatever  it  may 
be,  has  for  its  immediate  object  a  common  end  or  purpose, 
sought  to  be  accomplished  by  the  united  efforts  of  all."  But 
this  coincidence  of  time,  place  and  end  or  purpose  of  the 
work,  does  not  seem  to  be  conclusive.  C.  &  N.  AV.  Ry.  Co. 
V.  Snyder,  128  111.  655. 

In  C.  &  N.  W.  R.  R.  Co.  v.  Moramta,  93  111.  302,  it  is  said 
of  the  "rule  which  holds  a  master  (even  in  cases  where  he  is 
guilty  of  no  fault)  responsible  for  the  neglect  of  his  servant, 
where  a  third  person  suffers  damage  from  the  negligence  of 
such  servants,"  that  "  w^hen  the  reason  of  the  rule  ceases, 
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the  application  of  the  rule  ought  also  to  cease;"  and  then 
the  opinion  goes  on  to  show  that  the  reason  why  the  same 
rale  does  not  apply  to  an  injury  to  a  fellow-servant  of  the 
servant  whose  negligence  caused  the  injury,  is,  that  when 
*'  directl}^  co-operating  with  each  other  in  a  particular  busi- 
ness at  the  time  of  the  injury,  or  are,  by  their  usual  duties 
brought  into  habitual  consociation,  it  may  well  be  supposed 
that  they  have  the  power  of  influencing  each  other  to  the 
exercise  of  constant  caution  in  the  master's  work  (by  their 
example,  advice  and  encouragement  and  by  reporting  delin- 
quencies to  the  master)  in  as  great,  and  in  most  cases,  in  a 
greater  degree  than  the  master;"  and  that  when  the  circum- 
stances are  such  as  do  not  permit  the  exercise  of  that  "  power 
of  influencing,"  the  master  is  not  exempt  from  responsibility 
to  the  injured  servant.  In  the  same  case  on  a  second  appeal, 
108  111.  576,  the  court  "felt  constrained  to  adhere"  to  the 
rul6  as  it  is  there  phrased,  "so  that  they  may  exercise  an 
influence  upon  each  other  promotive  of  proper  caution." 

On  this  second  appeal  the  Supreme  Court  reversed  the 
judgment,  because  the  Circuit  Court  instructed  the  jury 
that  certain  circumstances  took  two  employes  of  the  same 
company  out  of  the  relation  of  fellow-servants;  quoting  from 
Ind.&St.L.Ti.  R.  Co.  V.  Morgenston,  106  111.  216:  "The 
definition  of  fellow-servants  may  be  a  question  of  law,  but 
it  is  always  a  question,  to  be  determined  from  the  evidence, 
whether  the  particular  case  falls  within  the  definition." 

The  instructions  under  consideration  tell  the  jury  that 
certain  circumstances  bring  them  within  that  relation,  and 
under  the  authority  of  the  Moranda  case,  are  bad. 

A  Jury,  if  left  to  determine  for  themselves  whether  the 
appellant  was  in  such  relation  to  Dr.  Behr  as  to  "  exercise 
an  influence  upon"  him  "promotive  of  proper  caution," 
might  not  have  found  the  affirmative;  we  refrain  from  say- 
ing why. 

The  other  instructions  make  failure  to  have  the  kiln  clean, 
a  bar.  Chemical  cleanliness  of  anything  exposed  to  the 
atmosphere  of  a  great  manufacturing  city,  is  j)robably  im- 
possible. 
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Did  Dr.  Behr  know  the  probability  of  something  being 
left  upon  the  floor  of  the  kiln,  not  readily  removable,  witli 
the  facilities  for  access,  by  mechanical  appliances,  which 
under  the  increased  pressure  and  tem|)erature  of  the  steam 
might  ignite,  and  fail  to  warn  the  appellant'}  Had  the  aj)- 
pellant  any  such  knowledge  without  being  warned  ?  All  the 
circumstances  must  be  taken  into  account  in  determining 
whether  any  negligence  by  the  appellant  contributed  to  the 
explosion,  barring  his  action;  and  it  is  for  the  jury  to  take 
those  circumstances  into  account. 

AVe  have  siiid  as  little  about  the  facts  as  we  could  and 
show  the  errors  in  instructions. 

The  judgment  is  reversed  and  the  cause  remanded. 

.  lieversed  dud  remanded. 


44  424 
145*  lag 

44  424 

47  687 
47  6W 

i  ^r'M] 

AA    424 
63  478 


The  NorwTuwESTEPwN  Buewing  Company 

V. 

John  Manion. 


Landlord  and  Tenant— Execution  of  Lease  by  Corporation— Instruo- 
tions — Appeal  and  Error, 

1.  This  court  wiU  not  consider  instructions,  tlicre  being  no  excep- 
tions thereto  shown  in  tlie  record. 

2.  The  fact  that  the  execution  of  a  lease  was  not  denied  by  verified 
plea,  is  a  sufficient  answer  to  the  allegation  herein,  tliat  the  execution 
thereof  was  beyond  tlie  corfX)rate  powers  of  the  tenant,  a  corporation,  • 
and  therefore  ultra  vires  and  void;  besides,  having  entered,  the  defend- 
ant was  estopped  to  roake  such  defense. 

[Opinion  filed  May  20,  1892.] 

Appeal  from  the  Superior  Court  of  Cook   County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

I^Iessrs.  Knight  &  Brown,  for  appellant. 


Mr.  Nelson  Monroe,  for  appellee. 
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GakYj  J.  The  appellee  sued  the  appellant  upon  the 
covenant  to  pay  rent,  contained  in  an  indenture  between 
them,  and  recovered  a  judgment  from  which  this  appeal  is 
prosecuted. 

To  reverse  the  judgment  it  is  argued  that  there  is  error, 
first,  in  refusing  instructions  asked  by  appellant;  second, 
in  giving  an  instruction  asked  by  appellee;  third,  that  the 
execution  of  the  lease  was  beyond  the  corporate  powers  of 
the  appellant,  and  therefore  nltra  vii^es  and  void. 

As  to  points  one  and  two  it  is  enough  to  say  that  there 
is  no  exception  shown  by  the  record  to  the  action  of  the 
court  upon  instructions,  and  therefore  they  can  not  be  com- 
plained of  here.  Sullivan  v.  DoUins,  13  111.  85,  is  but  one  of 
the  numerous  cases  to  that  effect. 

The  execution  of  the  indenture  was  not  denied  by  veri- 
fied plea,  which  is  an  answer  to  point  three.  Supreme 
Lodge  V.  Zuhlke,  30  111  App.  98. 

The  opinion  there  does  not  show,  but  the  briefs  do,  that 
four  separate  corporations  were  sued  jointly  upon  what  was 
the  contract,  doubtless,  of  only  one.  If  the  execution  was 
without  authority  in  fact  or  law,  the  indenture  was  not  the 
deed  of,  nor  executed  by,  the  corporation,  but  that  defense 
can  not  be  made  under  an  unverified  plea,  and  besides  hav- 
ing entered,  the  company  was  estopped  to  make  the  defense 
of  ultra  vires,     Ileines  Brg.  Co.  v.  Flannery,  137  111.  309. 

There  is  no  error  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


Chicago  Waifs  Mission  and  TiCaining  School  et  al. 

V. 

Excelsior  Electric  Company. 

Courts  of  Equity — Jurisdiction  of, 

1 .    A  court  of  equity  can  not  sit  as  a  court  for  the  correction  of  errors 
committ(Kl  at  law. 
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2.  To  afford  relief  where  a  party  has  been  by  mere  accident  deprivetl 
of  an  opportunity  to  set  up  a  good  and  meritorious  defense  he  had  to  an 
action,  and  a  judgment  has  been  rendered  against  him  without  any 
inattention  or  negligence  on  his  pai*t,  is  one  of  tlie  recognized  provinces 
of  a  court  of  etjuity.  \ 

3.  A  court  of  equity  will  never  interfere  with  the  judgment  of  a  court 
of  law  upon  the  ground  of  en*or  in  the  judgment  of  that  court,  or  that 
the  equity  court,  if  it  had  decided  the  question,  would  have  come  to  a 
different  conclusion. 

4.  The  ground  upon  which  a  court  of  equity  interferes  with  the 
judgment  of  a  court  of  law,  is  that  the  party  has  some  defense  against 
the  claim  which  has  occurred,  or  first  come  to  his  knowledge,  since  the 
trial  in  the  court  of  law,  whereby  it  would  be  a  virtual  fraud  in  the 
party  recovering  at  law  to  now  insist  upon  enforcing  his  judgment. 

5.  The  jurisdiction  of  a  court  of  equity  does  not  extend  to  the  grant- 
ing of  a  new  trial  at  law,  or  to  the  giving  of  an  additional  hearing  in  a 
court  of  chancery,  because  a  party  has  by  accident  lost  an  opportunity 
to  take  an  appeal  from  a  judgment  rendered  by  a  c(»urt  of  superior 
jurisdiction,  against  him. 

[Opinion  filed  May  31,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  O.  H.  HoRTON,  Judge,  presiding. 

Messrs.  Moses  &  Pam,  for  appellants. 

Messrs.  Baker  &  Greeley,  for  appellee. 

Waterman,  P.  J.  Appellants  filed  in  the  Circuit  Court 
their  bill  to  obtain  relief  from  judgments  rendered  against 
them  in  the  Superior  Court.  In  the  bill  they  set  forth  the 
nature  of  the  preceding  case  and  the  proceedings  upon  the 
trial  thereof,  and  pointed  out  various  rulings  of  the  trial 
court  which  they  insisted  were  erronecrus,  and  because  of 
which  they  urged  they  intended  to  have  perfected  an 
appeal  to  this  court  from  the  judgment  rendered  against 
them;  but  w^hich  appeal,  as  well  as  the  making  of  a  bill  of 
exceptions  showing  what  occurred  upon  the  trial,  they  were, 
it  is  insisted,  by  a  mere  accident  prevented  from  perfecting. 
Such  being  the  case,  they  claim  that  a  court  of  equity  will 
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afford  them  relief.  The  Circuit  Court  sustained  a  demurrer 
to  the  bill,  and  the  complainants  prosecute  this  appeal. 

To  afford  relief  where  a  party  has  been  by  mere  accident 
deprived  of  an  opportunity  to  set  up  a  good  and  meritori- 
ous defense  he  had  to  an  action,  and  a  judgment  has  been 
rendered  against  him,  without  any  inattention  or  negli- 
gence on  his  part,  is  one  of  the  recognized  provinces  of  a 
court  of  equity.     Pomeroy's  Eq.  Juris.,  Sec.  83G. 

We  are  not  aware  that  the  jurisdiction  of  a  court  of 
equity  has  ever  been  extended  to  the  granting  of  a  new 
trial  aflaw,  or  to  the  giving  of  an  additional  hearing  in  a 
court  of  chancery,  because  a  party  has  by  accident  lost  an 
opportunity  to  take  an  ap|)eal  from  a  judgment  rendered 
by  a  court  of  superior  jurisdiction,  against  him. 

The  bill  in  this  case  asks  a  court  of  equity  to  first  find 
that  the  law  court  committed  reversible  error  in  the  trial  of 
the  previous  case.  Manifestly,  for  a  court  o^  equity  to  do 
this,  would  be  for  it  to  sit  as  a  court  for  the  correction  of 
errors  committed  at  law.  This  it  can  not  do.  Gibbons  v. 
Bressler,  61  111.  110;  Emerson  v.  Udall,  13  Vt.  477-483.  ' 

A  court  of  equity  will  never  interfere  with  the  judgment 
of  a  court  at  law  upon  the  ground  of  error  in  the  judgment 
of  that  court,  or  that  the  equity  court,  if  it  had  decided  the 
question,  would  have  come  to  a  different  conclusion. 

The  ground  upon  which  a  court  of  equity  interferes  with 
the  judgment  of  a  court  of  law,  is  that  the  party  has  some 
defense  against  the  claim,  which  has  occurred,  or  first  come 
to  his  knowledge,  since  the  trial  in  the  court  of  law,  whereby 
it  would  be  a  virtual  fraud  in  the  party  recovering  at  law, 
to  now  insist  upon  enforcing  his  judgment.  Story's  Eq. 
Juris.,  Sec.  1572;  Smith  v.  Allen,  03  111.  474;  Storv's  Eq. 
Juris.,  Sees.  894, 805,  896;  Ilendrickson  v.  Hinckley,  17  How. 
443;  Brown  v.  Hurd,  56  111.  317. 

As  stated  by  Lord  Redesdale,  "  It  is  not  sufficient  to  show 
that  injustice  has  been  done,  but  that  it  has  been  done  under 
circumstances  which  authorize  the  court  to  interfere;  because 
if  a  matter  has  already  been  investigated  in  a  court  of  jus- 
tice, according  to  the  common  and  ordinary  rules  of  inves- 
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tigation,  a  court  of  equity  can  not  take  on  itself  to  enter 
into  it  again."    Bateman  v.  Willoe,  1  Schoales  &Lef roy,  201. 

As  was  said  in  Excelsior  Electric  Co.  v.  Chicago  AVaifs 
Mission,  41  111.  App.  Ill : 

"  It  is  not  only  a  natural  equity,  but  a  fundamental  prin- 
ciple of  law,  that  no  perjson  shall  be  condemned  or  be  cast 
in  litigation  without  having  an  o]>portunity  to  be  heard. 
But  havins:  once  been  fairlv  and  fully  heard,  the  ri^rht  to  an 
appeal  rests  upon  no  natural  equity,  and'  that  a  party  should 
have,  by  some  misfortune,  been  deprived  of  an  opportunity 
to  take  an  appeal,  is  a  matter  entirely  different  from  his 
having  been  deprived  of  an  opportunity  to  be  heard  at  all." 

The  maxim,  ^'Interest  reijju'blicaR  ut  sit  finis  litium^^  is 
applicable  to  the  present  case. 

It  has  well  been  stated  that  "  the  truth  is,  that  owing  to 
the  inattention  of  parties  and  several  other  causes,  exact 
justice  can  seldom  be  done."  The  administration  of  justice 
partakes  of  the  inherent  infirmities  of  humanity.  Man  is 
an  imperfect  being,  and  he  can  only  strive  for,  he  never 
arrives  at,  perfection. 

Appellants  have  had  a  fair  hearing  before  a  tribunal  of 
general  jurisdiction,  and  if  by  mere  accident  or  mistake  they 
have  been  deprived  of  an  opportunity  to  make  in  that  cause 
a  complete  record  showing  the  entire  proceedings  at  the 
trial,  and  thereby  to  present  to  this  court  what  appellants 
deem  to  be  errors  of  the  trial  court,  they  have  been  deprived 
of  no  natural  right,  nor  been  placed  in  a  position  which  en- 
ables a  court  of  equity  to  afford  relief  against  the  judgment 
of  the  court  of  law. 

The  decree  of  the  Circuit  Court  will  be  affirmed. 

Decree  affirmed. 
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John  F.  Heuer 

V. 

The  Westchester  Fire  Insurance  Company. 

% 

Fire  Insurance — Policy — Conditions  in — Construction  of— Explosion 
— Striking  Match, 

1.    Insurance  policies  are  to  be  reasonably  interpreted. 
3.    An  insurer,  under  a  policy  insuring  against  loss  or  damage  by  fire, 
is  liable  for  only  such  loss  as  is  the  proximate  result  of  a  fire. 

3.  A  loss  or  damage  by  fire  necessarily  includes  not  merely  the  injui-j' 
done  by  the  combustion,  heat,  smoke,  and  expansive  effect  of  the  fire, 
but  also  by  any  falling,  displacement  or  change  of  quality  thereby 
caused,  as  well  as  the  injury  done  by  water,  or  in  removing  goods  or 
blowing  up  buildings  in  a  bona  fide  attempt  to  extinguish  or  stay  the  fire. 

4.  Where,  as  a  result  of  an  explosion,  fire  ensues,  the  damage  done  by 
the  fire  is  payable  under  the  words  of  a  policy  exempting  the  company 
from  liability  for  loss  by  explosion  '*  imless  fire  ensues." 

5.  In  an  action  brought  to  recover  upon  an  insurance  policy,  the 
court  holds  that  the  clause  therein  under  which  defendant  claimed 
exemption  from  liability,  should  be  construed  to  read,  **  this  company 
shall  not  be  liable  for  loss  or  damage  if  caused  by  lightning  or  explosion 
of  any  kind,  unless  fire  ensues,  and  then  for  the  loss  by  fire  only,"  and 
declines  to  interfere  with  the  judgment  for  the  defendant. 
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[Opinion  filed  May  31,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  G.  H.  Kettelle,  Judge,  presiding. 

This  was  an  action  by  appellant  based  upon  a  policy  of 
insurance  against  loss  or  damage  by  fire  "  on  stock  of  jew- 
elry contained,"  etc. 

The  policy  contained  the  following  provisions : 
"  III.     This  conipany  shall  not  be  liable  under  this  policy 
for  loss  or  damage  by  tire  in  any  of  the  following  instances, 
viz.: 

1.  If  caused  directly  or  indirectly  by  means  or  in  con- 
sequence of  an  invasion,  insurrection,  etc.    *    *    * 

2.  If  caused  by  lightning  or  explosion  of  any  kind,  un- 
less fire  ensues,  and  then  for  the  loss  by  fire  only. 
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3.  If  the  building  herein  described,  or  any  part  therjsof, 
fall,  except  the  fall  is  the  result  of  fire." 

The  case  was  tried  upon  the  following  admission : 

"  The  defendant  will  admit,  for  the  purpose  of  this  case, 
the  fact  to  be  that  at  seven  o'clock  on  the  morning  of  the 
13th  of  September,  1889,  there  was  an  explosion  occurred  in 
the  basement  of  the  building  mentioned  in  this  policy,  by 
which  the  damage  to  the  property  claimed  for  occurred ; 
that  this  explosion  was  produced  by  the  lighting  of  a  match 
in  the  basement,  wiich  was,  at  that  time,  filled  full  of 
illuminating  gas,  and  that  the  damage  was  a  damage  by  the 
explosion  produced  in  this  manner,  but  was  not  a  damage 
produced  by  the  burning  of  the  property  insured;  that  the 
illuminating  gas  was  accidentally  ignited  by  the  flame  from 
siiid  lighted  match,  and  said  illuminating  gas  burned  and 
instantaneously  produced  this  explosion,  and  that  the  igni- 
tion of  the  match  and  gas  in  the  basement  was  immediately 
followed  by  a  lo  id  report  and  explosion  ;  that  this  said  explo- 
sion so  caused,  caused  the  falling  of  the  floor  of  the  stoix), 
and  that  caused  the  damage  to  the  goods,  and  that  there 
was  no  damage  to  the  goods  by  the  actual  burning  of  the 
goods." 

The  court  instructed  the  jury  to  find  for  the  defendant ; 
from  the  judgment  thereafter  rendered  the  insured  prose- 
cutes this  appeal. 

Messrs.  Rubexs  &  Mott,  for  appellant. 

The  defendant  contends  that  this  was  a  loss  bj^  an  explo- 
sion, and  that  its  policy  exempts  it  from  liability  in.  such 
case. 

The  authorities  are  conflicting,  and  the  question  has  never 
been  passed  upon  in  this  State,  except  in  the  Augusta  Mil- 
ler case,  decided  at  the  last  term  of  this  court.  In  that  case 
the  peculiar  wording  of  the  exempting  clause  admits  of  no 
other  construction.  In  Ins.  Co.  v.  Itobinson,  supra^  the 
court  refused  to  piss  upon  the  effect  of  such  a  clause. 

The  appellant  claims,  notwithstanding  any  possible  inter- 
pretation that  may  be  given  to  the  policy,  that  the  loss  was' 
a  los">  by  fire  and  not  a  loss  by  explosion. 
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In  AVood  on  Fire  Ins.,  Vol.  1,  Sec.  104,  the  rule  is  thus 
stated :  "  There  must  be  an  accident 'hv  fire  to  lav  the  foun- 
dation  of  a  claim.  By  this  it  is  not  meant  that  the  property 
itself  must  have  been  on  fire,  but  that  there  must  have  been 
either  an  ignition  of  the  property  itself,  or  of  other  sub- 
stances or  property  near  to  it,  which  was  the  proximate 
cause  of  the  loss.  This  rule  does  not  require  tliat  the  prop- 
erty itself  should  have  been  burned  by  the  fire,  or  even 
injured  directly  by  fire  at  all,  but  simply  that  fire  must 
have  been  the  proximate  cause  of  the  injury.  Thus  an 
injury  to  buildings  by  lightning,  when  actual  ignition  does 
not  transpire,  is  not  within  the  loss  covered  by  ordinary 
policies;  and  the  same  is  true  of  a  building  or  property 
destroyed  by  an  explosion  from  gunpowder,  steam-boilers, 
or  from  any  cause  when  actual  ignition  does  not  transpire, 
unless  the  explosion  itself  was  occasioned  by  an  accidental 
burning  or  fire." 

The  text  as  to  proximate  cause  is  sustained  by  the  high- 
est authority,  and  the  distinctions  between  proximate  and 
remote  causes  have  been  applied  with  great  nicety  to  insur- 
ance cases. 

"The  maxim  t?a?/^ajt?ro.r?/wa  spertatur  affords  no  help  in 
these  cases,  but  is,  in  fact,  fallacious;  for  if  two  causes  con- 
spire, and  one  must  be  chosen,  tlie  more  scientific  inquiry 
seems  to  be,  whether  one  is  not  the  efficient  cause,  and  the 
other  merely  instrumental  or  merely  incidental,  and  not 
which  is  nearer  in  place  or  time  to  the  consummation  of  the 
catastrophe."     Phillips  on  Ins.,  Sec.  1097. 

"  In  case  of  the  concurrence  of  different  causes,  to  one  of 
which  it  is  necessary  to  attribute  the  loss,  it  is  to  be  attrib- 
uted to  the  efficient  predominating  peril,  whether  it  is  or  is 
not  in  activity  at  the  consummation  of  the  disaster."  Ibid, 
Sec.  1132. 

"  That  which  is  the  actual  cause  of  the  loss,  whether  operat- 
ing directly  or  by  putting  intervening  agencies,  the  opera- 
tion of  which  could  not  be  reasonably  avoided,  in  motion,  by 
which  the  loss  is  produced,  is  the  cause  to  which  such  loss 
should  be  attributed."     Urady  v.  Ins.  Co.,  11  Mich.  425. 
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In  Gordon  v.  Rimmington,  1  Camp.  123,  it  was  held  that, 
when  the  captain  of  a  ship  insured  against  fire  burned  her 
to  prevent  her  falling  into  the  hands^  of  the  enemy,  it  was  a 
loss  by  fire  within  the  meaning  of  the  policy,  although  poli- 
cies of  insurance  do  not  protect  against  the  voluntary 
destruction  of  the  insured  property.  It  was  because  the  fire 
was  caused  by  the  public  enemy.  The  act  of  the  captain 
was  the  nearest  in  point  of  time,  but  the  danger  of  capture 
by  the  public  enemy  was  regarded  as  the  dominant  cause. 

So  held  where  insured  money  was  thrown  overboard  to 
prevent  it  falling  into  the  hands  of  the  enemy.  Butler  v. 
Wildman,  3  B.  &  Aid.  398. 

A  traveler  was  injured  by  leaping  from  his  carriage,  exer- 
cising ordinary  care  and  prudence,  in  consequence  of  a  near 
approach  to  a  defect  in  the  highway,  and  the  town  was  held 
liable,  though  the  carriage  did  not  come  to  the  defect.  The 
defect  was  regarded  as  the  actual,  the  dominating  cause. 
Lund  V.  Tyngsboros,  11  Cush.  503. 

In  Insurance  Co.  v.  Tweed,  7  Wall.  (U.  S.)  44,  the  policy 
was  conditioned  against  loss  by  fire  caused  by  an  explosion. 
A  boiler  exploded  and  set  fire  to  the  building  in  which  it  was 
contained;  the  fire  spread  to  the  adjoining  building,  and 
from  there  to  the  building  containing  the  insured  property. 
There  was  a  strong  wind  blowing  at  the  time,  which  car- 
ried the  fire,  but  the  court  held  that  "  the  whole  fire  was  a 
continuous  affair  from  the  explosion,  and  under  full  head- 
way in  about  half  an  hour.  ^  *  *  One  of  the  most  val- 
uable of  the  criteria  furnished  us  by  the  authorities,  is  to 
ascertain  whether  any  new  cause  has  intervened  between 
the  fact  accomplished  and  the  alleged  cause.  If  a  new  force 
or  power  has  intervene<l  of  itself,  sufficient  to  stand  as  the 
cause  of  the  misfortune,  the  other  must  be  considered  as  too 
remote." 

The  court  exempted  the  company  from  liability  on  the 
ground  that  the  explosion  of  the  boiler  was  the  proximate 
cause  of  the  fire. 

If  in  that  case  it  was  proper  to  go  back  of  the  fire,  the 
peril  insured  against,  to  ascribe  the  loss  to  a  cause  for  the 
fire  which  was  exempted,  surely  in  the  case  at  bar  the  court 
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should  go  back  of  the  explosion  to  the  fire  which  was  its 
cause,  and  against  the  peril  of  which  the  policy  was  issued. 

This  doctrine  of  causes  has  been  applied  to  insurance  losses 
in  which  explosions  were  a  prominent  feature. 

As  to  cases  in  which  there  was  no  provision  exempting 
loss  or  damage  by  explosion,  see  Scripture  v.  Lowell,  etc., 
Ins.  Co.,  10  Cush.  356;  Renshaw  v.  Ins.  Co.,  15  S.  W. 
Rep.  (Mo.)  945;  Ilobbs  v.  Ins.  Co.,  12  Can.  Sup.  Ct.  631; 
Renshaw  v.  Ins.  Co.,  33  Mo.  App.  394;  Waters  v.  Ins.  Co., 
11  Peters,  213;  Insurance  Co.  v.  Corlies,  21  Wend.  367. . 

Messrf?.  Bates  &  Harding,  for  appellee. 

Our  own  Supreme  Court,  in  the  case  of  Commercial  Ins. 
Co.  V.  Robinson,  64  111.  267^  has  clearly  decided  this  case  in 
our  favor.  It  was  there  contended  by  the  insurance  com- 
pany, under  an  explosion  clause,  that  it  was  not  liable  for 
a  loss  by  fire  which  occurred  after  an  explosion.  And 
while  the  court  does  not  go  so  far  as  that,  yet  they  very 
clearly  and  fully  decide  that  under  this  clause  a  company  is 
not  liable  for  the  loss  caused  by  the  explosion.  And  the 
court  says  of  this  condition,  that  *'It  secures  exemption 
from  liability  for  losses  caused  by  explosion,  but  not  from 
liability  for  losses  by  fixe  caused  by  explosion." 

That  is  exactly  our  contention.  Had  appellant's  goods 
taken  fire  after  the  explosion  and  burned  up,  we  should  be 
liable  for  the  damage  by  fire  as  provided  in  the  policy; 
but  in  our  case  there  was  no  fire  which  touched  appellant's 
insured  goods,  either  before  or  after  the  explosion. 

In  that  case  our  Supreme  Court  further  say :  "  The  clause 
was  designed  to  apply  to  all  cases  where  the  explosion  was 
the  immediate  cause  of  the  loss.  Suppose  fire  is  carelessly 
iipplied  to  powder  or  other  explosive  substance,  an  explosion 
follows,  which  rends  furniture  and  building.  This  explosion 
is  the  result  of  the  ignition  of  the  explosive  material,  and  it 
might  be  claimed  that  the  loss  caused  thereby  wa^  a  loss 
caused  by  fire.  The  courts  might  not  so  hold  independ- 
ently of  the  clause  in  the  policy,  but  we  can  well  under- 
stand, when  we  examine  these  policies,  that  the   insurers 
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may  have  introduced  this  clause  for  the  purpose  of  leaving 
no  room  for  argument  or  doubt." 

That  is  exactly  what  we  did.  This  company  inserted  that 
clause  in  this  policy  for  the  express  "  purpose  of  leaving  no 
room  for  argument  or  doubt."  Appellee  miglit  well  believe 
that  where  the  insured  property  was  blown  up  by  an  ex- 
plosion, but  not  in  any  manner  damaged  by  fire,  that  even 
without  this  exempting  clause  the  courts  would  not  hold  it 
liable  under  a  fire  policy,  but  that  limitation  was  inserted 
for  no  other  reason  except  that  of  leaving  no  room  what- 
ever for  argument  or  .doubt. 

In  the  case  of  Augusta  Miller  v.  The  London  and  Lanca- 
shire Ins.  Co.,  41  111.  App.  39^,  exactly  the  same  questions 
were  present  as  are  presented  in  this  case,  under  a  condition 
almost  identical  with  this,  in  that  an  explosion  occurred  in 
the  Oliver  oatmeal  mill,  which  blew  down  appellant's  house, 
which  afterward  took  fire.  The  insurance  company  admit- 
ted its  liability  for  the  loss  by  fire,  but  denied  it  was  liable 
for  the  loss  caused  by  the  explosion.  Appellant's  attorneys 
in  that  case  took  the  same  position  as  that  taken  by  appel- 
lant here,  and  this  court,  by  his  honor,  Judge  Waterman, 
in  the  opinion,  states  the  law  as  follows : 

"  A  mill  adjacent  to  appellant's  premises  took  fire,  and 
shortly  after  an  explosion  in  the  mill  blew  appellant's  house 
oflf  its  foundations  and  almost  completely  ruined  it.  The 
wreck  took  fire  from  the  mill,  and  the  damage  done  by 
the  fire  after  the  explosion  (it  is  agreed)  amounted  to  $230. 

"  Appellant  having  recovered  a  judgment  for  this  sum, 
has  taken  this  appeal,  insisting  that  she  is  entitled  to 
receive  the  amount  of  damage  done  to  the  house  by  the 
explosion,  as  well  as  that  which  ensued  to  the  wreck  by 
fire,  after  the  explosion.  It  is  quite  manifest  that  there  was 
no  insurance  against  loss  caused  directly  or  indirectly  by 
explosion.  What  is  insisted  is,  that  the  explosion  having 
been  caused  by  fire,  the  destruction  of  the  house  by  the 
explosion  was  a  damage  by  fire — in  other  words,  that  we 
are  to  attribute  the  injury  not  to  the  immediate  cause,  but 
to  the  cause  of  that  cause." 
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"  In  the  present  case  the  policy,  although  against  loss  by 
fire,  contains  a  stipulation  to  the  eflfect  that  the  company 
will  not  be  liable  for  loss  caused  directly  or  indirectly  by 
explosion.  In  the  face  of  such  condition  what  difference 
does  it  make  whether  the  explosion  was  caused  by  fire, 
steam,  gas  or  concussion  ? " 

"  In  AVood  on  Fire  Ins.,  Sec.  104,  it  is  declared  to  be  the 
rule  that  ^  if  the  injury  is  entirely  due  to  concussion  the  fact 
that  the  concussion  was  caused  by  fire  does  not  make  the 
fire  the  proximate  cause  of  the  loss;  it  is  but  the  cause  of  the 
cause — ^the  causa  remota  and  not  the  coAisa  proxima,^ 

"  With  the  loss  by  fire,  which  occurred  after  the  explosion, 
we  are  not  concerned^  appellee  makes  no  contention  as  to 
such  loss;  for  that  directly  caused  by  the  explosion  before 
there  was  any  fire  jn  the  insured  premises  the  insurer,  under 
the  conditions  of  this  policy,  is  not  liable."  Citing  Caballero 
V.  Home  Ins.  Co.,  15  La.  An.  217;  Briggs  v.  N.  A.  Ins.  Co., 
53  N.  Y.  446;  U.  S.  Ins.  Co.  v.  Foot,  22  Ohio  St.  340;  Ins. 
Co.  V.  Tweed,  Y  Wall.  (U.  S.)  44;  Koe  et  al.  v.  Columbus  Ins. 
Co.,  17  Mo.  301;  Montgomery  v.  Firemen's  Fund  Ins.  Co., 
16  B.  Monroe,  427;  Stanley  v.  Western  Ins.  Co.,  L.  E.  34,  71; 
St.  John  V.  American  Ins.  Co.,  11  K.  Y.  516. 

Waterman,  P.  J.  Insurance  policies,  while  to  be  taken 
most  strongly  against  the  party  by  whom  they  are  made, 
are  to  be  reasonably  interpreted. 

A  loss  or  damage  by  fire  necessarily  includes,  not  merely 
the  injury  done  by  the  combustion,  heat,  smoke,  and  expansive 
effect  of  the  fire,  but  also  by  any  falling,  displacement  or 
change  of  quality  thereby  caused,  as  well  as  the  injury  done 
by  water  or  in  removing  goods,  or  blowing  up  buildings  in 
a  honafide  attempt  to  extinguish,  or  stay  the  fire. 

All  the  authorities  agree  that  the  insurer,  under  a  policy 
insuring  against  loss  or  damage  by  fire,  is  liable  only  for 
such  loss  as  is  the  proximate  result  of  a  fire.  What  then, 
within  the  meaning  of  such  a  policy,  is  a  fire,  and  what  loss 
is  a  proximate  result  thereof  ? 

In  Scripture  v.  Lowell,  10  Cush.  356,  the    son  of  the 
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plaintiff,  without  the  knowledge  of  his  father,  carried  a  keg 
of  gunpowder  into  the  house  and  placed  a  lighted  match 
therein;  this  caused  an  explosion  of.  the  powder,  blowing  oflf 
the  roof  of  the  house  and  setting  fire  to  bedding,  etc.  The 
insurer,  under  a  policy  insuring  against  loss  or  damage  by 
fire,  was  held  liable  for  the  loss  caused  by  the  explosion,  as 
well  as  that  done  by  the  fire  it  produced.  In  Hobbs  v. 
Guardian,  12  Can.  Sup.  Ct.  631,  under  similar  circum- 
stances, the  insured  was  held  liable  for  the  loss  arising  from 
the  explosion  as  well  as  the  ensuing  fire;  there  were,  how- 
ever, in  the  last  mentioned  case,  certain  statutory  provisions 
entering  into  the  contract,  and  some  of  the  judges  regard 
these  as  fixing  the  liability  of  the  company  for  the  entire 
loss.  In  Waters  v.  Ins.  Co.,  11  Peters,  213,  the  court  said : 
''  If  the  explosion  was  caused  by  fire,  the  latter  was  the 
proximate  cause  of  the  loss."  In  Eenshaw  v.  The  Fire- 
men's Insurance  Co.,  33  Mo.  App.  394,  the  coiirt  says  that 
it  is  not  prepared  to  hold  that  when  the  policy  insures 
against  fire  origi7iati7ig  in  cmy  cause^  a  loss  caused  by  the 
ignition  of  an  explosive  substance  by  an  innocent  fire  is  not 
within  the  risks  covered  by  the  policy,  but  that  it  was 
unnecessary  to  decide  the  point. 

In  Eenshaw  v.  Missouri,  158  W.  Eep.  945,  the  court  held 
that  a  damage  from  explosion  was  covered  by  the  policy, 
though  it  was  the  result  of  an  innocent  fire  coming  in  con- 
tact with  inflammable  gas  or  vapor.  In  none  of  these  cases 
did  the  policy  contain  any  clause  exempting  the  insurer 
from  loss  caused  by  explosion. 

In  Everett  v.  The  London  Assurance  Co.,  19  C.  B.  N.  S. 
126,  it  was  held  that  damage  caused  by  the  concussion  pro- 
duced by  the  explosion  of  gunpowder  was  not  within  the 
terms  of  a  policy  against  loss  by  fire.  Caballero  v.  Home 
Ins.  Co.,  15  La.  An.  217,  is  to  the  same  effect.  In  each  of 
these  cases  the  explosion  occurred  on  premises  other  than 
those  insured.  In  Briggs  v.  N."  A.  &  M.  Ins.  Co.,  53  N.  Y. 
446,  it  appears  that  an  explosion  had  been  caused  by  explo- 
sive vapor  coming  in  contact  with  the  flame  of  a  lamp. 
The  policy  provided  that  the  company  should  not  be  liable 


First  District — March  Term,  1892.        437 

Heuer  v.  Westchester  Fire  Ins.  Co. 

"  for  loss  caused  by  explosion  of  any  kind  unless  fire  ensues, 
and  then  for  the  loss  by  fire  only."  The  company  was  held 
not  liable  for  the  loss^caused  alone  by  the  explosion.  In  Ins. 
Co.  V.  Foote,  22  Ohio  State,  340,  where  a  gas  jet  ignited  gas 
and  caused  an  explosion,  the  court  held  that  the  burning  of 
the  gas  jet  was  not  such  a  fire  as  was  contemplated  by  the 
parties  as  the  peril  insured  against.  The  case  of  the  Boat- 
men's Fire  &  Marine  Insurance  Co.  v.  Parker,  23  Ohio  Stat., 
85,  is  not  inconsistent  with  that  of  Ins.  Co.  v.  Foote,  mpra; 
on  the  contrary,  the  court,  for  the  loss  arising  from  an  ex- 
plosion caused  by  an  innocent  fire,  held  the  company  not 
,  liable,  while  for  the  loss  ensuing  from  the  fire  produced  by 
the  explosion,  the  company  was  made  to  respond.  Ins.  Co. 
V.  Tweed,  7  Wall.  (U.  S.)  44;  Koe  v.  Columbus  Ins.  Co.,  17 
Mo.  301;  Montgomery  v.  Firemen's  Fund  Ins.  Co.,  16  B. 
Mon.  427;  St.  John  v.  American  Ins.  Co.,  11  N.  Y.  516; 
Wood  on  Fire  Ins.,  Sec.  104,  and  Miller  v.  London  &  Lan- 
cashire Ins.  Co.,  41  111.  A  pp.  395,  are  in  harmony  with  the  case 
of  Briggs  V.  Ins.  Co.,  supra. 

Where,  as  a  result  of  an  explosion,  fire  ensues,  the  dam- 
age done  by  the  fire  is  clearly  within  the  words  of  such  a 
policy;  but  it  may  well  be  questioned  whether,  where  the 
only  fire  preceding  the  explosion  is  that  of  an  innocently  and 
intentionally  lighted  match,  and  the  only  damage  done  is 
by  the  concussion  of  the  explosion,  the  fire  of  the  match  is 
within  the  meaning  of  the  words  "  loss  or  damage  by  fire; " 
that  is,  whether  in  such  case  the  fire  of  the  match  is  such  a 
fire  as  is  contemplated  by  the  policy. 

In  the  present  case,  the  reasonable  meaning  of  the  policy 
is,  that  the  company  was  not  liable  for  loss  or  damage 
caused  by  lightning  or  explosion  of  any  kind,  unless  fire 
ensued,  and  then  for  the  loss  by  fire  only.  The  contention 
of  appellants,  that  the  words  "  by  fire  "  must  be  joined  on 
to  and  made  to  qualify  the  second  exception,  not  only  pro- 
duced a  jumble  of  words,  but  leads  to  the  absurd  result 
that  under  a  provision,  manifestly  intended  to  exempt  the 
company  from  liability  for  loss  from  explosion,  yet  at  the 
same  time  to  leave  it  responsible  for  loss  from  fire  ensuing 
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upon  the  explosion;  it  is  exempted  from  liability  from  fire 
if  caused,  by  lightning  or  explosion  of  any  kind.  Such 
would  not  be  a  reasonable  interpretation  of  the  policy. 

We  can  not  think  that  it  was  intended  that  this  policy 
should  be  read,  "  This  company  shall  not  be  liable  for  loss 
or  damage  by  fire  if  caused  by  lightning  or  explosion  of  any 
kind  unless  fire  ensues,  and  then  for  the  loss  by  fire  only," 
but  that  the  intention  was  to  read  it,  "  This  company  shall 
not  be  liable  for  loss  or  damage  if  caused  by  lightning  or 
explosion  of  any  kind  unless  fire  ensues,  and  then  for  the 
loss  by  fire  only." 

The  judgment  of  the  Superior  Court  is  therefore  affirmed. 

Judgment  affirmed. 

John  F.  Hetjeb,  appellant,  v.  Northwestern  National 
Ins.  Co.,  appellee. — This  case  being  entirely  similar  to  the 
preceding,  the  judgment  in  it  is  affiimed. 


R.  Dunkelmann 

V. 

H.  Brunnell. 


Praetice— Appeal  and  Error. 

1.  In  the  absence  of  mistake  or  misprision  a  court  can  not  set  aside  a 
judgment  entered  by  it  at  a  former  term. 

2.  An  order  that  an  order  of  dismissal  and  judgment  entered  thereon 
on  a  certain  date  be  set  aside  and  vacated,  is  interlocutory  and  can  not 
be  appealed  from. 

[Opinion  filed  June  1, 1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Baker,  Judge,  presiding. 

Messrs.  IIoyne,  Follansbee  &  O'Connor,  for  appellant. 
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Jf o  appearance  for  appellee. 

Shepard,  J.  This  action,  originally  begun  by  appellant 
before  a  justice  of  the  peace,  was  pending  on  an  appeal  by 
the  appellee  in  the  Circuit  Court,  and  on  the  last  day  but 
one  of  the  February  term,  1891,  was  reached  on  the  calendar. 

The  record  of  the  Circuit  Court  shows  that  the  case  being 
called  and  the  defendant  not  appearing,  the  appeal  was 
ordered  dismissed  on  motion  of  plaintiff's  attorney  for  want 
of  prosecution,  and  judgment  entered  against  appellee  for 
statutory  damages  for  delay  and  costs. 

On  the  fourth  day  of  the  March  term,  next  ensuing,  of  said 
court,  the  defendant  below  (appellee  in  this  court)  moved  to 
set  aside  the  order  of  dismissal  of  the  appeal  and  the  judg- 
ment entered  at  the  preceding  term,  and  read  in  support 
of  his  motion  certain  affidavits,  tending  to  show  that  the 
order  and  judgment  were  entered  by  mistake  or  misprision 
of  the  clerk,  and  that  the  order  that  was  directed  to  be  en- 
tered was  one  of  continuance  of  the  cause.  Upon  the  show- 
ing made,  the  Circuit  Court,  thereupon,  at  the  March  term, 
set  aside  the  order  and  judgment  entered  at  the  February 
term  and  reinstated  the  appeal  upon  the  docket. 

Afterward,  and  at  the  September  term,  1891,  the  case 
was  again  reached  and  called  for  trial,  and  the  plaintiff, 
relying  upon  his  position  that  the  order  entered  at  the 
March  term  vacating  the  order  and  judgment  entered  at  the 
February  term,  and  reinstating  defendant's  appeal,  was  void, 
offered  ^  no  evidence,  and  the  court  dismissed  the  suit  for 
want  of  prosecution,  and  gave  judgment  for  costs  against 
the  plaintiff. 

The  order  entered  at  the  March  term  was  merely  inter- 
locutory and  could  not  have  been  appealed  from,  and  the 
appeal  from  the  judgment  at  the  September  term  brings 
the  entire  record  to  this  court. 

The  order  vacating  the  judgment  entered  March  13,  1891, 
at  the  February  term,  is  (omitting  title)  as  follows :  "  On 
motion  of  said  defendant  by  his  attorney,  it  is  ordered  by 
the  court  that  the  order  of  dismissal  and  judgment  entered 
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lierein  on  March  13, 1891,  be  and  is  hereby  set  aside  and 
vacated,  and  that  said  appeal  be  and  it  is  reinstated  upon  the 
docket  of  this  court." 

^  There  is  nothing  in  the  record  to  show  that  the  Circuit 
Court  was  without  jurisdiction,  both  of  the  person  and  the 
subject-matter  at  the  February  term,  when  judgment  against 
appellee  was  entered,  and  there  was  no  contention  that  the 
judgment  then  entered  was  void  for  any  cause. 

Whatever  may  be  the  power  of  the  Circuit  Court  at  a  sub- 
sequent term  to  amend  or  set  aside  a  judgment  entered  by 
the  mistake  or  misprision  of  the  clerk,  and  upon  what  evi- 
dence, if  any,  outside  of  its  own  records,  an  amendment  or 
vacation  of  the  record  of  a  judgment  order  for  such  cause 
may  be  made,  it  is  apparent  from  an  inspection  of  the  va- 
cating order  already  quoted  that  in  this  case  the  court  did 
not  find  any  such  fact  of  mistake  or  misprision;  and  its 
power  to  set  aside  the  judgment  entered  at  a  former  term 
for  any  other  cause  did  not  exist.  Smith  v.  Wilson,  26  111. 
186;  Fix  v.  Quinn,  75  111.  232;  Cook  v.  Wood,  24  111.  295; 
Messervey  v.  Beckwith,  41  111.  452;  Hunt  v.  Baldwin,  27  111. 
App.  446;  Maple  v.  Havenhill,  37  111.  App.  311. 

The  case  will  tlierefore  be  reversed  and  remanded,  witli 
directions  to  the  Circuit  Court  to  set  aside  tJie  order  entered 
on  March  19,  1891,  at  the  March  term,  setting  aside  and 
vacating  the  order  and  judgment  entered  March  13, 1891, 
at  the  February  term. 

lie  versed  and  remanded  with  directions^ 


44 
60 
51 

'^ 

44 
58 
44 
67 

440. 
336 
440 
109 

44    440 

87  473 

88  331 


John  T.  Geraty 

V. 

A.  Druiding  and  George  Kersten. 


Practice— Ride  21. 


1.  An  index  is  not  an  al)s tract. 

2.  It  ifl  proper  to  dismiss  an  appoal  to  this  court  where  there  is  a  fail- 
ure to  iiie  an  abstract  as  rcHjuired  by  ^ule  21  hereof. 
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3.  Courts  of  equity  are  not  open  to  persons  who  have  a  complete 
remedy  at  law. 

4.  For  the  reason  that  complainant's  remedy  at  law  was  complete, 
tliis  court  afiirms  the  decree  dismissing  liis  bill,  the  same  having  been 
filed  to  restrain  defendants  from  proceeding  to  collect  a»  judgment  ob- 
tained by  them  against  him  in  a  justice  court. 

[Opinion  filed  June  1, 1S02.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Kirk  IIawes,  Judge,  presiding. 

Mr.  John  N.  Jemison,  for  appellant. 

Messrs.  Goldzier  &  Eodgers,  for  appellees. 

Shepard,  J.  This  appeal  might  properly  be  dismissed  for 
a  failure  by  appellant  to  file  a  projier  abstract  or  abridg- 
ment of  the  record  as  required  by  Rule  21  of  this  court. 
C.  &  G.  T.  Ey.  Co.  v.  Crolie,  33  111.  App.  17;  Gilbert  v. 
Coons,  37  111.  App.  448. 

What  purports  to  be  an  abstract  of  the  record  is  in  fact  a 
mere  index. 

Forty-nine  words,  more  than  one-half  of  which  are  formal, 
comprise  all  the  information  afforded  by  the  so-called 
abstract  as  to  what  is  contained  in  a  bill  in  equity  consist- 
ing, as  showu  by  the  marginal  references,  of  nine  pages,  and 
eight  words  in  another  place  purport  to  state  the  masters 
report,  consisting,  as  shown  by  marginal  references,  of  six 
pages;  and  in  another  place  two  words  alone  indicate  to  us 
the  scope  of  an  injunction  order.  Witli  tlie  aid  of  such  a 
defective  abstract  we  will  not  examine  the  record. 

The  abstract  discloses  that  a  judgment  was  entered  in  a 
justice  of  the  j>eace  court  on  June  22,  1801,  against  appel- 
lant, and  that  the  bill  was  filed  to  restrain  appellees  from 
proceeding  to  collect  it. 

Appellant  in  his  brief  states  that  the  judgment  was  entered 
on  June  25th,  and  appellees  in  their  brief  confirm  this  last  date 
and  w6  will  therefore  take  it  to  be  the  true  date.    Keither 
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the  abstract  nor  appellant's  brief  gives  us  any  information  as 
to  the  date  of  the  filing  of  the  bill,  but  appellees'  brief  states, 
and  appellant  makes  no  denial  in  reply,  that  it  was  filed  on 
July  10, 1891,  and  this  statement  has  vague  corroboration 
in  a  Teference  in  appellant's  abstract  to  an  order  entered 
July  13th  referring  the  bill  to  the  master  to  report  on  the 
motion  for  an  injunction.  We  will,  therefore,  assume  that 
the  bill  was  filed  July  10  th,  which  was  considerably  lees 
than  twenty  days  after  judgment  had  been  entered  by  the 
justice  of  the  peace.  For  this  reason  the  bill  was  properly 
dismissed.  The  appellant's  right  to  prosecute  an  appeal 
and  thereby  secure  a  complete  remedy  at  law,  was  complete 
when  he  filed  his  bill  and  was  open  to  him  for  several  days 
after  he  resorted  to  equity. 

Courts  of  equity  are  not  open  to  persons  who  have  a  com- 
plete remedy  at  law. 

There  is  a  statement  in  appellant's  abstract  that  the  judg- 
ment was  alleged  to  have  been  entered  wrongfully,  without 
jurisdiction  by  the  justice  of  the  peace;  but  want  of  juris- 
diction alone  was  no  ground  for  relief  in  equity  against  the 
judgment,  unless  there  was  also  disclosed  a  meritorious 
defense,  which  by  loss  of  right  to  appeal  had  become  lost. 
Colson  V.  Leitch,  110  111.  504. 

Because,  therefore,  the  appellant's  remedy  at  law  was 
complete,  we  wUl  affirm  the  decree  dismissing  the  bill. 

•    Decree  ajjirmed. 


William  H.  Bean 

V. 

Anthony  Elton.  ^ 

Master  and  Servant — Recovery  of  Wages— Wrongful  Discluirge, 

1.  No  recovery  can  be  had  under  the  common  counts,  the  declaration 
containing  no  othei-s,  in  an  action  for  damages  resulting  from  the  breach 
of  a  special  contract  of  service. 
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2.  It  was  error,  in  the  case  presented,  to  refuse  an  instruction  assert- 
ing that  the  plaintiff  was  required  to  make  out  a  case  by  a  preponder- 
ance of  the  evidence. 

[Opinion  filed  June  1,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Frank  Baker,  Judge,  presiding. 

Mr.  F.  M.  Williams,  for  appellant. 

No  appearance  for  appellee. 

Waterman,  P.  J.  Appellee  brought  suit  to  recover  the 
stipulated  compensation  he  would  have  received  for  some 
six  months'  services,  had  he  not,  as  he  insisted,  been  wrong- 
fully discharged. 

The  declaration  contains  only  the  common  counts.  The 
action  being  not  for  work  and  labor  performed,  but  for 
damages  resulting  from  a  breach  of  a  special  contract,  no 
recovery  could  be  had  under  the  common  counts.  1 
Chitty's  Pleadings,  359, 360;  Ilulle  v.  Heightman,  2  East, 
401;  Trustees  v.  Shaffer,  63  111.  243. 

The  defendant  asked  to  have  the  jury  instructed  that  the 
plaintiff  must  prove  his  case  by  a  preponderance  of  the  evi- 
dence; this  the  court  refused  to  do.  Under  the  issues 
formed,  the  burden  being  upon  the  plaintiff,  he  was  required 
to  make  out  his  case  by  a  preponderance  of  the  evidence, 
and  this  instruction  should  have  been  given.  Watt  v. 
Kirby,  15  111.  200;  Schroeder  v.  Walsh,  120  111.  403. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and 
the  cause  remanded. 

lieversed  and  remanded. 
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51    240- 

V. 

Horatio  O.  Stone  et  al. 

Sales — Beal  Property — Commissions — Recovery  of. 

1.  Where  a  land  owner  has  placed  his  property  in  the  hands  of  a 
real  estate  broker  to  be  sold  at  a  fixed  price  and  for  an  agreed  commis- 
sion, both  are  bomid  to  exercise  the  utmost  good  faith  toward  each 
other. 

3.  In  an  action  brought  to  recover  commissions  alleged  to  have  been 
earned  upon  a  sale  of  real  estate,  this  court  holds,  in  view  of  the  evi- 
dence, that  the  judgment  for  the  plaintiffs  can  not  stand. 

[Opinion  filed  June  1,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

Nathan  Mears,  appellant,  being  the  owner  of  valujlble 
dock  property  in  Chicago,  went  to  appellees,  who  were  real 
estate  agents,  and  authorized  them  to  sell  it  for  $150,000, 
agreeing  to  pay  them  two  and  one-half  per  cent  commission 
for  making  a  sale  for  that  sura.  Appellees  saw  Mr.  Pea- 
body,  and  obtained  from  him  an  offer  of  $125,'000;  tliis  Mr. 
Mears  refused. 

Mr.  Bellows,  one  of  the  plaintiffs  in  the  suit,  testified 
that  Mr.  Peabody  asked  Mr.  Mears  if  he  would  take 
$135,000;  this  Mr.  Mears  denies.  The  court  found  that  on 
or  about  the  4:th  of  April,  1890,  H.  O.  Stone  &  Company 
introduced  P.  S.  Peabody  to  the  defendant,  and  negotiations 
Avere  had  which  resulted  in  the  defendant's  giving  a  written 
option  of  purchase  to  P.  S.  Peabody  for  the  property  con- 
cerning the  sale  of  which  the  controversy  in  this  case  arises, 
for  the  sum  of  $150,000,  said  option  being  limited  to  ten. 
days,  time  being  of  the  essence  of  the  contract,  and  that 
prior  to  the  expiration  of  the  ten  days  said  Peabody  surren- 


I 

1 


First  District — March  Term,  1892.         445 

Mears  v.  Stone. 

(lered  said  option  to  the  defendant  and  informed  him  that 
he  could  not  buy  the  property  or  do  anything  with  it;  that 
said  defendant  believed  the  representations  of  the  said  Pea- 
body  to  be  true. 

Very  shortly  after  the  expiration  of  the  ten  days  men- 
tioned in  the  option  paper,  Mr.  Walker,  a  member  of  the 
real  estate  and  brokerage  firm  of  Walker,  Larned  &  Moss, 
came  to  appellant  and  told  him  that  he,  Walker,  could  find 
a  purchaser  for  the  property  at  the  sum  of  $135,000,  but 
that  if  he  did  so,  he  should  expect  to  be  paid  a  commission 
of  $5,000. 

The  court,  upon  questions  of  fact  submitted  to  it,  found 
that  the  said  Walker  did  not  disclose  the  name  of  the 
purchaser  to  said  Mears,  and  said  Mears  took  the  said 
Walker  to  E.  B.  McCagg,  his  attorney,  and  placed  the  whole 
matter  in  his  hands,  authorizing  him  to  make  a  sale  for 
$135,000  if  he  found  the  purchaser  satisfactory.  That 
thereupon  the  said  McCagg  declined  to  make  any  contract 
of  sale  unless  the  purchaser's  name  was  disclosed,  and  unless 
he  was  a  man  of  responsibility;  that  thereupon  Mr.  Walter 
C  Lamed  was  introduced  as  the  purchaser;  and  said  McCagg 
being  satisfied  as  to  the  responsibility  of  the  said  Larned, 
prepared  a  contract  of  sale  from  the  said  defendant  to  the 
said  Walter  C.  Larned  for  the  sum  of  $135,000,  which  was 
executed  by  the  said  defendant  and  by  said  Larned;  that  at 
the  time  of  the  execution  of  said  contract  and  the  ])ayment 
of  the  cash  purchase  money  thereof,  on  May  16,  1890,  both 
the  said  defendant  and  the  said  McCagg  believed  that  the 
said  Lamed  was  the  real  purchaser,  and  had  no  suspicion 
that  F.  S.  Peabody  or  anybody  connected  with  him  had 
any  interest  in  the  purchase. 

The  contract  was  made  April  17,  1890;  upon  the  same 
day  $10,000  was  deposited  by  Lamed  as  earnest  money. 
The  title  was  examined  by  Mr.  Herrick,  between  whom  and 
Mr.  McCagg  there  were  frequent  consultations  as  to  it.  On 
May  16th,  $25,000  additional  money  was  paid,  making  the 
$35,000  cash  paj^ment  stipulated  in  the  contract;  and  at  this 
time  Mr.  Mears  agreed  to  at  any  time  within  thirty-five 
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days,  execute  to  such  person  as  Larned  or  his  assigns  might 
designate,  a  good  and  sufficient  deed  of  the  property;  and 
certain  modifications  in  the  agreement,  as  to  the  pajmient 
of  the  remainder  of  the  purchase  price,  were  made. 

Mr.  Larned  testifies  that  he  purchased  the  property  in 
good  faith  from  Mr.  Mears;  that  he  never  heard  of  the  Pea- 
body  Coal  Company  before  the  contract  was  signed,  and  not 
until  a  long  time  afterward;  that  when  he  purchased  it,  he 
did  not  .know  whether  he  would  own  it  individually,  or 
would  subsequently  transfer  it  to  somebody  else.  That 
later  the  consideration  for  the  contract  was  paid  by  the 
Peabody  Coal  Company.  Mr.  Mears  testified  that  after  tlie 
option  was  surrendered  he  had  a  long  talk  with  Mr.  Pea- 
body,  Avho  said  that  he  could  not  do  anything  more;  that  ho 
might  have  succeeded  if  the  price  had  been  $120,000  or 
8125,000.  Larned  assigned  his  contract  to  the  Peabody 
Coal  Company;  the  assignment  is  dated  June  3,  1890,  and 
on  the  same  day  a  deed  was  made  by  Mears  to  the  coal 
company. 

May  26, 1890,  appellees  wrote  to  Mr.  Mears  as  follows: 

"  Dear  Sir :  We  notice  that  you  have  effected  a  sale  of  the 
dc>ck  property  to  the  Peabody  Coal  Company.  We  will,  of 
course,  expect  a  commission  on  this  sale,  and  take  occasion 
to  so  notify  you  because  you  informed  us  that  you  had  sold 
it  to  parties  who  had  no  connection  with  the  Peabody  inter- 
ests. If  we  are  in  error  kindly  set  us  right  at  once.  You 
have  perhaps  already  protected  our  interest  in  the  deal." 

Mr.  McCagg,  on  May  27th,  replied  as  follows:  "Mr. 
Nathan  Mears  has  handed  me  yours  of  yesterday,  asking 
me  to  reply  to  it,  as  I  have  had  in  hand  all  the  negotiations 
respecting  the  sale  of  his  dock  property.  The  sale  which 
he  hopes  to  make,  which  is  not  as  yet  fully  consummated, 
is  made  to  Mr.  Walter  C.  Larned  without  the  slightest  idea 
on  his  part,  when  he  made  the  contract  of  sale,  that  the 
Peabody  people  had  any  interest  in  the  purchase,  nor  can 
they  have  unless  they  obtain  an  assignment  from  Mr.  Larned. 
The  sale,  if  it  is  one,  was  made  by  Mr.  Walker  and  not 
through  your  house." 
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A  jury  having  been  waived,  the  court  held,  upon  propo- 
sitions of  law  submitted,  that  although  Mears  might  have  in 
good  faith  sold  the  property  to  Lamed  and  made  a  contract 
with  him,  believing  him  to  be  the  real  purchaser,  and  might 
have  been  bound  under  his  contract  to  convey  to  said 
Larned  or  his  assigns,  yet  if  he,  Mears,  before  the  consum- 
mation of  the  contract  was  notified  that  the  Peabody  Coal 
Company  was  the  party  to  whom  plaintiffs  had  attempted 
to  sell  the  property,  then  the  plaintiffs  were  entitled  to 
recover  commissions  for  the  sale  made;  and  found  the  issues 
for  the  plaintiffs,  assessing  their  damages  at  $3,375. 

Messrs.  Lyman  &  Jackson,  for  appellant. 

Mr.  Edward  R.  Jewett,  for  appellees. 

Waterman,  P.  J.  Appellant  having  placed  his  property 
in  the  hands  of  appellees  to  sell  at  a  fixed  price,  and  for  an 
agreed  commission,  he  and  appellees  were  bound  to  exer- 
cise the  utmost  good  faith  toward  each  other.  Appellees 
were  employed  to  sell  at  the  price  of  $150,000;  they  were 
not  engaged  to  sell  for  $135,000,  and  if  any  eflf6rts  wore  by 
them  made  to  find  a  purchaser  at  the  last  named  price,  they 
can  hardly  be  considered  as  work  done  in  pursuance  of  the 
authority  given  to  them. 

They  did  not  and  do  not  claim  to  have  found  a  purchaser 
at  $150,000,  and  no  sale  was  made  for  that  sum.  The  posi- 
tion of  appellees  is  that  they  introduced  appellant  to  Mr. 
Peabody  and  endeavored  to  sell  the  property  to  him;  that 
appellant  sold  to  Larned  for  $135,000,  knowing,  or  having 
reason  to  know,  that  he  was  purchasing  for  Peabody.  A})- 
pellees  were  not  employed  to  merely  introduce  to  appellant 
somebody  who  might  upon  some  temis  become  a  purchaser. 
It  was  not  for  such  service  that  a  commission  was  to  be 
paid  them. 

If,  having  mtroduced  appellant  to  Mr.  Peabody,  appellant 
had  himself  negotiated  a  sale  to  that  gentleman  at  $150,000, 
it  might  AveU  be  found  that  appellees  were  the  mo\ang  cause 
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of  such  sale;  or  if,  being  so  introduced,  Mr.  Peabody  had 
purchased  of  appellant  upon  terms  substantially  like  those 
given  to  appellees;  or  if  it  were  shown  that  appellant,  in 
himself  negotiating  and  closing  a  sale  ujx)n  terms  variant 
from  those  given  to  appellees,  had  been  guilty  of  bad  faith 
toward  them,  appellees  might,  as  the  moving  cause  of  the 
sale,  been  held  to  be  entitled  to  the  commissions  agreed 
upon,  or  to  a  reasonable  sum  for  the  work  and  labor  by 
them  done.  Pickett  v.  Badger,  1  C.  B.  N.  S.  206;  Topping 
V.  Healy,  3  F.  &  F.  325;  Simpson  v.  Lamb,  17  C.  B.  603. 

Appellees  were  employed  to  do  a  certain  thing,  viz.,  sell 
the  property  for  $150,000;  they  were  to  be  paid  for  this  a 
certain  sum,  viz.,  two  and  one-half  per  cent.;  if  they  had  in 
five  minutes  accomplished  the  undertaking  they  would  have 
been  entitled  to  the  sum  of  $3,750;  if  they  did  not  succeed 
they  are  not  entitled  to  anything,  unless  the  defendant, 
by  some  act  of  his,  prevented  their  success.  Tombs  v. 
Alexander,  10  Mass.  255;  Kerfoot  v.  Steele,  113  111.  610; 
Gillespie  v.  Wilder,  99  Mass.  170. 

Having  introduced  Mr.  Peabody  and  he  having  declineil 
to  purchase,  there  must  be  some  period  of  time  at  which 
appellant  might  deal  with  another  broker  who  thought 
himself  able  to  sell  to  Mr.  Peabody.  Appellees  did  not,  by 
the  beginning  of  negotiations  with  Mr.  Peabody,  termi- 
nating in  his  refusal  to  buy,  acquire  a  lien  upon  any  dispo- 
sition he  might  thereafter  come  into  to  purchase  the  prop- 
erty. The  point  of  time  at  which  another  broker  might  be 
dealt  with  by  appellant  was  when  Mr.  Peabody  surrendered 
his  option  and  declined  to  have  anything  further  to  do  with 
the  matter.  So  far  as  appears,  some  time  after  this,  Mr. 
Walker  took  him  up  and  effected  a  sale  to  the  Peabody 
Coal  Co.,  which  is  said  to  be  the  same  thing  as  a  sale  to  Mr. 
Peabody.  There  is  no  evidence  that  appellees  were  the 
procuring  cause  of  the  sale  to  Mr.  Peabody;  on  the  contrary, 
appellees,  having  procured  for  him  an  option,  the  court 
specially  found  that  Mr.  Peabody  surrendered  his  option 
and  informed  appellant  that  he,  Peaboay,  could  not  buy  the 
property  or  have  anything  to  do  with  it. 
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There  is  no  evidence  that  appellees  induced  him  to  change 
his  mind.  They  were  not,  therefore,  entitled  to  the  stipu- 
lated commissions.  Easp  v,  Cummins,  54  Penn.  St.  394; 
(handler  v.  Sutton,  5  Dalj%  112;  Wylie  v.  Marine  Bank,  01 
N.  Y.  415;  Lipe  v.  Ludewick,  14  111.  App.  372;  Sievers  v. 
(xriffin,  14  111.  App.  63. 

The  court,  in  effect,  found  that  appellant  acted  in  perfect 
good  faith.  Its  finding  that  in  making  the  contract  with 
Larned,  appellant  believed  Larned  to  be  the  real  purchaser, 
and  had  no  suspicion  that  Peabody  or  anybody  connected 
with  him  had  any  interest  in  the  purchase,  relieves  appellant 
of  all  imputation  of  bad  faith.  Finding,  as  the  court  did  as 
to  the  facts,  that  appellees  did  not  make  the  sale,  and  that 
appellant  sold  to  Larned  supposing  him  to  be  the  purchaser, 
appellants  were  not  entitled  to  be  paid  tlie  agreed  commis- 
sions. 

The  judgment  of  the  Superior  Court  will  therefore  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


The  Perkins  Electric  Lamp  Co. 

V. 

William  Hood. 

Judgments  and  Decrees — Agency — Contract. 

1.  It  is  only  when'  a  decree  is  based  upon  testinjony  heard  by  a  given 
court,  that  the  certificate*  by  the  judge,  of  the  evidenc,  is  required  upon 
appeal. 

2.  Upon  a  bill  filed  to  obtain  complainant's  supposed  rights  under  an 
agreement  duly  set  forth,  this  court  construes  the  same,  likewise  another 
entered  into  between  one  of  the  parties  to  the  first  contract  and  a  third 
party,  and  reverses  the  decree  for  complainant  and  remands  the  cause* 
with  directions  to  allow  him  to  take  a  decree  for  such  amount  as  belongs 
to  him. 

[Opinion  filed  June  1,  1802.] 
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Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Murray  F.  Tuley,  Judge,  presiding. 

Messrs.  Knight  &  Brown,  for  appellant. 

Mr.  O.  M.  Smith,  for  appellee. 

Gary,  J.  The  appellee  filed  his  bill  to  obtain  his  sup- 
posed rights  under  the  following  agreement : 

"  This  agreement,  maxle  this  21st  day  of  May,  1889,  by 
and  between  the  Perkins  Electric  Lamp  Company,  a  cor- 
poration established  under  the  laws  of  the  State  of  Connec- 
ticut, ha\ing  its  principal  offices  located  in  Hartford,  Con- 
necticut, of  the  first  part,  and  Thomas  Peters  Conant  and 
William  Hood,  citizens  of  the  city  of  Chicago,  in  the  State 
of  Illinois,  jointly  and  severally  engaged  in  the  sale  and 
installation  of  electric  lighting  apparatus,  of  the  second 
part. 

"  Witnesseth:  That  the  said  party  of  the  first  part  does 
hereby  constitute  and  appoint  the  party  of  the  second  part 
as  its  selling  agent  for  the  territory  comprised  in  the  city 
of  Chicago,  in  the  State  of  Illinois  and  the  State  of  Michi- 
gan, to  sell  and  use  within  said  territory  the  incandescent 
lamp  and  apparatus  manufactured  and  sold  by  the  party  of 
the  first  part,  and  known  as  the  Perkins  lamp  and  socket. 
Said  party  of  the  second  part  shall  also  have  the  right,  not 
exclusive,  to  sell  said  lamps  in  and  throughout  the  territory 
of  the  United  States,  when  such  lamps  and  sockets  are  to 
be  used  in  connection  with  the  system  of  electric  lighting 
installed  by  said  party  of  the  second  part.  It  is  understood 
and  agreed  that  the  price  to  be  paid  by  the  party  of  the 
second  part  for  such  lamps  shall  not  be  more  than  the 
existing  list  price  of  the  party  of  the  first  part,  less  twenty- 
five  (25)  per  cent,  and  shall  in  all  cases  be  as  low  as  the  low- 
est prices  made  to  or  paid  by  any  other  dealers  of  the  same 
class. 

"  The  party  of  the  second  part  shall  pay  for  the  double- 
pole  Perkins  key-socket  sixty  (60)  cents  cash  net,  and  for 
the  keyless  socket  fifty  (50)  cents  each  net. 
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"  These  prices  as  fixed  are  understood  to  include  delivery 
at  Chicago,  or  to  be  free  on  board  at  the  town  of  Manches- 
ter, in  the  State  of  Connecticut,  at  the  option  of  the  party 
of  the  second  part.  Payment  for  all  such  goods  as  shall  be 
sold  and  delivered  shall  be  made  on  the  10th  day  of  the 
month  succeeding  such  sale  and  delivery. 

"  It  is  further  understood  and  agreed  that  the  party  of 
the  first  part  guarantees  for  each  and  every  lamp  a  useful 
life  of  jnaximum  efficiency,  extending  over  a  continuous 
period  of  not  less  than  six  hundred  (600)  hours  actual 
service. 

"It  is  further  understood  and  agreed  that  the  party  of  the 
first  part  will  protect  the  party  of  the  second  part,  and  any 
consumer  or  user  in  whose  possession  such  lamps  or  appa- 
ratus may  have  been  or  may  be  found,  against  any  suit  for 
infringement  founded  upon  any  patents  or  patent  rights 
brought  or  prosecuted  by  any  party  whatsoever,  and  said 
party  of  the  first  part  agreed  to  defend  such  suit  and  to 
save  said  party  of  the  second  part  or  their  customers  from 
any  loss  or  losses  vrhatsoever  by  reason  of  such  suits. 

"  It  is  understood  and  agreed  that  the  party  of  the  second 
part,  in  consideration  of  the  matters,  covenants  and  agree- 
ments set  forth  herein,  is  not  to  use  or  sell  within  the  exclu- 
sive territory  hereinbefore  named,  any  other  lamp  or  socket 
in  connection  with  the  system  of  electric  lighting  installed 
by  them,  unless  they  are  required  to  do  so  by  their  custom- 
ers for  the  exigencies  of  the  case,  and  in  all  cases  to  use 
their  influence  in  behalf  of,  and  to  further  the  interests  and 
sale  of  the  lamps  and  sockets  manufactured  and  sold  by  the 
party  of  the  first  part. 

"  It  is  understood  and  agreed  that  the  party  of  the  first 
part  will  replace  all  sockets,  in  any  system  installed  by  the 
party  of  the  second  part,  free  of  cost.  The  party  of  the 
second  part  shall  be  allowed,  credited  and  paid  by  the  party 
of  the  first  part  at  the  rate  of  three  (3)  cents  for  each  and 
every  Perkins  lamp-base  purchased  during  the  continuance 
of  this  contract,  when  such  bases  are  delivered  on  the  cars 
at  Manchester,  Coimccticut,  and  all  such  bases  removed  bv 
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the  party  of  the  second  part  shall  be  so  returned  to  the  party 
of  the  first  part  in  Manchester,  Connecticut,  during  the  exist- 
ence of  this  agreement. 

"  It  is  understood  and  agreed  that,  in  consideration  of  the 
nmtters,  covenants  and  agreements  set  forth  herein,  the  said 
party  of  the  first  part  will  also  allow  as  commissions  to  the 
said  part}^  of  the  second  part,  the  difference  between  the 
])rice  of  lamps  and  sockets  hereinbefore  specified,  and  the 
selling  price  of  the  same  on  all  sales  made  directly  by  the 
said  party  of  the  first  part  through  its  general  western 
agency  for  the  territory  herein  set  apart. 

"  It  is  understood  and  agreed  that  this  agreement  shall 
continue  and  remain  in  force  for  a  period  of  one  year  from 
the  date  of  its  execution,  and  thereafter  until  terminated 
by  notice  in  writing,  given  by  either  party  to  the  other  at 
least  one  month  before  the  termination  of  any  period  of 
one  year. 

"  In  witness  whereof  the  parties  hereto  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above  written. 

The  Perkins  Electric  Lamp  Compaxy, 

Bv  W.  G.  Halm,  Y.  P.  &  W.  Mgr. 
Thomas  Peters  Conant,  [Seal.] 

William  Hood.  [Seal.]" 

The  bill  alleged  that  on  the  20th  day  of  July,  1889,  with 
the  knowledge  and  consent  of  the  company,  Conant  assigned 
his  interest  to  the  appellee;  the  assignment  on  the  2Sth  day 
of  October,  1889,  was  proved,  but  not  the  knowledge  and 
consent.  No  point  is  made,  how^ever,  as  to  the  right  of 
Hood  alone,  either  to  a  performance,  or  the  benefit  of  the 
contract. 

About  December  6,  1889,  the  appellant  employed  M.  A. 
Knapp  as  its  w^estern  manager,  and  afterward  made  this 
contract : 

"  This  indenture  made  this  tenth  day  of  January,  1890, 
by  and  between  the  Perkins  Electric  Lamp  Company,  a  cor- 
poration organized  under  the  laws  of  the  State  of  Connecti- 
cut, and  located  in  the  town  of  Manchester  in  said  State,  as 
party  of  the  first  part,  and  the  Knapp  Electrical  Works,  a 
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corporation  organized  under  the  laws  of  the  State  of  Illinois, 
and  located  in  the  city  of  Chicago,  in  said  State,  as  party 
of  the  second  part,  Witnesseth: 

"  That  the  party  of  the  first  part  being  engaged  in  the 
manufacture  of  what  are  known  as  Perkins  electric  lamps 
and  sockets,  and  being  desirous  of  extending  their  sale, 
agrees  with  the  party  of  the  second  part  that  the  latter  shall, 
so  long  as  this  contract  remains  in  force,  have  and  enjoy  the 
sole  and  exclusive  right  to  sell  and  dispose  of  the  said  lamps 
and  sockets  manufactured  by  the  party  of  the  first  part, 
within  the  territory  comprising  the  States  of  Illinois,  Indi- 
ana, Wisconsin,  Michigan,  Iowa,  Minnesota,  California, 
Washington,  Oregon,  Kansas,  Missouri,  Arkansas,  North 
and  South  Dakota  and  Northern  Ohio,  from  a  line  drawn 
east  and  west  through  Columbus,  and  that  the  party  of  the 
first  part  will  not  sell  or  dispose  of  said  lamps  or  sockets  to 
any  one  within  any  of  said  States  while  this  agreement 
remains  in  force,  except  through  the  party  of  the  second 
part;  always  provided,  however,  that  the  party  of  the  first 
part  reserves  the  right  to  do  all  that  is  necessary  in  order 
to  fulfill  its  contract  with  Thomas  Peter  Conant  and  Will- 
iam Hood,  w^hich  contract  terminates  May  1,  1890,  and 
its  contract  w^ith  the  Mather  Electric  Company,  dated 
April  18,  1889;  and  also  the  further  right  to  make  any 
sales  directly  and  not  through  the  party  of  the  second  part, 
to  the  Hawkeye  Electric  Manufacturing  Company  of  Dav- 
enport, Iowa;  to  the  National  Electric  Manufacturing 
Comi)any  of  Eau  Claire,  Wisconsin;  to  the  Rockford  Electric 
Manufacturing  Company  of  Rockford,  Illinois;  to  the  Fort 
Wayne  Electric  Company  of  Fort  Wayne,  Indiana;  and  to 
anv  other  manufacturer  of  dvnamos  now  or  hereafter  exist- 
ing  within  said  States. 

"  It  is  further  understood  and  agreed  that  the  above  men- 
tioned dynamo  manufacturers  shall  not  offer  for  sale  the 
Perkins  lamp  or  socket  to  the  general  public,  but  to  the 
openitors  of  their  respective  dynamos  only. 

"  The  party  of  the  second  part  agrees  to  extend  the  sale 
and  use  within  said  territory  of  the  said  lamps  and  sockets 
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manufactured  by  the  party  of  the  first  part,  both  through 
its  best  personal  efforts  and  through  the  efforts  of  a  suffi- 
cient number  of  efficient  agents  properly  located  in  the 
various  parts  of  said  territory. 

"  The  party  of  the  second  part  agrees  to  receive  and  care 
for  all  goods  sent  it  by  the  party  of  the  first  part,  to  hold  the 
same  until  sold  as  the  property  of  the  party  of  the  first 
part,  and  keep  them  properly  insured  in  the  name  of  the 
party  of  the  first  part. 

"  The  party  of  the  second  part  further  agrees  not  to  sell 
said  lamps  and  sockets  for  use  without  said  territory,  except 
with  the  express  consent  of  the  party  of  the  first  part.  The 
party  of  the  second  part  agrees  not  to  sell  said  lamps  at 
prices  less  than  thirty  per  cent  from  list  dated  April  1, 
1889,  without  first  obtaining  the  written  consent  of  the  said 
Perkins.  Electric  Lamp  Company. 

"  It  is  mutually  agreed  that  the  party  of  the  second  part 
shall  receive  a  commission  on  all  sales  of  ten  per  cent, 
which  commission  shall  be  in  lieu  of  all  other  compensation 
for  any  services  performed  or  obligations  incurred  under 
this  agreement  by  the  party  of  the  second  part,  except  as 
hereinafter  expressly  stipulated. 

"  The  party  of  the  second  part  further  agrees  to  send  to 
the  party  of  the  first  part,  on  the  first  business  day  of 
each  week,  a  statement  of  all  sales  made  during  the  pre- 
ceding w^eek,  duly  filling  out  any  blanks  furnished  by 
the  party  of  the  first  part  for  such  purpose,  and  to  ])ay 
for  the  said  goods  the  price  at  which  they  have  been  sold  in 
accordance  with  the  preceding  provisions,  with  a  deduction 
of  said  commission  of  ten  per  cent,  and  to  make  said  pay- 
ment on  the  fifteenth  day  of  each  month,  for  all  the  goo<ls 
sold  before  the  first  day  of  that  month,  whether  the3'^  shall 
themselves  be  paid  by  their  customers  for  said  goods  or  not. 
It  is  agreed  that  tliis  payment  shall  be  made  by  a  bank 
draft  on  New  York,  and  that  for  said  draft  promptly  remit- 
ted, the  party  of  the  second  part  may  deduct  two  per  cent 
from  the  amount  to  be  paid  as  above  stipulated. 

"  The  party  of  the  second  part  also  agrees  not  to  become 
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interested,  directly  or  indirectly,  while  this  contract  remains 
in  force,  in  the  use  or  sale  of  any  lamps  or  sockets  for 
incandescent  electric  lighting  not  manufactured  by  the 
party  of  the  first  part. 

"  The  party  of  the  second  part  further  agrees  to  use  its 
utmost  diligence  to  sell  the  goods  of  the  party  of  the  first 
l>art  for  the  largest  price  possible  within  the  limits  of  the 
price  hereinbefore  designated. 

"  The  party  of  the  second  part  also  agrees  not  to  sell  or 
furnish  said  lamps  or  sockets  to  be  used  on  any  apparatus 
heretofore  or  hereafter  pro<luced  by  the  Mather  Electric 
Company,  or  any  user  of  the  Mather  system;  and  agrees 
to  do  nothing  else  inconsistent  with  the  contract  dated  April 
18,4889,  between  the  party  of  the  first  part  and  the  Mather 
Electric  Company  of  Manchester,  Connecticut. 

"  The  party  of  the  first  part  furthei*  agrees  to  furnish, 
Avithout  charge,  all  lamps  which  may  be  necessary  in  order 
to  satisfy  its  usual  guaranty  of  an  average  useful  life. 

"  The  party  of  the  first  part  also  agrees  to  defend  any 
and  all  suits  brought  by  any  person  whatsoever,  against  the 
party  of  the  second  part  or  against  any  person  to  whom  they 
have  sold  or  furnished  any  of  ^id  lamps  or  sockets,  and 
alleging  a  consequent  infringement  of  •any  patent  or  patent 
rights,  and  if  immediately  notified  of  any  such  suit  or  suits, 
agrees  to  hold  them  harmless  and  to  save  them  from  all 
loss  or  damage  by  reason  thereof. 

**  It  is  mutually  ap^i-eed  that  this  contract  shall  continue 
and  remain  in  force  for  the  period  of  one  year  from  January 
10,  1890,  and  shall  continue  in  force  thereafter  until  the  ex- 
piration of  sixty  days  after  notice  of  termination  is  given  in 
writing  by  either  party. 

"  It  is  mutually  agreed  that  if  the  party  of  the  first  part 
is  at  any  time  restrained  by  order  of  court  from  manufact- 
uring or  selling  said  lamps  or  sockets,  this  contract  shall  be 
suspended  from  operation  while  such  restraining  order  is  in 
force,  except  in  so  far  as  it  applies  to  what  has  previously 
hap])ened. 

"  In  witness  whereof  the  said  parties  have  caused  these 
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presents  to  be  executed  by  their  officers,  duly  authorized  on 
the  day  and  year  first  above  written. 

The  Perkixs  Electric  Lamp  Company, 
By-M.  S.  Chapman,  President. 
J.  J.  Gates,  Secretary. 
F.  M.  Knapp,  President." 

The  question  upon  which  this  case  turns  is,  did  the  con- 
tract wuth  the  Knapp  Company  constitute  that  company  the 
"  general  Western  agency  "  of  the  appellant,  as  those  wortls 
are  used  in  the  next  to  the  last  ]>ai'agraph  of  the  contract 
l>etween  the  parties  to  this  appeal,  or  are,  they  to  be  con- 
sidered "  dealers  of  the  same  class,''  as  those  words  are  used 
in  the  first  paragrai)h  of  that  contract.  Under  the  Knapp 
contract  the  goods  remained  the  goods  of  the  appellant 
until  they  Tvere  sold;  they  then  became  the  property  of  the 
customer — never  of  the  Knapp  Company. 

The  Knapp  Company  differed  from  an  ordinary  factor 
acting  under  a  del  credere  commission,  in  the  single  feature 
that  it  must  pay  on  the  15th  of  each  month  for  goods  sold 
before  the  1st,  while  a  del  credere  factor  is  only  to  pay,  if 
the  buyer  does  not,  when  the  price  is  due.  The  hi|j:her  or 
lower  price  at  which  the  goods  were  sold  by  the  Knap]> 
Company  made  nine  times  the  difference  to  the  appellant 
that  it  did  to  the  Kna])p  Company,  a  nd  the  latter  could  not 
sell  below  prices  fixed  by  the  appellant. 

On  the  contrary  the  api)ellee  received  goods  at  Chicago  or 
Manchester,  and  was  to  pay  fixed  prices  for  them  on  the 
10th  of  the  following  month;  did  what  he  pleased  ^vith  the 
goods;  sold,  or  gave  them  away,  as  he  might  choose.  He 
was  a  dealer,  in  his  own  property,  exclusively  for  his  own 
profit  or  loss. 

Notwithstanding  that  the  contract  with  the  appellee  calls 
him  an  agent,  and  that  w^ith  the  Knapp  Company  does  not 
so  call  that  company,  the  effect  to  the  two  contracts  is,  that 
the  i>arty  called  agent  is  not  agent,  and  the  one  not  so  called 
is.  With  or  without  reason,  the  ap{)3llant  might  have 
stepped  in  and  claimed  from  the  customer  the  price  of  goods 
sold  by   the  Knapp  Company,  but  could  not  do  so  as  to 
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goods  sold  by  the  appellee.  It  follows  that  the  appellee!  is 
entitled  to  claim  of  the  appellant  as  to  goods  sold  by  the 
Knapp  Company,  only  the  excess  obtained  by  the  Knapp 
Company  for  such  goods  over  the  prices  whidi  the  appellee 
was  to  pay  to  the  appellant  for  the  siime  goods. 

There  are  several  small  items  in  the  decree  for  the  appel- 
lee, of  which  no  complaint  is  made;  the  great  residue  is  based 
upon  sales  made  by  the  appellant  and  the  Knapp  Company. 
Full  schedules  show  what  they  are,  and  we  might  by  a 
calculation  arrive  at  a  result  here.  But  it  is  more  convenient 
to  us,  and  the  same  thing  to  the  parties,  to  reverse,  the 
decree  and  remand  the  cause,  with  directions  to  allow  the 
appellee  to  take  a  decree  for  all  the  small  items  before  men- 
tioned, and  for  all,  and  only,  the  excess  over  the  list  prices, 
Avith  twenty-five  per  cent  oif,  which  the  appellee  was  to 
pay,  in  the  prices  for  which  the  goods  were  respectively  sold 
by  the  appellant  or  the  Knapp  Company,  as  shown  by  the 
schedules,  and  it  is  so  done. 

If  any  goods  were  so  sold,  at  prices  higher  than  appellee 
was  to  pay,  he  is  entitled  to  the  excess  on  those  particular 
goods;  but  nothing  on  account  of  goods  sold  at  prices  as  low 
or  lower  than  the  list,  twentv-five  off. 

If,  to  present  the  merits,  this  case  required  a  certificate 
by  the  judge,  of  the  evidence,  the  lack  of  such  certificate 
would  be  no  ground  for  dismissing  the  appeal,  as  the  appel- 
lee has  moved.  There  might  be  error  in  want  of  conformity 
of  the  decree  to  the  bill,  but  it  is  only  when  the  decree  is 
based  upon  testimony  heard  by  the  court  that  such  a  certifi- 
cate is  necessary;  the  need  of  the  certificate  came  with  the 
act  of  February  12, 1849.    White  v.  Morrison,  11  111.  361. 

lieverscd  o/nd  remanded  with  directions. 
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Atchison,  Topeka  &  Santa  Fe  Railroad  Company 

V. 

A.  W.  Baltz. 

Master  and  Servant — Contract  of  Science— Breach  by  Employer — 
Practice — Bilh  of  Excexttions. 

1.  A  court  of  appellate  jurisdiction  can  not  look  outside  of  the  bill  of 
exceptions  to  leam  what  took  place  on  the  trial. 

2.  Such  coiu-t  can  not  look  elsewhere  to  find  something,  which,  if 
found,  would  lack  the  essential  evidence  of  authenticity  by  which  it 
must  be  guided — ^the  certificate  of  the  judge  before  whom  the  case  was 
tried.    Tha  certificate  of  the  clerk  will  not  do. 

3.  Because  the  bill  of  exceptions  in  the  case  presented  fails  to 
embody  all  the  evidence  which  it  affirmatively  shows  was  offered  and 
read  on  the  trial,  this  court  assumes  that  the  judgment  for  x^laintiff  w^as 
correct. 

[Opinion  filed  June  1, 1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
lion*  Theodore  Bhentano,  Judge,  presiding, 

Messrs.  "Williams,  Holt  &  "Wheeler,  for  appellant. 
Mr.  Henry  M.  Pierce,  for  appellee. 

Shepard,  J.  This  was  an  action  to  recover  wages  for 
services  during  the  unexpired  portion  of  a  certain  month  in 
which  appellee  was  discharged  from  employment. 

The  case  was  tried  before  a  jury  in  the  court  below,  and 
a  verdict  rendered  upon  conflicting  testimony  as  to  the  jus- 
tifiableness  of  ap])ellee's  discharge  and  his  acquiescence 
therein.  It  should  always  be  matter  of  regret  by  a  court  of 
review,  when  it  is  prevented  from  a  consideration  of  all  that 
occurred  in  the  trial  court  simply  because  of  an  incomplete 
and  defective  bill  of  exceptions.  It  is  well  settled  law  that 
a  court  of  appellate  jurisdiction  can  not  look  outside  of  the 
bill  of  exceptions  to  learn  what  took  place  on  the  trial. 
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In  this  case  it  affirmatively  appears  in  the  bill  of  excep- 
tions that  a  certain  ])ai)er  called  a  schedule  of  rates,  rules 
and  regulations,  and  argumentatively  treated  as  an  agree- 
ment between  the  parties  litigant  concerning  the  right  of 
discharge  of  employes  by  appellant,  marked  Exhibit  "  A," 
together  with  another  paper  called  a  pay  check,  and  argu- 
mentatively  treated  as  a  receipt  in  full  by  appellee,  marked 
Exhibit  "  B,"  were  offered  and  read  in  evidence  by  the 
appellant,  but  neither  the  one  nor  the  other  of  said  exhibits 
appear  anywhere  within  the  limits  of  the  bill  of  exceptions, 
and  we  are  not  at  liberty  under  the  law  to  hunt  elsewhere 
to  find  something,  which,  if  found,  would  lack  the  essential 
evidence  of  authenticity,  by  which  alone  we  are  permitted  to 
be  guided,  viz.,  the  certificate  of  the  judge  before  whom  the 
case  was  tried.  Byrne  v.  Clark,  31  111.  App.  651;  Emerson 
v.  Clark,  2  Scam.  491);  Stock  Quotation  Tel.  Co.  v.  Board  of 
Trade,  44  111.  App.  358. 

The  certificate  of  the  clerk  will  not  do;  and  although  the 
record  certified  to  by  the  clerk  does  contain  certain  papelrs 
marked  as  exhibits  "A"  and  "B,"  which  are  not  in  the 
bill  of  exceptions,  Vo  can  not  know  that  they  are  the  identi- 
cal papers  read  in  evidence.  Harris  v.  Brain,  33  lU.  App. 
510;  Wilson  V.  Nilson,  44  111.  App.  200. 

For  aught  that  api^ears  in  the  bill  of  exceptions,  one  or 
the  other,  or  both,  of  the  papers  referred  to,  may  have  con- 
tained evidence  amply  sustaining  the  verdict,  and  justifying 
the  rulings  and  judgment  of  the  court. 

Because,  therefore,  the  bill  of  exceptions  fails  to  embody 
all  the  evidence  which  it  afflrmativelv  shows  was  offered 
and  read  on  the  trial,  we  must  presume  that  the  judgment 
of  the  court  below  was  correct. 

Judgment  affirmed. 
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44' 480 

*^*  "  John  E.  Crate 

V. 

Herman  H.  Kohlsaat. 

\ 

Landlord  and  Tenant — Distress  for  Rent— hijunctions— Recoupment, 
Set-off, 

1.  For  maliciously  and  without  probable  cause  suing  out  an  injunc- 
tion that  i3  afterward  dissolved,  but  was  injurious  while  it  was  in  force, 
a  common  law  action  will  lie. 

2.  In  the  absence  of  evidence  tending  to  show  malice  and  want  of 
I)robable  cause,  the  only  remedy  is  such  as  the  statute  or  a  bond  may 
give. 

8.  In  actions  upon  contracts,  and  a  distress  for  rent  is  of  that  class, 
the  counterc'aim,  set-off,  or  matter  of  recoupjiient  must  be  such  tliat  the 
defendant  can  maintain  an  independent  suit  for  it. 

4.  A  defendant  has  his  election  to  use  it  by  way  of  defense  or  bring 
a  cross-action. 

[Opinion  filed  June  1, 1892.] 

'  Appeal  from  the  Superior  Court  of  Cook  County;  the 

Hon.  Ellioit  Anthony,  Judge,  presiding. 

Messrs.  IIynes  &  Dunne  and  D.  D.  O'Brien,  for  appellant, 

Mr.  G.  W.  Stanford,  for  appellee. 

Gary,  J.  This  case  begun  by  a  distress  for  rent  by  the 
appellee  against  the  appellant.  The  only  question  now  is, 
whether  the  damages  sustained  by  the  appellant  by  an 
injunction  sued  out  by  the  appellee,  which  prevented  the 
appellant  from  using  or  sub-letting  the  premises  for  dram 
shops,  and  which  injunction  was  afterward  dissolved,  should 
have  been  allowed  to  the  appellant  as  a  counter-claim,  re- 
coupment or  set-off. 

On  principle,  notwithstanding  the  case  of  Gorton  v. 
Brown,  27  111.  489,  it  would  seem  that  for  maliciously  and 
without  probable  cause  suing  out  an   injunction  that  is 
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afterward  dissolved,  but  was  injurious  while  it  was  in  force, 
a  common  law  action  should  lie.  Here,  however,  there  was 
no  offer  to  show  the  elements  of  malice  and  want  of  probable 
cause,  essentials  in  actions  of  that  class,  that  is,  malicious 
prosecution,  arrest  or  attachment.  Keber  v.  Mercantile 
Bank,  4  Mo.  App.  195;  Iron  Mountain  Bank  v.  Mercantile 
Bank,  Mo.  App.  505.  But  if  these  essentials  are  absent,  the 
only  remedy  is  such  as  the  statute,  or  a  bond,  may  give. 
High  on  Injunctions,  Sec.  1657. 

In  actions  upon  contracts — and  a  distress  for  rent  is  of 
that  clasS' — the  counter-claim,  set-oif,  or  matter  of  recoup- 
ment, must  be  such  that  the  defendant  can  maintain  an 
independent  suit  for  it.  The  object  is  to  prevent  a  multi- 
plicity of  suits. 

The  defendant  has  his  election  to  use  it  by  way  of  defense 
or  bring  a  cross-action.     Ives  v.  Yan  Epps,  22  Wend.  155. 

It  necessarily  follows  that  as  the  appellant  could  not  sue 
the  appellee  for  the  supposed  damages,  he  can  not  recoup 
them,  but  probably  does  not  lofee  them.  Crate  v.  Kohlsaat,  44 
111.  App.  274.     The  judgment  is  affirmed. 

Judginent  affirmed. 


Chicago  and  Nortii-Western  Railway  Company 

V.  \  . 

Martha  Mueller, 


LV« 


Railroads — Negligence  of— Personal  Injuries — Crossings— Evidence— 
Instructions, 

It  is  not  proper  in  personal  injury  cases  to  instruct  the  jury  as  to  what 
particular  acts  were  or  were  not  consistent  with  the  exercise  of  due  care. 
That  is  always  for  the  jury  to  determine. 

[Opinion  filed  June  1,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tutuill,  Judge,  presiding. 
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Vol.  44.]  C.  &  N.  W.  Ry.  Ck).  v.  MueUer. 

Messrs.  W.  'C.  Goudy  and  J.  H.  Krebs,  for  appellant. 
Messrs.  Byam,  Weinschenk  &  Hirschl,  for  appellee. 

Gary,  J.  This  is  an  action  by  the  appellee  against  the 
appellant,  to  recover  damages  for  injuries  sustained  by  her, 
as  the  result  of  a  collision  at  a  street  crossing,  of  a  train 
of  cars  of  the  appellant,  with  a  wagon  in  which  she  was 
riding.  Whether,  upon  the  evidence,  she  ought  to  recover, 
is  a  question  we  shall  leave  untouched. 

For  her,  among  others,  the  court  gave  these  instructions  : 

3.  "  The  jury  are  instructed  that  it  was,  at  the  time  of  the 
accident,  the  duty  of  the  defendant  and  its  employes  so  to 
operate  its  ro^  as  to  warn  persons  using  the  highway 
agaiust  approaching  trains,  and  to  obtain  this  result  defend- 
ant's em|)loyes  were  bound  to  use  all  reasonable  precau- 
tions, such  as  bells  and  whistles,  and  to  erect  and  operate 
gates,  or  station  flagmen,  as  seemed  requisite  by  the  nature, 
surroundings  and  circumstances  of  the  crossing  in  question, 
and  that,  too,  even  if  there  was  no  statute  or  ordinance  or 
other  such  law  requiring  the  same." 

4.  "The  jury  is  instructed  that  when  a  railroad  company 
erects  gates  at  a  crossing,  the  public  have  a  right  to  believe 
that  such  gates  will  be  opened  to  warn  them  against  such 
trains,  and  in  such  cases,  persons  using  the  highway  can 
not  ba  deemed  guilty  of  negligence  in  not  stopping  their 
teams  and  looking  and  listening  for  trains  before  passing 
upon  the  tracks,  provided  they  exercise  ordinary  and  rea- 
sonable care  under  all  the  circumstances,  as  shown  by  the 
evidence,  to  discover  the  approach  of  the  train,  and  prevent 
being  injured." 

Both  of  these  instructions  are  wrong  in  telling  the  jury 
what  particular  acts  of  the  parties  were  or  were  not  con- 
sistent with  the  exercise  of  due  care.  That  is  always  for 
the  jury  to  determine,  and  the  plaintiff,  in  an  action 
against  a  railroad  for  personal  injury,  has  little  need  of  aid 
from  the  court  upon  the  question.  Terre  Haute  &  I.  E.  R. 
Co.  V.  Voelker,  129  111.  540;  Lake  Shore  &  M.  S.  Ry.  Co.  v. 
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Johnsoa,  135  111.  GAl;  C.  &  N.  W.  Ey.  Co.  v.  Trayes,  33  111. 
App.  307. 

Many  other  points  are  raised  in  the  case,  but  it  is  not 
necessary  to  consider  them  now,  and  they  may  never  arise 
again. 

The  judgment  is  reversed  and  the  cause  remanded. 

Hevo'sed  and  remanded. 


44     4oa 

107      254 


John  W.  Doane  et  al. 

V. 

Chester   C.  Corbin  et  al. 

A88ignmenf8— Order  Directing  Payment  oiit  of  Funds  in  Receivers 
Hands  for  Solicitors  Fees. 

Upon  an  appeal  from  so  much  of  an  order  as  directs  a  receiver  to  pay 
from  the  funds  in  his  hands  of  the  estates  of  certain  insolvents,  to  so- 
licitors named,  a  certain  sum,  the  litigation  over  said  estates  having  been 
begun  in  a  State  Court,  then  transferred  to  the  Federal  Court,  and 
finally  remanded  to  the  State  Court  for  want  of  jurisdiction,  it  not  hav- 
ing thus  far  been  determined  as  to  who  is  entitled  to  the  fund  in  the 
possession  of  the  court,  this  court  holds  that  until  such  question  is  settled 
there  can  be  no  distribution. 

[Opinion  filed  June  1,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Murray  F.  Tuley,  Judge,  presiding. 

,  Messrs.  Tenney,  Church  &  Coffeen,  for  appellants. 

Mr.  W.  J.  Manning,  for  appellees. 

Shepabd,  J.  This  appeal  is  from  so  much  of  an  order  as 
directs  the  receiver  to  pay  from  the  fund  in  his  hands  of 
the  estates  of  Boies,  Fay  &  Conkey,  and  Fay  &  Conkey,  the 
sum  of  $5,614.05,  to  the  solicitors  of  appellees,  for  services 
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rendered  in  the  litigation  over  the  said  estates  begun  in  the 
State  Court,  transferred  to  the  Federal  Court,  and  finally 
remanded  to  the  State  Court  for  want  of  jurisdiction. 

We  purposely  abstain  from  a  coiisideration  of  numerous 
questions  argued  by  counsel,'  involving  the  merits  of  the 
complicated  litigation  still  pending  and  undetermined  in  the 
Circuit  Court,  out  of  which  the  order  appealed  from  has 
grown.  The  main  question  there  pending  and  as  yet  unde- 
termined, as  between  the  parties  to  the  litigation,  is  as  to 
who  is  entitled  to  the  fund  in  possession  of  the  court.  That 
fund  came  to  the  hands  of  the  Circuit  Court  of  the  State 
from  the  United  States  Court  when  the  cause  was  remanded, 
and  was  realized  by  that  court  while  exercising  supposed 
jurisdiction. 

The  services  for  which  compensation  was  directed  to  be 
paid  by  the  order  appealed  from,  were  mostly,  if  not  en- 
tirely, rendered  in  the  course  of  the  litigation  in  the  Federal 
Court,  and  the  amount  allowed  was  in  addition  to  over 
$11,000,  allowed  for  solicitor's  fees  by  that  court,  and  paid 
out  of  the  fund  while  in  its  control. 

The  Supreme  Court  of  the  United  States  in  Graves  v. 
Corbin,  132  U.  S.  Rep.  571,  having  decided  that  the  case 
was  one  in  which  the  Federal  Courts  had  no  jurisdiction, 
the  findings  and  orders  of  the  Circuit  Court  of  the  United 
States  were  necessarily  void,  and  neither  the  State  Court 
nor  the  parties  to  the  litigation  are  bound  or  subject  to  con- 
trol by  any  such  void  orders,  except  in  so  far  as  by  consent- 
ing to  such  orders  parties  may  have  become  bound  as  by 
contract;  nor  does  it  follow  that  the  State  Court  will  reach 
the  same  determination  concerning  the  subject-matter  of  the 
litigation  as  that  reached  by  the  United  States  Circuit 
Court.  Moreover,  since  the  decision  that  the  Federal 
Courts  were  without  jurisdiction  in  the  case,  new  issues 
have  been  presented  by  the  filing  of  a  creditors  bill  by 
appellants,  claiming  priority  of  lien  upon  at  least  a  portion 
of  the  fund,  and  such  issues  have  not  yet  been  determined 
either  upon  demurrer  or  upon  a  hearing. 

Whatever  may  be  the  effect  upon  appellants,  by  way  of 


First  District — March  Term,  1892.       465 

Doane  v.  Corbin. 

estoppel  or  otherwise,  of  their  consent  to  the  order  of  the 
United  States  Court  allowing  fees  and  expenses  "  incurred  " 
by  Corbin  to  be  paid  out  of  the  fund,  is  not  a  proper  sub- 
ject of  consideration  at  this  time. 

That  issue  has  never  been  properly  presented  to  and  de- 
termined by  the  court  below.  If  pleaded  in  bar,  by  way  of 
estoppel  against  appellants,  they  should  have  an  opportunity 
to  avoid  it.  Parties  to  the  suit  who  are  interested  in  the 
fund  are  entitled  to  have  an  issuable  claim  to  it  presented 
by  another  who  seeks  to  appropriate  it  in  advance  of  an 
ultimate  determination  of  their  rights  in  the  fund.  When 
the  Circuit  Court  shall  have  determined,  after  a  hearing, 
either  upon  the  whole  case  or  of  some  separable  portion  of 
it,  upon  issues  joined,  that  the  appellees  have  right  and 
title  to  the  fund  or  some  part  of  it,  will  be  soon  enough  to 
distribute  the  estate  or  any  part  of  it  either  to  them  or  to 
their  solicitors.  To  take  out  of  the  fund  in  the  receiver's 
hands,  where  it  is  held  for  the  benefit  of  the  party  ulti- 
mately entitled,  the  sum  of  $5,614.05  on  a  mere  motion,  and 
devote  it  to  the  payment  of  the  fees  of  the  solicitors  of  one 
of  the  parties  to  the  litigation,  before  the  right  of  that 
party  to  any  portion  of  the  fund  had  become  established, 
was  to  anticipate  the  result  of  the  litigation,  and  the  order 
to  that  effect  was  premature.  15  Am.  &  Eng.  Encyc.  of 
Law,  890;  2  DanielPs  Chancery  Practice  1599,  and  note  7; 
Coates  V.  Cunningham,  80  111.  467. 

The  order  being  a  final  one  as  to  the  subject-matter  of  it, 
the  motion  of  ap]3ellees  to  dismiss  the  appeal  is  overruled, 
and  the  order  of  the  Circuit  Court  directing  the  receiver  to 
])ay  said  sum  to  Manning  &  Castle  for  services,  is  reversed. 

Order  reversed. 

Vol.  XLIY  » 
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^~]gj     Chicago  &  Great  Western  Railroad   Company 

V. 

Richard  Travis,  Administrator. 

Master  and  Servant — Negligence  of  Master — Unsafe  Engine — Death 
of  Servant — Loss  to  Next  of  Kin — Assumption  of  Risk. 

1.  All  employes  take  upon  themselves  the  ordinary  risks  incident  to  a 
given  employment.  If  an  employe  knows  of  a  defect  or  danger,  and 
yet  continues  to  make  use  of  the  defective  appliance,  and  to  incur  tlie 
danger,  he  is  regarded  as  having  assumed  the  risk. 

2.  If  the  employe  continues  to  work  because  of  a  promise  by  the 
employer  to  repair  the  defect,  there  is  then  no  such  presumption  of  an 
assumption  of  tlie  risk. 

3j  In  an  action  brought  to  recover  the  pecuniary  loss  to  the  next  of 
kin  through  the  death  of  an  employe,  the  same  being  alleged  to  have 
taken  place  through  the  negligence  of  the  employer,  it  is  proper  to  admit 
evidence  as  to  the  habits  and  character  of  the  deceased,  bo  far  as  it 
affected  the  pecuniary  relations  of  the  next  of  kin  with  him  and  the  sup- 
port, if  any,  they  w^ere  receiving,  or  were  likely  to  receive  from,  him  or 
were  giving  to  him. 

[Opinion  filed  June  2,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  RicHAKD  S.  TuTHiLL,  Judge,  presiding. 

Messrs.  H.  S.  Boutell  and  K.  K.  Knapp,  for  appellant. 

Messrs.  Case,  IIooan  &  Case,  and  Gibbons,  Ka^vanagh  & 
O'DoNNELL,  for  appellee. 

Waterman,  P.  J.  This  was  an  action  to  recover  the 
pecuniary  loss  sustained  by  the  next  of  kin  from  the  death 
of  William  £.  Travis,  who  was  killed  while  working  as  a 
switchman  for  appellant.  The  declaration  charges  that 
appellant  furnished  for  deceased  to  work  upon  an  unsuitable 
and  unsafe  engine,  in  this,  that  the  hand  rail  of  the  engine 
was  broken  off. 
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An  allegation  of  a  duty  to  furnish  a  safe  and  secure 
engine  being  made,  this  is  followed  by  a  statement  that  the 
hand-rail  was  broken  off,  and  that  the  defendant  in  attempting 
to  grasp  the  same,  missed  his  grasp  and  feU  under  the  engine, 
thereby  being  killed.  This  is  in  effect  an  allegation  that 
the  deceased  did  not  know  that  the  hand-rail  was  gone, 
because  he  could  not  have  attempted  to  grasp  it  if  he  was 
aware  that  it  was  broken  off.  The  evidence  is  clear  that 
the  deceased  knew  that  the  hand-rail  was  broken  off;  indeed, 
he  was  present  when  it  was  broken,  and  had  on  the  morn- 
ing of  the  accident  conversed  with  a  fellow- workman  about 
its  being  off.  The  evidence  therefore  faUs  to  sustain  the 
declaration. 

The  deceased  by  continuing  to  work  upon  an  engine  which 
he  knew  was  defective  and  unsafe,  thereby  waived  any  claim 
which  he  might  otherwise  have,  to  recover  for  any  injury 
caused  by  such  defective  construction.  All  employes  take 
upon  themselves  the  ordinary  risks  incident  to  such  employ- 
ment. If  the  employe  knows  of  a  defect  or  danger,  and 
yet  continues  to  make  use  of  the  defective  appliance,  and 
to  incur  the  danger,  he  is  regarded  as  having  assumed  the 
risk.  Missouri  Furnace  Co.  v.  Abend,  107  111.  44-50;  In- 
dianapolis, Bloomington  &  W.  R.  R.  Co.  v.  Flanigan,  77  111. 
365;  Pennsylvania  Co.  v.  Lynch,  90  111.  333;  Columbus,  Chi- 
cago &  I.  C.  Ry.  Co.  V.  Troesch,  68  111.  645. 

If  the  employe  continues  to  work  because  of  a  promise 
by  the  employer  to  repair  the  defect,  there  is  then  no  such 
presumption  of  an  assumption  of  the  risk.  In  the  case  at 
bar  there  was  no  promise  to  remedy  the  defect. 

The  testimony  upon  this  subject  was  as  follows :  Robert 
Miller,  a  witness  for  the  plaintiff,  testified  :  "  He  spoke  to 
me  about  the  hand-railing*  beingioff,  and  I  said  to  him :  '  I 
suppose  the  hand-railing  will  be  fixed  when  she  comes  out 
again ; '  but  I  says,  '  it  ain't  fixed.'  He  said  something  like 
that,' something  similar,  that  I  had  no  business  taking  the 
engine  out  without  the  hand-rail  on.  He  said  as  long  as  I 
had  charge  of  the  engine,  why  didn't  I  see  that  the  hand- 
railing  was  on,  and  I  said,  '  If  you  don't  want  to  work 
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with  her,  we  will  put  her  in  the  house,'  and  he  did  not  say 
anything  more,  only,  'J  can  work  where  you  can,'  or  some- 
tiiing  like  that.  That  ^If  you  can  work  with  her  off,  I 
can.' " 

Question:  "What  did  you  tell  him  about  having  it 
repaired  ? " 

"  I  said,  when  we  go  up  for  dinner  I  will  see  Mr.  Quimby, 
[yid  I  will  see  if  we  can  not  have  a  board  or  something  put 
on  this  engine  before  we  take  her  out  this  noon." 

Even  if  it  appeared  that  Mr.  Miller  was  a  person  upon 
whose  promise  to  repair  the  deceased  had  a  right  to  rely, 
which  it  does  not,  the  promise  was  not  to  repair  or  replace 
the  broken  rail,  but  to  see  if  "  thev  could  not  have,  a  board 
or  something  put  on  the  engine." 

This  was  not  such  a  promise  as  did  away  with  the 
assumption  of  the  risk  indicated,  not  only  by  the  conduct  of 
the  deceased,  but  by  his  words,  "  I  can  work  where  you  can." 
Wilson  V.  Winona  &  St.  Peter  Ky.  Co.,  37  Minn.  326; 
Ehmeke  v.  Porter,  45  Minn.  338. 

We  think  that  evidence  as  to  the  habits  and  character  of 
the  deceased,  so  far  as  they  affected  the  pecuniary  relations 
of  the  next  of  kin  with  him  and  the  support,  if  any,  they 
were  receiving,  or  were  likely  to  receive  from  him,  or  were 
giving  to  him,  should  have  been  received. 

In  I.  C.  E.  E.  Co.  V.  Weldon,  52  111.  290,  there  is  an  inti- 
mation that  the  jury  might  consider  the  moral  and  intel- 
lectual training  which  the  minor  children  could  have 
received  from  the  deceased.  In  I.  C.  E.  E.  Co.  v.  Baches, 
55  111.  379,  the  court  said,  the  fair  and  no  doubt  controlling 
element  in  fixing  the  pecuniary  loss  is  the  support  which 
the  widow  and  minor  would  have  been  likely  to  receive.  . 

While  it  is  true  that  the  minor  children  have  a  right  to 
support  from  the  father,  yet  as  to  the  kind  of  support  he 
^\all  give,  and  when  the  children  are  of  a  certain  age, 
whether  he  will  keep  them  working  in  his  own  service,  or 
appropriate  to  himself  their  earnings,  depends  upen  his  dis- 
cretion and  judgment.  So,  too,  the  value  of  the  hope  they 
may  have  of  ultimately  succeeding  to  his  possessions,  must 
depend  upon  his  habits  as  well  as  his  intelligence. 
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The  action  is  for  the  pecuniary  loss  sustained;  this  may 
be  greater  in  the  case  of  a  sober,  industrious  man,  who 
devoted  his  earnings  to  the  support  of  his  family,  than  in 
the  case  of  a  father  who,  utterly  neglecting  his  children, 
spent  his  wages  in  drunken  dissipation.  Nashville  &  Chat- 
tanooga Ey.  Co.  V.  Prince,  2  Ileiskoll  (Tenn.),  580-587. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


William  Ostatag 

V. 

Frank  P.  Taylor. 


Trespass  Quare  Clausum. 

No  trespass  is  committed  in'  taking  possession  of  one's  own;  if  an 
assault  is  committed  in  so  doing,  it  may  or  may  not  be  justifiable. 

[Opinion  filed  June  2, 1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
lion.  S.  P.  McCoNNELL,  Judge,  presiding. 

Messrs.  Gartside  &  Leffingwell,  for  appellant. 

Messrs.  Johnson,  Morrill  &  Bartlbtt,  for  appellee. 

Gary,  J.  The  appellee  sued  the  appellant  in  trespass, 
the  first  two  counts  being  qu.  cl.  The  appellant's  version 
of  the  case,  which  the  evidence,  we  are  at  liberty  to  say 
without  committing  ourselves  upon  the  facts,  tended  to 
support,  is,  that  he  bought  at  sheriffs  sale  the  lease  under 
which  the  employer  of  the  appellee  occupied  a  store;  at  the 
same  sale  the  appellee  bought  some  goods  and  fixtures,  and 
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because  he  would  not  leave  the  store,  the  appellant  put  him 
and  his  property  out. 

Several  instructions  in  the  series  given  for  the  appellee 
are  upon  the  theory  of  this : 

"  Ko.  6.  The  court  instructs  the  jury  that  the  law  does 
not  permit  a  man,  although  he  is  entitled  to  the  possession 
of  certain  premises,  to  take  the  law  into  his  own  hands  and 
employ  force  and  use  violence  to  regain  possession,  even 
though  such  possession  is  wrongfully  witlilield.  The  law 
has  provided  the  action  of  forcible  entry  and  detainer  and 
the  action  of  ejectment  for  this  purpose,  and  no  one  has  the 
right  to  forcibly  eject  another  in  the  peaceable  possession 
of  premises  without  legal  process." 

We  have  had  frequent  occasion  to  declare  what  we  believe 
to  be  the  law  of  this  State,  as  we  know  if  to  be  the  common 
law,  upon  the  subject  of  that  instruction,  and  adhere  to 
what  was  laid  down  in  Hoots  v.  Graham,  23  111.  79,  that  no 
trespass  is  committed  in  taking  possession  of  one's  own; 
we  add,  if  an  assault  is  committed  in  so  doing,  it  may,  or  not, 
be  justifiable.  We  have  cited  authority  enough  in  Eichen- 
green  v.  Appel,  44  111.  App.  19,  Frazier  v.  Caruthers,  44  111. 
App.  61,  and  Harding  v.  Sandy,  43  111.  App.  442. 

Without  considering  other  questions,  the  judgment  is 
reversed  and  the  cause  remanded. 

lieversed  and  reinatided. 


44     ^470j 

dioo  n46[      rp^^  Mechanics  National  Ba^nk  of  Illinois 

V. 

•    William  H.  Colehoue  and  Charles  AV.  Colehour. 

Jurisdiction,  % 

1,  A  court  of  chancery  has  no  jurisdiction  to  direct  a  court  of  law 
what  it  shall  do.  It  can  act  only  upon  the  party  and  then  generally  only 
by  way  of  prevention.  If  a  judgment  has  been  entered  which  equitably 
ought  not  to  be  enforced,  the  defendant  may,  upon  terms,  have  an 
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injunction  upon  the  plaintiff  against  enforcing  it,  and  by  thus  coercing 
the  plaintiff  induce  him  to  consent  to  a  new  trial. 

2.  In  certain  cases  where  a  judgment  has  been  entered  satisfied  by 
a  sale  of  property  the  title  to  which  fails,  the  purchaser  of  the  property 
may  obtain  a  decree  in  equity  against  the  original  defendant  for  the  price 
be  bid.  If  the  plaintiff  in  the  judgment  was  himself  the  purchaser,  he 
may,  by  motion  in  the  same  cause,  have  the  satisfaction  vacated  and 
take  out  another  execution. 

3.  In  view  of  the  evidence,  this  court  derlinee  to*  interfere  witli 
the  decree  dismissing  the  bill  in  the  case  presented,  the  same  praying 
that  a  certain  *'  judgment,  execution,  levy,  sale  and  satisfaction  of  said 
judgment,"  be  set  aside,  and  complainant  be  allowed  to  proceed  in  said 
suit,  and  that  a  pluries  summons  issue  in  said  suit  and  for  general 
relief. 

[Opinion  filed  June  2, 1892.] 

« 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
lion.  IIenky  M.  Siiepard,  Judge,  presiding. 

Mr.  Arthur  B.  Wells,  for  appellant. 

Messrs.  Monroe  &  McShane,  for  appellees. 

Gary,  J.  All  the  facts  upon  which  this  controversy 
depends  are  to  be  found  stated  in  Culver  v.  Colehour,  115 
lU.  658,  and  Culver  v.  Phelps,  130  111.  217. 

The  bank  has  now  filed  a  bill  asking  "  that  said  judg- 
ment, execution,  levy,  sale  and  satisfaction  of  said  judgment 
may  be  set  aside  "  and  "  the  bank  "  allowed  to  proceed  in  said 
suit,  and  that  a  pluries  summons  may  issue  in  said  suit 
against  the  Colehours,  etc.,  and  for  general  relief. 

A  court  of  chancery  has  no  jurisdiction  to  direct  a  court 
of  law  what  it  shall  do.  It  can  act  only  upon  the  ])arty  and 
then  generally  only  bjj^  way  of  prevention.  If  a  judgment 
has  been  entered  which  equitably  ought  not  to  be  enforced,, 
the  defendant  may,  upon  terms,  have  an  injunction  upon  the' 
plaintiff  against  enforcing  it,  and  by  thus  coercing  the 
plaintiff,  induce  him  to  consent  to  a  new  trial.  Black  on 
Judgments,  Sec.  357. 

No  question  as  to  the  mode  of  relief  was  suggested  in 
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Seward  v.  Cease,  50  111.  228,  nor  in  "Wiklay  v.  McConnel, 
63  111.  278,  but  the  reasons  whv  it  must  be  only  by  coercion  of 
the  party  are  stated  in  Pelham  v.  Moreland,  11  Ark.  442. 

Sometimes,  however,  when  a  judgment  has  been  entered 
satisfied  by  a  sale  of  property  the  title  to  which  fails,  the 
purchaser  of  the  property  may  obtain  a  decree  in  equity 
against  the  original  defendant  for  the  price  he  bid.  See 
cases  cited  in  Warner  v.  Helm,  1  Gilm.  220. 

If  the  plaintiff  in  the  judgment  was  himself  the  purchaser, 
he  may,  by  motion  in  the  same  cause,  have  the  satisfaction 
vacated,  and  take  out  another  execution.  Jenkins  v.  Merri- 
wether,  109  111.  647,  and  cases  cited  in  Warner  v.  Helm,  1 
Gilm.  220,  and  Day  v.  Graham,  1  Gilm.  435. 

To  apply  the  principles  of  the  class  of  cases  in  which  pur- 
chasers, where  the  title  failed,  have  obtained  decrees  for  the 
price  bid,  if  the  appellant  be  entitled  to  any  relief,  it  would 
be  a  decree  against  the  Colehours  for  the  amount  due  upon 
the  notes  which  were  the  foundation  of  the  judgment.  An 
action  at  law  upon  the  notes  was  barred  more  than  seven 
vears  before  this  bill  was  filed.  While  such  an  action 
might  yet  have  been  maintained,  the  appellant  had  notice 
of  the  facts  which  made  its  judgment  void. 

The  chancery  court  can  not  act  in  rem  upon  the  proceed- 
ings at  law,  and  to  decree  the  payment  of  the  notes  now,  is 
beyond  all  precedent.  Some  negligence  is  chargeable  to 
the  appellant  in  not  looking  to  the  process  in  tlie  original 
suit — more  in  not  suing  upon  the  notes  while  it  might,  after 
notice  of  the  facts  which  made  the  supposed  judgment  void, 
and  therefore  no  bar  to  such  suit. 

The  decree  dismissing  the  bill  on  demurrer  is  affirmed. 

Decree  affirmed. 

Judge  Shepakd  takes  no  part  in  this  case. 
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Charles  Wiltshire  et  al. 

V. 

Elizabeth  Lambert. 

Real  Property — Bill  to  Remove  Cloud — Judgment 

1.  The  greatest  effect  which  the  law  gives  to  a  commitment  on  a  ca. 
sa.  is  a  suspension  of  the  other  remedies  on  the  judgaaent  during  its  con- 
tinuance; whenever  it  terminates,  without  the  consent  of  the  creditor, 
the  plaintiff  is  restored  to  them  all  as  fully  as  if  he  had  never  made  use 
of  any.  If  the  defendant  escape,  or  is  discharged  by  operation  of  law, 
the  judgment  retains  its  lien,  and  may  be  enforced  on  his  property. 

2.  Where  a  judgment  has  been  satisfied,  resort  may  be  had  to  equity 
to  remove  the  cloud  on  title  to  real  estate  of  the  debtor,  however  com- 
plete the  power  of  the  common  law  court  to  enter  satisfaction  for  it,  for 
matters  subsequent  to  its  rendition.  But  the  satisfaction  of  the  judg- 
ment is  a  sine  qua  nan  to  a  bill  to  remove  it  as  a  cloud. 

[Opinion  filed  June  3,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoREN  C.  Collins,  Judge,  presiding. 

Mr.  John  N.  Jemison,  for  appellant  Wiltshire,  and  j^/'^^f'. 

Mr.  Fr^ink  a.  Johnson,  for  appellee. 

Gary,  J.  The  appellant  Wiltshire  recovered  in  an  action 
for  slander,  a  judgment  for  $5,000  against  the  appellee,  his 
mother-in-law,  which  we  may  assume  was  unfair,  and  put 
her  in  jail. 

On  habeas  corpus  she  was  released,  hut  on  what  grounds 
does  not  appear.  The  judgment,  tlieref ore,  except  so  far  as 
her  imprisonment  is  a  credit  upon  it,  under  the  statute,  at 
the  rate  of  $1.50  per  day,  remains  in  force.  "  The  greatest 
effect  which  the  law  gives  to  a  eommitment  on  a  ca,  sa,  is  a 
suspension  of  the  other  remedies  on  the  judgment  during 
Its  continuance;  whenever  it  terminates  without  the  consent 
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of  the  creditor,  the  plaintiff  is  restored  to  them  all  as  fully 
as  if  he  had  never  made  use  of  any,"  "  If  the  defendant 
escape,  or  is  discharged  bj'-  operation  of  law,  the  judgment 
retains  its  lien,  and  may  be  enforced  on  his  property."  Tay- 
lor V.  Thompson,  5  Peters,  358,  citing  English  cases  as  author- 
ity. The  text  writers  state  the  same  principles,  and  undoubt- 
edly such  is  the  law. 

The  appellee  filed  a  bill  to  have  the  judgment  removed  as 
a  cloud  upon  her  title  to  real  estate;  the  decree  was  in  her 
favor;  this  appeal  is  from  that  decree. 

If  the  judgment  had  been  satisfied,  it  is  not  for  the  pur- 
poses of  this  case  questioned,  that  resort  might  be  had  to 
equity  to  remove  the  cloud,  however  complete  the  power 
of  the  common  law  court  to  enter  satisfaction  for  it,  for 
matter  subsequent  to  its  rendition.  Bacon's  Abr.,  title,  Aic 
dita  qnerela.  But  the  satisfaction  of  the  judgment  is  a  sme 
qua  non  to  a  bill  to  remove  it  as  a  cloud,  and  therefore  the 
decree  is  erroneous,  and  is  reversed,  and  the  bill  dismissed. 

Decree  reversed  and  hill  dismissed. 


Nicholas  L.  Hansen 

■44    474  ^* 

102   »67i|  Edward  C.  Hale. 

Negotkihle  Instruments— Notes— Practice  Act,  Sections  S4  and  35^ 
Practice — Placing  of  Case  on  Short  Cause  Calendar— Notice, 

1.  It  not  appearing  when  a  given  cause  made  its  first  appearance  on  a 
slK)rt  cause  calendar,  the  fact  being  that  it  was  reached  and  called  for 
trial  more  than  a  month  after  the  date  and  service  of  notice,  in  the 
absence  of  anything  to  the  contrary  in  the  record,  the  presumption  is, 
that  the  clerk  did  not  put  the  cause  on  the  calendar  imtil  after  the 
lapse  of  ten  days  from  the  date  of  service  of  the  notice. 

2.  The  fact  being  that  the  statute  imposes  upon  the  clerk  the  duty  of 
placing  causes  on  the  calendar  after  the  proper  length  of  notice  has  been 
given,  any  violation  of  the  statute  by  him  must  be  shown,  to  be  availing. 

3.  The  fact  that  a  cause  was  not  reached  for  trial  on  the  first  day 


»  First  District —March  Term,  1892.    '    475 

Hansen  v.  Hale. 

tliat  it  appeared  on  the  calendar,  does  not  invalidate  the  notice,  the  stat- 
ute providing  that  it  shall  be  a  continuous  calendar. 

4.  A  note  being  specially  counted  on,  an  unverified  plea  of  non- 
assumpsit  does  not  pfut  its  execution  in  issue. 

5.  The  filing  of  an  affidavit  of  merits  with  such  plea  in  the  case  pre- 
sented, did  not  dispense  with  the  necessity  by  defendant  of  verifying  his 
plea  as  provided  by  Section  34  of  the  Practice  Act,  if  he  wanted  to  deny 
the  execution  of  the  note. 

6.  The  bill  of  exceptions  in  such  case  being  barren  of  any  objection 
to  the  reading  of  the  note  in  question  in  evidence,  either  with  or  without 
proof  of  its  execution,  no  objection  can  be  raised  herein, 

[Opinion  filed  June  3, 1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodoke  Brentano,  Judge,  presiding, 

Messrs.  H.  C.  Bennett  &  W.  A.  Phelps,  for  appellant. 

Mr.  C.  S.  Haemon,  for  appellee.  • 

Shepahd,  J.  Appellant  was  sued  as  maker  of  a  promis- 
sory note.  The  declaration  consisted  of  a  special  count  on 
the  note  and  the  common  counts,  with  the  usual  plaintiffs 
affidavit  appended  that  the  demand  was  for  money  due  on 
said  note,  and  of  the  amount  thereof.  The  only  plea  filed 
was  one  of  the  general  issue,  and  therewith  was  filed,  an 
affidavit  by  the  appellant  that  he  had  a  good  defense  to  the 
whole  of  appellee's  demand  upon  the  merits. 

The  first  contention  of  appellant  is,  that  the  notice  to 
place  the  cause  on  the  short  cause  calendar  was  not  suffi- 
cient. The  statute  provides  that  upon  the  plaintiff,  etc., 
making  the  requisite  affidavit,  "  and  upon  ten  days'  previous 
notice  to  the  defendant,  his  agent  or  attorney,  said  suit  shall 
be  placed  by  the  clerk  upon  said  short  cause  calendar." 

The  body  of  the  notice  was  as  follows :  "  Take  notice 
that  on  the  9th  day  of  December,  A.  D.  1891,  an  affidavit, 
of  which  the  foregoing  is  a  copy,  was  duly  filed  in  said  suit, 
and  that  the  clerk  of  said  court  will  place  said  suit  on  the 
short  cause  calendar  for  trial  as  by  statute  provided.  Dated 
Chicago,  December  9,  1891." 
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It  does  not  appear  when  the  cause  made  its  first  appear- 
ance on  the  short  cause  calendar,  but  it  was  reached  and 
called  for  trial  more  than  thirty  days  after  the  date  an<l 
service  of  the  notice.  In  the  absence  of  anything  to  the 
contfary  in  the  record,  we  are  entitled  to  presume  that  the 
clerk  did  not  put  the  cause  on  the  calendar  until  after  the 
lapse  of  ten  days  from  the  date  of  service  of  the  notice. 
The  statute  imposes  upon  the  clerk  the  duty  of  placing 
causes  on  the  calendar  afer  the  proper  length  of  notice  has 
been  given,  and  if  he  violated  the  statute,  it  should  have 
been  made  to  appear  wherein  such  violation  consisted.  That 
the  cause  was  not  reached  for  trial  on  the  first  day  that  it 
appeared  on  the  calendar,  does  not  invalidate  the  notice.. 
The  statute  expressly  provides  that  it  shall  be  a  continuous 
qalendar. 

We  fail  to  comprehend  the  position  taken  by  counsel  in 
his  argument  that  there  was  in  this  case  not  even  one  day's 
previous  notice  given.  The  record  shows  that  the  notice 
was  served  and  filed  on  the  day  of  its  date,  viz.,  December 
9,  1891,  and  that  the  cause  was  reached  and  heard  on  Janu- 
ary 11,  1892.  As  already  stated,  there  is  nothing  in  the 
record  to  show  but  that  the  cause  was  put  on  the  first  cal- 
endar following  the  lapse  of  ten  days  from  the  date  of  giv- 
ing the  notice,  and  presumptively  it  was  so  placed  and 
remained  there  until  the  dav  of  trial. 

It  might  have  been  more  convenient  to  the  appellant  if 
the  notice  had  stated  the  particular  judge's  calendar  on 
which  the  cause  would  be  placed,  but  we  hardly  think  it  is 
within  the  contemplation  of  the  statute  to  relieve  counsel 
for  the  defense  from  the  diligence  required  of  him  in  relation 
to  the  more  time-honored  calendars,  or  the  court  and  clerk 
from  the  control  of  the  making  up  of  calendars;  and  that 
appellant  was  not  injured  on  that  account,  is  shown  by  the 
fact  of  his  presence?  by  counsel  when  the  case  was  reached 
and  tried.  We  think  the  requirements  of  the  statute  were 
fairly  complied  with  by  the  notice  as  given. 

On  the  other  question,  that  there  was  no  evidence  that 
appellant  executed  the  note  sued  on,  counsel  has  nrisappre- 
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hended  the  effect  of  the  plea  interposed.  The  note  was  spe- 
cially counted  on,  and  the  unverified  plea  of  ngn-assumpsit 
did  not  put  its  execution  in  issue.  Yance  v.  Funk,  2  Scam. 
263;  Supreme  Lodge  v.  Zuhlke,  30  111.  App.  98. 

The  affidavit  of  merits  that  was  filed  with  the  plea  con- 
tained nothing  as  to  the  truth  of  the  plea,  and  had  only  the 
effect  of  staying  the  right  of  appellee  to  take  judgment  by 
default  as  provided  by  Sec.  37  (2  Starr  &  C.  111.  Stats.)  of  the 
Practice  Act.  It  did  not  dispense  with  the  necessity  by 
appellant  of  verifying  his  plea  as  provided  by  Sec.  34  of  the 
same  act,  if  he  wanted  to  deny  the  execution  of  the  note. 

Furthermore,  the  bill  of  exceptions  is  barren  of  any  objec- 
tion to  the  reading  of  the  note  in  evidence,  either  with  or 
without  proof  of  its  execution,  and  it  is  now  too  late.  Wil- 
son V.  King,  83  111.  282. 

The  judgment  of  the  Superior  Court  will  be  affirmed. 

Judyyaent  affirmed. 


New  Era  Gas  Fuel  Appliance  Company 

V. 

Oscar  M.  Shannon  et  al. 


Agency— BUI  for  Discovery, 


Relief  can  not  be  granted  for  matters  not  charged. 

Certainty  in  pleading  is  as  essential  in  chancery  as  at  common 


1. 

2. 
law. 

3.  The  law  will  not  tolerate  tlie  taking  of  advantage  by  one  who 
holds  a  position  of  agency  and  trust  to  another,  and  thereby  secures  to 
himself  the  fruits  of  tjransactions  begun  and  carried  «>n  in  the  scope  of 
his  agency,  nor  will  it  permit  a  third  person,  who  in  knowledge  of  the 
agency,  negotiates  and  contracts  with  such  agent,  to  deny  res|)onsibility 
and  accountability  to  a  disclosed  principal. 

4;  Where  it  appears  that  an  unexecuted  contract  has  l)eon  made  under 
Ruch  circumstances,  without  special  reliance  upon  tlie  skill  of  tlie  agent, 
a  court  of  equity  may  require  the  suljstitution  of  the  principal  in  place 
of  the  agent  for  the  performance  of  the  undei-taken  obligation,  and  give 
to  the  principal  the  compensation  contracted  to  be  paid  to  the  agent 
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5.  Wliile,  as  a  general  rule,  an  agent  will  be  held  to  account  to  his 
principal  for  all  matters  done  by  him  within  the  scope  of  his  agency, 
where  the  agency  has  terminated,  his  duty  to  account  for  transactions 
subsequently  engaged  in  can  not  be  required,  and  where  the  fruits  of 
subsequent  employment  are  sought  to  be  taken,  it  must  be  made  to  ap- 
pear affirmatively  and  positively  that  they  are  tlie  'direct  result  of  the 
agency. 

6.  Every  agent  has  the  right  to  carry  with  him  into  a  new  employ- 
ment all  the  skill  and  knowledge  acquired  in  his  previous  engagement:^, 
and  nothing  short  of  an  express  contract  on  his  part  not  to  do  so  will 
debar  him,  and  then  only  under  the  strict  rules  of  law  especially  estab- 
lished to  protect  trade  secrets. 

7.  A  bill  praying  for  a  discovery  should  allege  that  complainant 
expects  to  establish  the  truth  of  his  pleas  by  the  discovery  sought. 


[Opinion  filed  June  3,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoREN  C.  Collins,  Judge,  presiding. 

Mr.  Jesse  Cox,  for  appellant. 

It  is  perfectly  clear  that  the  defendant.  Shannon,  while 
in  the  employ  of  appellant,  was  the  confidential  agent  of 
appellant.  He  was  intrusted  by  appellant  with  the  man- 
agement of  its  business,  and  by  reason  of  his  position  as 
general  manager,  was  acquainted  with  all  its  business 
secrets.  He  learned  therebv  the  best  methods  of  manufact- 
uring  its  products,  and  gained  an  exclusive  knowledge  of 
the  names  of  the  persons  who  needed  the  driers  manu- 
factured by  a])pellant.  He  knew  just  how  much  these  per- 
sons were  willing  to  pay  for  them,  the  style  and  quantity 
required,  and  every  other  material  fact  which  would  enable 
him  to  obtain  contracts  with  the  persons  who  were  then 
negotiating  with  appellant. 

The  power  which  he  derived  from  this  knowledge,  and 
the  influence  with  these  customers  which  he  thus  acquired 
by  reason  of  his  position  as  manager  of  this  company,  was 
obtained  by  him  while  acting  as  agent  for  appellant,  and 
while  being  paid  by  appellant  for  acquiring  this  knowledge 
for  appellant's  benefit.     The  knoAvledge  and  influence  thus 
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acquired  by  Shannon  belonged  not  to  him,  but  to  appellant, 
at  least  so  far  as  respected  the  particular  persons  and  cases 
in  which  negotiations  were  pending  between  appellant  and 
its  customers  for  the  sale  of  these  driers. 

This  knowledge,  influence  and  power  thus  acquired  by- 
Shannon  while  occupying  a  fiduciary  relation  to  appellant, 
could  not  legitimately  be  turned  to  his  own  account  and 
made  to  benefit  himself  at  the  expense  of  appellant;  cer- 
tainly as  long  as  Shannon  continued  to  hold  such  fiduciary 
relation. 

It  is  the  duty  of  a  trustee  or  confidential  agent  to  do 
nothing  for  the  impairing  or  destruction  of  the  trust,  nor 
to  place  himself  in  a  position  inconsistent  with  the  interests 
of  the  trust.  Nor  is  it  only  on  account  of  the  conflict 
between  his  interests  and  his  duty  to  the  trust  that  such 
transactions  '  are  forbidden.  The  knowledsre  which  he 
acquires  as  trustee,  is  of  itself  sufficient  ground  of  disqualifi- 
cation, and  of  requiring  that  such  knowledge  shall  not  be 
capable  of  being  used  for  his  OAvn  benefit  to  injure  the  trust. 
Davis  V.  Hamlin,  108  111.  39,  at  page  49. 

Whenever  one  person  is  placed  in  such  relation  to  another 
by  the  act  or  consent  of  that  other,  or  the  act  of  a  third 
person,  or  of  the  law,  that  he  becomes  interested  for  him,  or 
interested  with  him  in  any  subject  of  property  or  business, 
he  is  prohibited  from  acquiring  rights  in  that  subject  antag- 
onistic to  that  person  with  whose  interests  he  has.  become 
associated.     Id.,  Ibid. 

In  applying  this  rule  the  nature  of  the  relation  is  to  be 
regarded,  and  not  the  designation  of  the  one  holding  the 
relation.  It  is  applied  not  only  to  persons  standing  in  a 
direct  fiduciary  relation  to  others,  such  as  trustees,  execu- 
tors, attorneys  and  agents,  but  also  to  those  who  occupy 
any  position  out  Of  which  a  similar  duty  ought  in  equity  and 
good  conscience  to  arise.  Davis  v.  Hamlin,  108  111.  38; 
Dennis  v.  McCagg,  32  lU.  429;  Thorp  v.  McCullum,  1  Gil- 
man,  614;  Weaver  v.  Fisher,  110  111.  146;  Stewart  v.  Duffy, 
116IU.47. 

This  doctrine  applies  even  to  one  who  is  acting  out  of 


430  Appellate  Courts  of  Illinois. 

Vol.  44.]  New  Era  Co.  v.  Shaimon. 

.. .  J  rir--  -^1 ^   -  ■  __  ■ _i^ 

mere  friendship,  and  thereby  ascertains  facts  material  to 
the  interests  of  the  person  whom  he  advises.  Stewart  v. 
Duffy,  116  lU.  47;  Noel  v.  White,  1  Wright  (Pa.),  514. 

The  contract  for  the  sale  of  thirty-five  clothes-driers, 
which  was  made  between  Sliannon  on  the  one  side  and 
McDonald  and  Cooling  on  the  other,  was  a  valuable  piece 
of  property.  To  fulfill  it  was  to  entitle  the  person  fur- 
nishing the  driers  to  large  profits.  Although  a  chose  in 
action,  it  was  just  as  much  property,  therefore,  as  a  piece 
of  real  estate,  a  lease,  or  any  other  property  such  as  is  re- 
ferred to  in  the  above  authorities.  And  it  is  perfectly  clear 
that  under  the  principles  laid  down  in  these  authorities. 
Shannon,  while  remaining  in  the  employ  of  appellant,  and 
occupying  the  confidential  relation  which  he  then  occupied, 
could  not  take  such  a  contract  in  his  own  name  and  for  his 
own  benefit,  and  exclude  appellant  from  the  benefits  of  it 
and  of  the  profits  to  be  derived  from  it. 

If  he  had  done  so,  the  relation  of  principal  and  agent 
continuing,  the  appellant,  as  his  principal,  could  have 
fulfilled  the  contract  and  compelled  McDonald  and  Cooling 
to  pay  the  money  to  appellant.  Mecliem  on  Agency,  Sec. 
T69;  Manufacturing  Company  v.  Goddard,  14  Howard  (U. 
S.)  44G. 

These  authorities  and  many  others  which  could  be 
cited,  show  that  an  undisclosed  principal  is  entitled  to 
maintain  a  suit  upon  a  contract  made  by  his  agent  in  the 
name  pf  the  agent.     The  only  exceptions  to  this  rule  are : 

First.    Where  the  contract  is  under  seal. 

Second.  Where  the  contract  calls  for  the  personal  skill, 
or  involves  the  personal  influence  or  solvency  of  the 
agent. 

Third.  Where  the  other  party  with  knowledge  of  the 
real  principal,  elects  to  deal  with  the  agent  exclusively. 
Mechem  on  Agency,  Sec.  777. 

This  case,  as  stated  in  the  bill,  does  not  fall  within  any  of 
these  exceptions,  for  the  reason  that  appellant  could  have 
furnished  the  driers  with  the  same  facility  as  Shannon  couhl 
do  it.    It  required,  to  construct  and  furnish  the  driers  in 
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question,  no  personal  skill  peculiar  to  Shannon;  and  no  per- 
sonal consideration  peculiar  to  Shannon  was  involved  in  the 
transaction.  The  defendants,  McI)onald  and  Cooling,  did 
not  know  whether  in  making  the  contract  they  were  con- 
tracting with  appellant  or  not. 

It  is  not  denied  that  a  confidential  agent  or  trustee  noiay, 
after  his  duties  aS  such  agent  or  trustee  have  ceased,  deal 
with  the  trust  property  the  same  as  if  he  had  never  been 
trustee  or  agent,  provided  he  acts  in  good  faith  and  does 
not  take  any  unfair  advantage  of  his  former  cestui  que  trusty 
by  making  undue  and  unfair  use  of  the  knowledge  which  he 
has  acquired,  and  the  power  and  influence  which  have  come 
to  him  by  reason  of  his  position  as  such  trusted  agent  or 
trustee.  But  to  enable  the  agent  or  trustee  to  legally  deal 
with  the  trust  property  after  the  trust  has  ceased,  it  must 
appear  that  all  his  duties  to  the  trust,  and  in  case  of  an 
agent,  to  his  principal,  have  been  fully  performed,  and  that 
he  has  not  made  use  of  his  fiduciary  position  to  obtain  such 
unfair  advantage. 

In  the  present  case  the  defendant.  Shannon,  did  not  act  in 
good  faith.  On  the  contrary,  he  resigned  his  position  as 
manager  for  the  sole  purpose  and.  with  the  admitted  inten- 
tion of  taking  advantage  of  his  principal,  by  using  his 
knowledge,  which  he  had  acquired  while  agent,  and  by 
making  use  of  the  efforts,  which  he  had  made  while  agent,  to 
obtain  an  unfair  advantage  of  his  principal.  He,  therefore, 
did  not  act  in  good  faith,  and  does  not,  therefore,  bring  him- 
self within  the  rule,  that  a  trustee  or  agent  may  deal  with 
the  property  of  the  trust  after  he  has  ceased  to  be  such 
agent  or  trustee. 

There  are  also  certain  cases  which  hold  that  if  one,  who  is 
an  agent  by  parol  for  another  to  purchase  real  estate,  repu- 
diate the  agency  and  act  for  himself,  using  his  own  funds, 
he  can  not  be  declared  a  trustee  for  his  principal;  but  this  is 
for  the  reason  that  these  cases  hold  that  the  statute  of  frauds 
applies  to  the  case.    Borden  v.  Sheridan,  36  Iowa,  125. 

These  cases  have  no  application  to  a  case  like  the  present, 

Vol.  XLIV  31. 
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and  are  not  law  in  this  State.    "Watson  v.  Union  Iron  & 
Steel  Co.,  15  111.  i^.pp.  509. 

To  enable  appellee  to  obtain  the  benefit  of  the  statute  of 
frauds,  he  would  have  to  plead  it,  which  he  did  not  do  either 
by  demurrer,  plea  or  answer. 

Mr.  C.  B.  Eyer,  for  appellees. 

The  demurrer  admits  such  facts  as  are  well  pleaded-,  but 
not  such^  matters  of  law  as  may  be  suggested  in  the  bill,  or 
which  may  be  inferred  from  facts  or  conclusions  upon  them 
which  complainant  may  have  reached;  and.  it  does  not 
change  the  rule  of  pleading  that  the  allegations  of  the  bill 
must  be  taken  most  strongly  against  the  pleader.  Stow  v. 
Russell,  36  111.  18,  especially  29;  Robey  v.  Cossitt  et  al.,  78 
111.  638. 

The  contract  is  not  one  which  can  be  enforced  by  appel- 
lant against  McDonald  and  Cooling.  Courts  of  equity  will 
not  make  vain  decrees.  If  no  relief  can  be  granted  the  court 
will  dismiss  the  bill  and  leave  the  parties  to  their  remedy 
at  law.  Mechem  on  Agency,  Section  770;  Peeler  y.  Levy, 
26  K  J.  Eq.  330;  Pack  et  al.  v.  Gaither,  73  K.  C.  95. 

Shannon  can  not  be  restrained  from  negotiating  with  the 
former  customers  of  appellant,  and  he  had  a  right,  after  his 
agency  ceased,  to  deal  with  them.  Irish  v.  Irish,  40  Chy. 
Div.  49;  Nichol  et  al.  v.  Martyn,  2  Es|)enasse,  732;  Bucher 
V.  Bucher,  86  111,  377;  First  Nat.  Bank  v.  Bissell,  4  Fed. 
Rep.  698;  Wallcer  v.  Derby,  5  Biss.  150;  Balloch  v.  Hooper, 
6  Mackev,  421. 

The  allegations  of  the  bill  are  not  sufficient  to  confer  upon 
appellant  the  right  to  discovery  and  accounting.  Story's 
Eq.  Jur.,  Sec."  462  a. 

4 

Shepard,  J.  The  appellant  is  an  Illinois  corporation 
engaged  in  manufacturing  and  selling  laundry  driers.  The 
appellee  Shannon  was  the  inventor  of  an  improvement  in 
said  devices  or  machines,  and  transferred  his  patent  there- 
for to  the  appellant,  and  became  an  original  stockholder 
and  director  in  said  corporation,  and  was  employed  as  its 
general  manager  at  a  stated  annual  salary. 
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By  the  terms  of  his  contract  of  employment,  Shannon 
agreed  to  give  his  whole  time  and  attention  to  the  business 
of  appellant  in  the  manufacture,  sale  and  construction  of 
laundry  driers,  and  in  the  course  of  such  employment 
became  intimately  acquainted  with  the  business  affairs  of 
appellant,  the  cost  of  construction,  and  the  customers  and 
persons  with  whom  negotiations  were  being  carried  on  for 
said  machines.  Continuing  such  relationship  with  the  ap- 
pellant for  about  a  year  and  a  half»  Shannon,  on  July  18, 
1891,  suddenly  quit  the  employment  of  appellant,  and  imme- 
diately engaged  in  the  business  of  making  and  selling  laun- 
dry driers  of  a  similar  kind  to  those  made  by  appellant,  on 
his  own  account.  Shortly  afterward  appellant  filed  its  bill 
in  equity  for  an  accounting,  discovery  and  injunction  against 
Shannon  and  his  co-appellees,  and  to  that  bill,  as  amended, 
demurrers  were  sustained  and  the  bill  dismissed  for  want  of 
equity.  The  bill  was  filed  upon  the  theory  that  Shannon, 
taking  advantage  of  his  position  as  agent  of  the  appellant, 
diverted  from  the  appellant,  customers  with  whom  he  had 
become  acquainted,  and  with  whom  negotiations  had  either 
been  begun  or  were  substantially  completed  while  he  was 
in  the  employ  of  appellant,  for  the  construction  of  a  large 
number  of  laundry  driers,  from  w^hich  large  profits  would 
have  ensued  to  appellant,  and  took  to  himself  the  benefit  of 
such  negotiations  and  the  profits  of  such  sales,  contrary  to 
his  duty  as  such  agent,  and  that  he  and  all  such  persons 
with  Avhom  he  so  dealt  should  be  required  to  discover  and 
account  to  appellant  for  all  such  transactions. 

Undoubtedly  a  bill  in  equity  framed  upon  such  a  theory 
and  containing  proper  and  essential  allegations  of  facts, 
would  be  maintainable.  The  law  w^ill  not  tolerate  the  tak- 
ing of  advantage  by  one  who  holds  a  position  of  agency  and 
trust  to  another,  and  thereby  secures  to  himself  the  fruits 
of  transactions  begun  and  carried  on  in  the  scope  of  his 
agency,  and  neither  will  it  permit  a  third  person,  who,  in 
knowledge  of  the  agency,  negotiates  and  contracts  with 
such  agent  to  deny  responsibility  and  accountability  to  a 
disclosed  principal;  and  where  it  appears  that  an  unexecuted 
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contract  has  been  made  under  such  circumstances,  without 
special  reliance  upon  the  skill  of  the  agent,  a  court  of  equity 
might  well,  as  was  asked  in  this  case,  require  the  substitu- 
tion of  the  principal  in  place  of  the  agent  for  the  perform- 
ance of  the  undertaken  obligation,  and  give  to  the  principal 
the  compensation  contracted  to  be  paid  to  the  agent.  Such, 
substantially,  was  the  relief  asked  in  this  case  against  the 
appellees  McDonald  and  Cooling,  who,  it  is  alleged,  began 
negotiations  with  appellant  through  Shannon  while  the  lat- 
ter was  in  its  employment  as  manager,  and  either  before  he 
quit  such  employment,  or  very  soon  thereafter,  entered  into 
a  contract  with  Shannon  in  his  own  name  for  thirty-five 
laundry  driers,  similar  in  kind  and  construction  to  those 
made  by  appellant,  at  a  price  which,  on  information  and 
belief,  appellant  states  would  have  yielded  a  large  profit  to 
appellant  if  the  contract  had  been  made  with  it  for  its 
machines.  And  as  to  Shannon,  the  bill  seeks  for  a  disco verv 
of  and  accounting  for  that  and  all  other  contracts  and  sales 
made  to  unknown  persons  in  pursuance  of  negotiations 
begun  by  Shannon  while  in  appellant's  employment. 

The  theory  upon  which  such  a  bill  may  be  maintained  is 
not,  however,  sustained  by  the  allegations  of  the  appellant. 

The  bill  alleges  that  Shannon,  by  reason  of  having  in- 
vented parts  of  the  machines,  and  because  of  his  experience 
acquired  while  in  the  employ  of  appellant,  was  particularly 
fitted  to  sell  and  construct  said  driers.  Under  the  rule  that 
all  intendments  are  to  be  taken  most  strongly  against  the 
pleader,  and  nothing  appearing  to  negative  the  inference,  it 
will  be  presumed  that  McDonald  and  Cooling  contracted 
with  reference  to  the  personal  skill  and  experience  of  Shan- 
non. The  only  allegation  of  the  bill  tending  in  anywise  to 
negative  this  presumption  is,  that  McDonald  and  Cooling 
"  may  have  supposed  "  they  were  in  fact  contracting  with 
appellant,  or  "  may  have  supposed  "  that  Shannon,  himself, 
was  the  proper  party  in  whose  name  they  should  contract 
wnth  appellant,  and  a  disclosure  as  to  that  supposed  fact  is 
prayed  for.  That  was  not  enough.  Appellant  should  have 
alleged  that  the  supposed  fact  would,  upon  a  discovery,  be 
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disclosed  to  be  the  truth.  Such  might  be  the  inference,  but 
a  positive  allegation  was  necessary.  ,  Primmer  v.  Patten,  32 
III.  528.  Relief  can  not  be  granted  for  matters  not  charged, 
for  the  court  pronounces  its  decree  securidum  allegata  et^p^'o- 
lata.    Helm  v.  Cantrell,  59  111.  524. 

A  further  allegation ,  canceming  the  contract  between 
Shannon  and  his  co-appellees  is,  that  by  its  terms  "Mc- 
Donald and  Cooliiig  agreed  to  purchase  of  the  said  Shan- 
non personally,  and  not  of  your  orator,  and  the  said  Oscar 
M.  Shannon  agreed  to  sell  in  his  own  name  and  for  his  own 
benefit "  the  said  thirty -five' laundry  driers  in  place  of  a  like 
number  which  appellant  had  been  negotiating  to  construct 
for  them. 

The  only  definiteness  in  that  allegation  is,  that  the  con- 
tract was  with  and  for  the  individual  benefit  of  Shannon. 
The  appellant  does  not  allege  that  it  would  have  sold  any 
number  whatsoever  of  the  driers  to  the  appellees  McDonald 
and  Cooling,  if  Shannon  had  not  quit  its  employment,  and 
its  conclusion  that  it  lost  large  profits  is  mere  argument 
without  an  allegation  of  facts  to  support  it;  nor  is  it  alleged 
that  the  contract  made  by  Shannon  for  himself  for  another 
kind  of  machine  was  a  profitable  one  to  Shannon,  or  would 
be  so  to  appellant  if  it  were  permitted  to  execute  it.  Cer- 
tainty in  pleading  is  as  essential  in  chancery  as  at  common 
law.    Primmer  v.  Patton,  supra. 

If  McDonald  and  Cooling  contracted  with  Shannon  with 
reference  to  his  peculiar  personal  skill  and  fitness  to  per- 
form the  work  bargained  for,  and  without  knowledge  of  his 
agency  for  appellant,  they  could  not  be  required  to  accept 
the  service  and  construction  of  appellant  for  that  of  Shan- 
non. But  as  to  an  accounting  where  the  work  has  been 
done  and  nothing  but  payment  remains  to  be  made,  the 
reason  of  the  rule  ceases,  and  it  can  not  matter  to  McDonald 
and  Cooling  to  whom  they  make  payment.  Mecham  on 
Agency,  Sec.  770,  and  cases  cited. 

The  mere  fact  that  there  was  a  written  contract  between 
McDonald  and  Cooling  and  Shannon,  the  terms  of  which 
are  unknown  to  appellant,  and  a  disclosure  thereof  prayed, 
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is  not  enough.  It  should  have  been  positively  alleged  that 
the  evidence  of  what  the  terms  of  the  contract  were,  rested 
exclusively  with  the  appellees  and  were  known  to  no  other 
persons,  and  such  further  facts  should  have  been  stated  as 
to  show  affirmatively  that  appellant  would  be  entitled  to  the 
benefit  of  the  contract.  Story's  Eq.  Juris.,  Sec.  74;  Yen- 
num  V.  Davis,  35  111.  568. 

On  the  question  of  the  liability  of  Shannon  to  account  for 
other  work  for  other  persons,  contracted  for  and  done  by 
him  as  a  result  of  negotiations  begun  while  in  the  employ- 
ment of  appellants,  there  is  not  much  to  be  said.  It  is  not 
alleged  except  by  way  of  inference,  that  he  ever  did  any 
such  other  work. 

It  is  not  doubted  but  that  as  a  general  rule,  an  agent  will 
be  held  to  account  to  his  principal  for  all  matters  done  by 
him  within  the  .scope  of  his  agency.  But  where  the  agency 
has  terminated,  his  duty  to  account  for  transactions  subse- 
quently engaged  in,  can  not  be  required,  and  where  the 
fruits  of  subsequent  employment  are  sought  to  be  taken,  it 
must  be  made  to  appear  affirmatively  and  positively  that 
they  are  the  direct  result  of  the  agency. 

Every  agent  has  a  lawful  right  to  carry  with  him  ihto  a 
new  employment  all  the  skill  and  knowledge  acquired  in 
his  previous  engagements,  and  nothing  short  of  an  express 
contract  on  his  part  not  to  do  so,  will  debar  him,  and  then 
only  under  the  strict  rules  of  law  especially  established  to 
protect  trade  secrets. 

So  far  as  appears  in  this  case.  Shannon  was  in  no  manner 
bound  to  give  his  services  to  appellant  for  any  specified 
time,  and  it  is  not  made  affirmatively  to  appear  that  he  has 
violated  the  scope  of  his  agency  for  the  appellant  while  it 
lasted.    We  think  the  bill  was  properly  dismissed. 

Decree  affirTned. 
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George  Newkirk  et  al. 

Mortgages— Illegal  Judicial  Sale — BtU  to  Set  Aside— Jjiches—Acqui- 
eaceTice-^  Practice. 

1.  The  principle  embraced  in  the  maxim  vigilantibus  non  dormien- 
iibus  aequitas  subvenit,  may  be  invoked  whenever  a  court  of  equity  is 
asked  to  afford  relief,  and  when  so  invoked,  it  is  for  the  court  to  deter- 
mine whether  equity  requires  that  the  relief  sought  should  bo  given. 

2.  The  party  who  challenges  a  sale  on  account  of  irregularities  that 
may  have  intervened,  must  be  diligent  in  discovering  that  which  he 
alleges  will  avoid  the  sale,  and  diligent  in  his  application  for  relief. 

8.  A  sale  and  the  execution  of  a  conveyance  thereunder  not  in  com- 
pliance with  a  statute  relating  to  foreclosures,  will  not  be  considered 
void  unless  the  same  expressly  declares  that  sales  made  without  com- 
pliance with  its  provisions  shall  be  void. 

4.  In  the  case  presented,  this  court  holds  that  the  illegal  mortgage 
sale  was  one  wlilch  might  have  been  set  aside  had  application  been 
made  in  proper  time,  but  that  the  circumstances  show  inexcusable  laches 
on  the  part  of  the  mortgagor,  and  furthermore  that  he  acquiesced 
therein,  and  that  the  equity  of  complainant  herein,  who  had  paid 
nothing,  and  who  before  he  took  a  conveyance  was  informed  by  the 
mortgagor,  his  grantor,  that  he  had  no  interest,  can  not  be  greater  than 
that  of  the  grantor,  and  that  he  is  chargeable  with  direct  notice  that  the 
mortgagor  had  acquiesced  in  the  foreclosure  sale,  and  that  he  made  no 
claim  to  the  property  involved* 

[Opinion  filed  June  6,  1892.] 

0 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoEEN  C.  Collins,  Judge,  presiding. 

Appellant  filed  a  bill,  alleging  himself  to  be  the  owner  of 
certain  lots  in  Cook  county,  which  he  sets  forth  were  once 
owned  by  Paul  Cornell,  who,  it  is  alleged,  in  1876  conveyed 
the  same  to  Edward  F.  Adams,  who  executed  to  Paul  Cor- 
nell two  notes  for  $1,300  each,  and  a  mortgage  of  the  lots 
as  security  therefor.    The  bill  sets  forth  that  Paul  Cornell 
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assigned  the  said  mortgage  to  Amos  M.  Moore;  that  in  1886, 
default  having  been  made  in  the  payment  of  said  notes, 
Moore  proceeded,  to  advertise  the  property  for  sale  under 
the  powers  contained  in  the  mortgage;  that  the  advertise- 
ment of  sale  was  published  but  once,  to  wit,  on  the  4th  day 
of  June,  1886,  and  the  premises  were  on  July  9, 1886,  sold 
to  George  Newkirk,  and  a  mortgagee's  deed  of  same  was  on 
the  day  last  named  made  to  Newkirk  by  said  Moore. 

The  bill  further  set  forth  that  Newkirk  was  the  owner 
of  the  secure(^l  notes  at  the  time  he  so  purchased;  that  he 
had  since  made  sale  and  conveyance  of  a  portion  of  the  said 
lots,  and  that  in  1880,  while  the  holder  of  said  notes,  he 
obtained  a  deed  made  under  a  sale  had  for  a  park  assessment 
upon  the  property. 

The  bill  charged  that  the  sale  under  the  mortgage  was 
void  because  that  the  advertisement  was  published  but  once, 
and  that  Newkirk,  while  holding  the  notes,  could  not  acquire 
a  tax  title  to  the  premises.  The  complainant,  offering  to 
pay  the  amount  found  by  the  court  that  he  should  pay, 
asked  that  he  be  permitted  to  redeem  from  the  mortgage 
and  that  the  tax  deed  be  set  aside  as  a  cloud.  The  defend- 
ants answered,  denying  the  right  of  complainant  to  relief, 
setting  up  laches^  etc. 

Upon  the  hearing  it  appeared  that  the  advertisement  of 
sale  was  published  but  once;  that  the  complainant,  a  lawyer, 
understanding  that  Newkirk  claimed  to  own  the  property, 
called  upon  him  in  1890,  and  asked  him  what  its  price  was; 
that  knowing  that  the  property  was  foreclosed  under  the 
mortgage,  and  that  there  was  a  defect  in  the  proceedings, 
he  opened  a  correspondence  with  Mr.  Adams,  and  from  him 
obtained  a  quit-claim  deed  dated  September  16, 1890.  The 
complainant  testified  that  about  a  week  prior  to  the  filing 
of  the  bill,  he  took  possession  of  all  the  property  except  two 
lots,  upon  which  a  house  had  been  built. 

Edward  F.  Adams  testified :  "  Reside  in  San  Francisco, 
California.  Know  Paul  Cornell.  He  was  a  neighbor  of 
mine  in  Hyde  Park  from  1871  to  1878.  Am  the  grantee  in 
the  conveyances  dated  February  9, 1876,  from  Paul  Cornell, 
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conveying  certain  lots  therein  mentioned.  Am  also  the 
grantor  in  the  mortgage  made  and  delivered  to  Cornell  to 
secure  my  two  notes  of  $1,300  each,  due  in  one  and  two 
years.  I  have  a  very  dim  recollection  that  before  I  left 
Chicagb,  some  one  representing  Paul  Cornell,  requested  me 
to  take  a  deed  of  certain  lots  and  to  give  my  notes  secured 
by  a  mortgage,  the  intent  being  to  accommodate  Paul  Cor- 
nell with  my  notes.  It  was  understood  that  the  notes  were 
to  be  protected  by  Paul  Cornell  and  never  paid  by  me,  and 
that  upon  the  notes  being  returned  to  me,  I  should  reconvey 
the  property  to  Cornell.  I  have  never  considered  I  had  any 
interest  in  that  property.  Can  not  state  whether  the  lots  in 
question  are  the  precise  lots,  but  can  state  that,  about  1873, 
either  myself  or  my  wife  purchased  of  Paul  Cornell  twenty- 
five  lots  at  Grand  Crossing,  aU  lying  south  of  the  Lake 
Shore  Railway.  This  was  the  only  Ixmafide  conveyance  by 
Paul  Cornell  to  me.  Any  other  conveyance  was  for  the 
purpose  of  accommodation;  I  had  correspondence  in  regard 
to  the  reconveyance  of  these  lots.  The  letters  have  been 
lost  or  destroved;  had  no  verbal  communication. 

"  I  made  a  conveyance  of  certain  lots  to  John  Evans  Cor- 
nell. There  was  no  consideration  for  the  convevance.  I 
have  been  shown  a  letter  dated  San  Francisco,  October  25, 
1890,  to  I.  S.  Mahon,  signed  E.  F.  Adams.  The  E.  F.  Adams 
whose  name  is  signed  is  myself.  I  wrote  the  same;  I  had  a 
letter  from  John  E.  Cornell  some  time  in  1890,  which  has 
been  lost  or  destroyed.  The  substance  of  the  letter,  as  I 
recollect  it,  was  that  John  Cornell  desired  that  I  should 
reconvey  to  him  some  property,  doubtless  the  property  in 
consideration,  and  requesting  me  to  send  a  quit-claim  deed, 
for  which  he  offered  to  pay  $50.  I  replied  I  had  no  claim 
whatever  on  the  property.  The  transaction  was  to  accom- 
modate Paul  Cornell,  and  if  I  was  protected  against  the 
notes  secured  by  the  mortgage,  I  would  reconvey  the  prop- 
erty to  him;  to  which  John  Cornell  replied  that  the  prop- 
erty was  sold  under  the  mortgage  for  enough  to  cover  my 
notes;  that  the  notes  were  outlawed;  inclosing  bond  of  indem- 
nity in  any  case.    I  thereupon  sent  a  quit-claim  deed  to  John 
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Evans  Cornell;  received  no  consideration.  I  have  paid  no 
tax  on  the  property." 

Cross-examination : 

"  Lived  at  Hyde  Park  at  the  time  of  the  conveyance  by 
Paul  Cornell;  left  Cook  County  in  1878;  never  returned 
there  as  a  resident;  went  to  California;  the  twenty-five  lots 
near  Grand  Crossing,  to  w^hich  I  have  referred,  were  the 
property  I  got  for  an  equity  for  a  house  at  Madison  avenue. 
It  was  understood  that  either  the  property  or  Paul  Cornell 
should  take  care  of  the  notes;  never  had  any  negotiations 
with  John  Evans  Cornell  otherwise  than  by  letter.  Letters 
are  destroyed. 

"Never  since  obtaining  title  to  said  property  have  I  per- 
formed any  act  in  relation  thereto.  Never  had  any  differ- 
ent thought  or  intention  toward  said  property  than  I  had 
at  the  time  of  the  execution  and  delivery  of  said  mortgage 
to  Paul  Cornell.  I  never  abandoned  said  property,  for  the 
reason  that  I  never  took  possession  of  it,  and  never  claimed 
any  interest,  except  as  I  have  stated." 

The  complainant,  as  to  his  payment  to  Mr.  Adams,  testified 
as  follows : 

"  I  paid  a  consideration  to  Edward  F.  Adams  for  his  deed 
to  me.  I  paid  it  to  a  man  in  Chicago  to  wliom  he  referred 
me,  and  told  him  to  forward  it  to  Mr.  Adams." 

Cross-examination  : 

"  The  name  of  the  man  I  paid  it  to  is  Mr.  A.  H.  Andrews, 
on  Wabash  avenue.  I  paid  him  $1  and  told  him  to  send  it 
to  Mr.  Adams." 

Paul  Cornell  testified  that  his  recollection  of  the  transaction 
between  him  and  Edward  F.  Adams  is,  that  it  was  a  honafide 
sale  to  Mr.  Adams  of  all  his  interest  in  the  property.  It 
also  appeared  that  Newkirk  in  1876  made  a  loan  to  Paul 
Cornell,  and  that  the  notes  and  mortgage  made  by  Adams 
were  assigned  to  Moore  as  a  trustee;  that  he,  Newkirk,  had 
paid  the  taxes  on  the  property  since  1873,  having  paid  about 
$1,800  for  taxes  and  some  SSOOfor  improvements;  that  when 
he  received  the  special  assessment  deed  in  1880  he  owned  the 
secured  notes;  that  at  the  foreclosure  sale  he  bid  some 
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84,700,  and  the  notes  were  marked  "  Satisfied  by  foreclosure 
sale  July  8,  1886." 

That  the  property  came  into  demand  about  1889;  that 
there  was  considerable  increase  in  the  price  from  that  time 
on,  and  in  1890  the  property  was  worth  more  than  it  had 
been  for  a  number  of  years. ,  The  bill  was  filed  October  23, 
1 890. 

The  court  found  for  the  defendants,  and  entered  a  decree 
dismissing  the  bill  for  want  of  equity. 

Mr.  F.  B.  Dycui^  for  appellant. 

Mr.  Jeremiah  Leaminq,  for  appellees. 

Waterman,  P.  J.  What  constitutes  such  laches  or  acquies- 
cence as  will  debar  a  party  from  equitable  relief  which  he 
might  otherwise  have  had,  is  a  matter  concerning  which  there 
can  be  no  definite  rule  applicable  to  all  cases.  Time  is  not 
alone  to  be  considered,  but  all  the  circumstances  attending 
both  action  and  non-action. 

The  principle  embraced  in  the  maxim  vigilantihus  non 
dormientibus  aequitas  suhveyiit  may  be  invoked  whenever  a 
court  of  equity  is  asked  to  afford  relief;  and  when  so  invoked, 
it  is  for  the  court  to  determine  whether  equity  requires  that 
the  relief  sought  should  be  given. 

In  the  present  case  it  appears  tha-t  Edward  F.  Adams  hav- 
ing, on  February  11, 1876,  made  a  mortgage  upon  certain 
vacant  lots  in  Illinois,  to  secure  his  two  notes  for  §1,300 
each,  maturing  in  one  and  two  years,  respectively,  never 
thereafter  paid  either  taxes  or  assessments  upon  the  lots,  or 
principal  or  interest  of  the  mortgage;  that  in  1886,  the 
owner  of  the  notes  caused  a  sale  under  the  power  contained 
in  the  mortgage  deed  to  be  had,  and  at  the  sale  himself  bid 
in  the  property  for  the  entire  amount  of  the  mortgage  debt. 

That  more  than  four  years  thereafter  the  mortgagor,  who 
for  twelve  years  had  been  a  resident  of  another  State,  quit- 
claimed without  consideration  his  interest  in  the  premises 
to  the  complainant;   that  the  purchaser  at  the  mortgage 
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sale  has  paid  all  the  taxes  for  seventeen  years,  amounting  to 
some  $1,300;  that  he  has  made  valuable  improvements  upon 
a  portion  of  the  lots  and  sold  others. 

The  sale  was  one  which  might  have  been  set  aside  had 
application  been  made  in  proper  time;  but  we  think  that  the 
circumstances  show  inexcusable  lax^hes  on  the  part  of  the 
mortgagor.  Not  until  there  had  been  a  considerable  increase 
in  the  value  of  the  property  and  it  had  come  into  demand, 
was  an  offer  to  redeem  made.  In  Bush  v.  Sherman,  80  111. 
160,  in  discussing  this  subject  the  court  said :  "  The  prin- 
ciple that  lies  at  the  foundation  of  all  the  cases  in  this  court 
upon  this  subject  is,  the  party  who  challenges  a  sale  on 
account  of  irregularities  that  may  have  intervened,  must  be 
diligent  in  discovering  that  which  he  alleges  will  avoid  the 
sale,  and  diligent  in  his  application  for  relief."  The  cases  in 
which  the  principle  above  stated  has  been  applied  in  this 
State  are  numerous.  Hoyt  v.  Faw tucket  Inst,  for  Savings, 
110  lU.  399;  Speck  v.  Pullman  Co.,  121  111.  60;  McHany  v. 
Shenck,  88  111.  365;  Fitch  v.  Willard,  73  lU.  107;  Estes  v. 
Furlong,  59  111.  302;  Hamilton  v.  Lubukee,  51  111.  420;  Sloan 
V.  Graham,  85  111.  30;  Williams  v.  Khodes,  81  111.  571;  Breit 
V.  Yeaton,  101  111.  242;  Munn  v.  Burges,  70  111.  604;  Demp- 
ster V.  West,  69  111.  613;  Maher  v.  Farwell,  97  111.  56; 
McDonald  v.  Stow,  109  111.  40;  Nichols  v.  Otto,  132  111.  91. 

It  is  urged  by  appellant  that  the  foreclosure  proceedings, 
not  being  in  compliance  with  the  statute,  were  utterly  void, 
and  that  no  rights  could  be  acquired  thereunder.  It  is  true 
that  such  proceedings  have  sometimes  been  spoken  of  as 
void;  but  our  attention  has  not  been  called  to  any  case  in 
which,  the  distinction  between  a  void  and  a  voidable  pro- 
ceeding being  in  issue,  the  court  has  pronounced  the  making 
of  a  sale  and  the  execution  of  a  conveyance  thereunder,  such 
as  this,  void,  unless  the  statute  itself  expressly  declared  that 
sales  made  without  compliance  with  its  provisions,  should 
be  void.  If  the  foreclosure  proceedings  were  void,  then  the 
title  conveyed  to  Faul  Cornell  by  the  mortgage  deed  to  him 
made  by  Adams  yet  remains  in  said  Cornell.  Appellant 
did  not  think  it  necessary  to  make  either  Paul  Cornell  or 
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his  assignee,  Moore,  a  party  to  his  bill,  doubtless  because  he 
recognized  that  the  title  of  Paul  Cornell  so  acquired  was 
divested  by  the  foreclosure  proceedings. 

"We  are  also,  of  the  opinion  that  the  mortgagor  has 
acquiesced  in  the  mortgage  sale;  nothing  in  addition  to  the 
failure  by  the  mortgagor  for  years  to  pay  either  taxes  or 
assessments  upon  this  property,  could  more  strongly  show 
an  abandonment  of  the  property  to  the  mortgagee  and  an 
acquiescence  in  whatever  he  did  in  respect  thereto,  than  the 
fact  that  Adams,  who  made  the  mortgage,  declares  that  he 
never  had  any  equitable  interest  in  the  premises;  that  the 
conveyance  to,  and  the  making  of  the  mortgage  by  him,  was 
entirely  for  the  accommodation  of  Paul  Cornell,  and  that 
Paul  Cornell  testifies  that  his  recollection  of  the  transac- 
tion is,  that  it  was  a  bona  fide  sale  to  Adams. 

Here,  then,  was  a  piece  of  property  in  which  it  appears  for 
fourteen  years  no  one  save  the  mortgagee  and  his  grantees 
made  any  claim,  or  did  anything  indicating  that  they  had 
or  felt  any  interest  in;  upon  which  the  mortgagee,  meantime, 
made  valuable  improvements  and  paid  large  sums  for  taxes 
and  assessments;  and  which  property  was  under  powers 
contained  in  the  mortgage  deed  in  July,  1886,  sold  and  con- 
veyed to  the  mortgagee,  the  sale  being  irregular  and  invalid; 
that  thereafter  the  property  considerably  advanced  in  value. 
Under  these  circumstances,  disclaiming  that  he  had  any 
interest  in  the  property,  in  September,  1890,  the  mortgagor, 
without  consideration,  conveyed  to  the  complainant. 

The  equity  of  the  complainant,  who  has  paid  nothing, 
and  who,  before  he  took  a  conveyance,  was  informed  by  his 
grantor  that  he  had  no  interest,  can  not  be  stronger  than 
was  that  of  his  grantor;  he  is  chargeable  with  the  direct 
notice,  to  him  given,  that  the  mortgagor  had  acquiesced  in 
the  foreclosure  sale,  so  that  he  made  "  no  claim  whatever 
on  the  property." 

It  is  quite  true  that  it  is  no  concern  of  the  mortgagee  and 
his  grantees  upon  what  terms  complainant  acquired  his 
alleged  title;  but  the  conduct  of  his  grantor  prior  to  and  at 
the  time  of  the  convevance,  and  his  declarations  to  the  com- 
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plainant,  are  pertinent  upon  the  question  of  whether  he 
had  acquiesced  in  the  foreclosure. 

Nor  can  the  fact  that  it  does  not  appear  that  Adams  was 
informed  of  the  sale  and  the  improvements  made  upon  the 
property,  prevent  an  arising  of  a  presumption  of  acquies- 
cence. He  voluntarily  went  and  remained  tAvo  thousand 
miles  away,  in  another  State;  he  neglected  to  pay  or  attempt 
to  pay  taxes,  which  he  must  have  known  accrue  on  all  real 
property;  and  when  the  fact  of  the  sale  was  made  known 
to  him,  he  disclaimed  all  interest  in  the  property. 

As  is  said  in  Bush  v.  Sherman,  80  111.  175,  quoted  with 
approval  in  Cleaver  v.  Green,  107  111.  67-73,  and  Nichols 
V.  Otto,  132  111.  91-98,  "  The  party  who  challenges  a  sale 
on  account  of  irregularities  that  may  have  intervened,  must 
be  diligent  in  discovering  that  which  he  alleges  will  void 
the  sale. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 


William  T.  Maypole  and  John  J.  Maypole 

V. 

Henry  H.  Forsyth. 
American  Tube  and   Iron    Co.    and    Robert    K. 

StORY 
V. 

William  T.  Maypole  and  John  J.  Maypole. 

Party  Walh. 

When  the  right  to  take  down  a  party  wall,  because  it  has  become 
unsafe,  exists,  the  party  who  takes  it  down  without  the  consent  of  the 
other,  must  exercise  reasonable  care  to  do  his  neighbor  no  unnecessary 
harm,  but  the  support  which  the  building  of  the  neighbor  needs  in  place 
of  the  wall,  must  be  provided  by  himself. 

[Opinion  filed  June  6,  1892.] 


First  District — March  Terbi,  1892.      49o 

Maypole  v.  Forsyth. 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
O.  H.  IIoRTON,  Judge,  presiding. 

Messrs.  Arthur  B.  Wilson  and  Edward  Maher,  for 
William  T.  and  John  J.  Maypole,  appellants. 

Messrs.  Weigley,  Bulkley  &  Gray,  for  American  Tube 
&  Iron  Co.  and  Kobert  K.  Story,  appellants. 

Messrs.  Holden  &  Buzzell,  for  Henry  H.  Forsyth, 
appellee. 

Gary,  J.  These  are  appeals  on  one  record  and  with  one 
abstract,  from  interlocutory  orders  granting  injunctions; 
but  no  briefs  are  filed  in  the  second  case,  and  that  appeal  is 
therefore  hereby  dismissed. 

As  to  the  first  case  the  facts  are :  In  1874  one  Gates  was 
the  owner  of  a  lot  3,  and  one  Bowen  the  owner  of  the  north 
part  of  a  lot  6,  which  was  next  south  of  lot  3.  They  made 
an  agreement,  under  seal,  which,  among  other  things, 
recited  that  they  were  "  desirous  of  erecting  a  party  wall 
on  said  south  line  of  lot  3  and  north  line  of  lot  6  above 
mentioned,  so  soon  as  the  same  can  be  done,  in  a  good  and 
substantial  manner  and  suitable  to  buildings  to  be  erected 
by  the  owners  of  said  parcels  of  ground  resi)ectively."  It 
then  recited  that  there  was  then  a  wall  "  on  or  near  "  the 
line  which  answered  "a  present  purpose  to  the  building  of" 
Bowen;  provided  that  Gates  might  join  to  it  for  a  buUding 
on  lot  3,  "  and  for  that  purpose  may  make  the  proper  open- 
ing in  said  wall  to  allow  insertion  of  joist  the  proper  length 
for  use  and  support  by  the  party  Avail  to  be  erected  as  here- 
inbefore mentioned,"  and  that  when  "  the  owner  of  either 
parcel  of  land  above  mentioned  shall  require  said  party 
wall  to  be  built,"  the  wall  then  standing  "  may  be  removed 
at  the  expense  of"  and  the  material  to  belong  to  Bowen; 
that  "  for  tliat  purpose  either  party  may  lawfully  enter  " 
and  build  a  party  wall  according  to  specifications  contained 
in  the  agreement.  A  final  paragraph  made  the  contract 
"binding  upon  the  heirs,  executors,  administrators  and 
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assigns  "  of  the  parties.  Gates  built  to  the  old  Avail,  and 
afterward  conveyed  to  the  appellee;  Bowen  conveyed  to 
the  ap]>ellants.  The  appellants,  when  this  bill  w^as  filed, 
Avere  about  to  take  down  the  old  wall,  preparatory  to  build- 
ing anew  upon  their  property,  and  the  sole  question  on  this 
appeal  is  whether  they  are  under  any  duty  to  support  the 
building,  of  the  appellee  when  so  doing. 

To  carry  out  the  principle  upon  which  Nelson  v.  McEwen, 
35  ni.  App.  100,  and  the  cases  in  the  Supreme  Court  which 
are  there  followed,  Avere  decided,  it  must  be  held  that  such 
an  agreement  as  Gates  and  Bowen  made  follows  the  lands 
into  the  hands  of  subsequent  owners,  so  that  they  have  the 
same  rights,  and  are  subject  to  the  same  burdens,  as  the 
original  parties  from  Avhom  they  respectively  derive  their 
titles. 

When  the  right  to  take  down  a  party  wall,  because  it  has 
become  unsafe,  exists,  the  party  who  takes  it  down  without 
the  consent  of  the  other,  must  exercise  reasonable  care  to 
do  his  neighbor  no  unnecessary  harm;  but  the  support 
Avhich  the  building  of  the  neighbor  needs  in  place  of  the  AA^aJl,- 
the  neighbor  must  himself  pro\dde.  The  whole  duty  of  the 
party  taking  down  the  Avail  is  negative — to  do  no  unnecessary 
harm;  not  affirmatiA^e — to  prcA'^ent  consequences  of  the  exer- 
cise of  his  right.  When  the  right  to  support  by  the  Avail 
ceases,  the  OAvner  of  the  building  needing  support,  must 
proA^ide  it.  Peyton  v.  Mayor,  9  B.  &  C.  725;  17  E.  C.  L. 
324;  as  construed  in  Partridge  v.  Gilbert,  15  N.  Y.  601. 

Here  the  agreement  in  terms  gives  the  right  to  take  the 
wall  doAvn.  The  right  is  as  absolute  as  if  the  wall  belonged 
A\'^holly  to  appellants,  and  had  been  attached  to  by  the 
appellee  without  license. 

Whatever  may  be  the  necessary  consequences  of  taking 
down  the  wall,  must  be  guarded  against  or  suffered  by  the 
appellee,  and  the  order  restraining  the  appellants  Maypole 
from  remoAnng  the  Avail  AvithOut  furnishing  adequate  support 
to  the  building  of  the  appellee,  is  erroneous.  It  is  there- 
fore reversed  and  the  cause  remanded  with  directions  to  the 
Circuit  Court  to  dissolve  that  injunction.. 

Heversed  and  remanded. 
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Donald  Crerar  et  al.  m^m\ 

V.  ~ 

Norman  Williams  and  Huntington  W.   Jack'son, 

ExKCUrORS  AND  TRUSTEES. 

Wills — Construction  of. 

I 

1.  A  gift  for  a  **  free  public  library  "  is  a  gift  for  a  general  or  public 

charitable  use. 

2.  In  the  construction  of  a  will,  the  intention  of  the  testator  to  be 
gathered  from  the  entire  will,  must  govern. 

3.  A  devise  of  real  estate,  which  by  the  provisions  of  the  will  is  to  be 
converted  into  money,  and  that  money  distributed  among  the  devisees, 
must  be  treated  as  a  devise  of  money  and  not  of  land.  It  makes  no  dif- 
ference that  there  had  been  no  sale;  equity  treats  that  as  done  which 
ought  to  be  done. 

4.  Void  or  lapsed  legacies  of  personalty  fall  into  the  residuum. 

5.  A  residuary  clause  in  a  will  is  assumed  by  the  law  to  have  been 
mserted  to  prevent  intestacy,  and  has  that  effect. 

6.  Upon  a  bill  filed  alleging  certain  provisions  in  a  will  to  be  illegal 
jind  void,  this  court  adopts  as  its  own,  the  decree  of  the  trial  court  dis- 
missing the  same  for  want  of  equity. 

[Opinion  filed  June  6,  1892.] 

Appeal  from  the  Circuit  Court  of  Ccok  County;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

Messrs.  F.  A.  Stirtan,  A.  W.  Browne,  A.  B.  Jenks  and 
W,  A.  CuNNEA,  for  appellants. 

Messrs.  John  II.  Mulkey,  Jamks  L.  High,  Willia^is,  Holt 
&  Wheeler  and  Lyman  &  Jackson,  for  appellees. 

Gary,  J.  The  Circuit  Court  sustained  a  demurrer  to,  and 
dismissed  a  bill,  filed  by  the  appellants,  wherein  they  first 
recited  as  descriptive  of  themselves,  that  they  were  "  heirs 
at  law  of,  and  next  of  kin  of,  one  John  Crerar,"  and  after- 
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Avard  alleged  that  John  Crerar  "  left  no  kin  of  nearer  re- 
lation than  first  cousin,"  and  thev  "are  first  cousins  on 
the  father's  side  of  the  said  John  Crerar."  In  that  character 
they  attack  the  provisions  of  his  will,  as  being,  in  themselves, 
sucU  as  the  law  will  not  pennit  to  be  carried  out.  No  ques- 
tion is  made  that  the  complainants  do  not  sufficiently  show 
how  they  are  cousins,  but  query?  1  Ch.  PI.  3S2,  16  Am. 
Ed.;  1  Dan.  Chy.  320;  Cruger  v.  Halliday,  11  Paige,  314. 

On  the  merits,  the  opinion  of  Judge  Tuley  at  the  Circuit, 
is  adopted  as  the  opinion  of  this  court,  as  follows : 

Tuley,  J.  "  I  have  been  saved  much  labor  in  this  case  by 
the  able  briefs  presented  by  counsel. 

In  1880  John  Crerar,  of  this  city,  died  testate,  leaving  no 
lineal  descendants.  His  next  of  kin  were  cousins,  soijie  of 
Avhom  are  the  complainants  in  this  case,  who  would  be  en- 
titled to  share  in  his  estate  as  heirs  at  law  if  he  had  died 
intestate.  By  his  will  he  disposed  of  a  very  large  fortune, 
estimated  at  over  three  and  one-half  millions  of  dollars. 

Kecognizing  the  fact  that  the  greater  part  of  his  fortune 
had  been  accumulated  in  the  city  of  Chicago,  this  city,  whose 
un})aralleled  growth  in  population,  commerce  and  wealtii 
has  created  so  many  large  fortunes,  he  made  an  effort  to 
return  to  the  source  from  whence  it  came,  the  '  unearned 
increment,'  by  bequeathing  the  great  bulk  of  his  vast  estate 
to  establish  and  maintain  a  '  free  public  library  in  the  south 
division  of  the  city  of  Chicago.' 

By  the  fourth  paragraph  of  his  will  his  entire  estate, 
'  real,  jx^rsonal  and  mixed,'  was  given  to  Norman  Williams 
and  11.  W.  Jackson,  his  executors  and  trustees,  upon  certain 
specified  trusts  and  conditions,  with  express  directions  to  sell 
and  dispose  of,  and  convert  the  same  into  cash,  except  as  to 
a  few  specified  articles  of  jiersonal  property.  The  proceeds 
of  such  sale  of  his  property"  he  disposed  of,  by  some  thirty- 
eight  separate  paragraphs  of  his  will,  giving  about  $800,000 
by  way  of  special  legacies  for  charitable  or  j)ublic  purposes, 
and  making  a  few  gifts  to  personal  friends,  and  to  some 
cousins  on  his  mother's  side. 

By  paragraph  No.  50  he  devotes  ^  the  rest,  residue  and 
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remainder '  of  his  estate  (over  two-thirds  of  the  whole)  to 
the  establishment  and  maintenance  of  a  free  public  library. 

The  biU  filed  in  this  case,  to  which  there  is  a  demurrer 
filed  (thereby  admitting  all  the  facts  properly  stated),  chal- 
lenges the  validity  of  paragraphs  23,  25,  26,  33,  39,  44,  49 
and  50,  i.  e.,  of  the  legacies  thereby  given. 

The  23d  directs  his  silverware,  books,  pictures  and  furni- 
ture to  be  distributed  among  his  personal  friends. 

The  25th  gives  to  the  trustees  of  the  Second  Presbyterian 
church  of  Chicago,  for  that  church,  $100,000,  so  long  as  the 
church  maintains  the  principles  of  the  Presbj'^t<3rian  faith. 

The  26th  gives  to  the  same  trustees,  $100,000  for  the  mis- 
sion schools  of  the  church,  the  income  to  be  employed  in 
maintaining  the  schools. 

The  33d  gives  the  Chicago  Bible  Society  $25,000. 

The  39th  gives  JS^orman  Williams  and  H.  W.  Jackson,  in 
trust  for  the  Chicago  Literary  Club,  the  sum  of  $10,000. 

The  44th  gives  to  the  same  parties  $100,000,  in  trust,  to 
be  expended  by  them  in  the  erection  of  a  colossal  statue 
of  Abraham  Lincoln.  ^ 

The  50th  paragraph,  which  disposes  of  the  ^rest  and  resi- 
due '  of  his  estate,  is  as  follows : 

'  Recognizing  the  fact  that  I  have  been  a  resident  of  Chi- 
Qago  since  1862,  and  that  the  greater  part  of  my  fortune  has 
been  accumulated  here,  and  acknowledging  with  hearty 
gratitude  the  kindness  which  has  always  been  extended  to  me 
by  my  many  friends  and  by  my  business  and  social  acquaint- 
ances and  associates,  I  give,  devise  and  bequeath  all  the  rest, 
remainder  and  residue  of  my  estate,  both  real  and  personal, 
for  the  erection,  creation,  maintenance  and  endowment  of 
a  free  public  library,  to  be  called  "  The  John  Crerar  Library," 
and  to  be  located  in  thte  city  of  Chicago,  Illinois,  a  prefer- 
ence being  given  to  the  south  division  of  the  city,  inasmuch 
as  the  Newberry  library  will  be  located  in  the  north  divis- 
ion. I  direct  that  my  executors  and  trustees  cause  an  act 
of  incorporation  under  the  laws  of  Illinois  to  be  procured  to 
carry  out  the  purposes  of  this  bequest,  and  I  request  that 
Norman  Williams  be  made  the  first  president  thereof,  and 
that  in  addition  to  my  executors  and  trustees  the  following 
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named  friends  of  mine  •  will  a^t  as  a  board  of  directors  in 
such  corporation,  and  aid  and  assist  my  executors  and  trus- 
tees therein,  namely  :  Marshall  Field,  E.  W.  Blatchford,  T. 
B.  Blackstone,  Kobert  T.  Lincoln,  Henry  W.  Bishop,  Ed- 
ward G.  Mason,  Albert  Keep,  Edson  Keith,  Simon  J. 
McPherson,  John  M.  Clark  and  George  A.  Armour,  or  their 
survivors.  I  desire  the  building  to  be  tasteful,  substantial 
and  fire  proof,  and  that  a  sufficient  fund  be  reserved  over 
and  above  the  cost  of  its  construction,  to  provide,  maintain 
and  support  a  library  for  all  time.  I  desire  the  books  and 
periodicals  selected  Avith  a  view  to  create  and  sustain  a 
liealthy,  moral  and  Christian  sentiment  in  the  community, 
and  that  all  nastiness  and  immorality  be  excluded.  I  do 
not  mean  by  this  that  there  shall  not  be  anything  but  hymn 
books  and  sermons,  but  I  mean  that  dirtv  French  novels 
and  all  skeptical  trash  and  works  of  a  questionable  moral 
tone  shall  never  be  found  in  this  library. 

*  I  want  its  atmosphere  that  of  Christian  refinement,  and 
its  aim  and  object  the  building  up  of  character,  and  I  rest 
content  that  the  friends  I  have  named  will  carry  out  my 
wishes  in  these  particulars.' 

For  reasons  which  will  be  hereafter  apparent  in  this 
opinion,  I  first  proceed  to  consider  the  objections  to  the 
clauses  disposing  of  the  '  rest,  remainder  and  residue '  of 
the  estate.  These  are  the  49th  and  50th  paragraphs  of  the 
will. 

The  complainants  contend  that  they  are  void,  and  do  not 
legally  dispose  of  such  '  rest,  remainder  and  residue.' 

First :  Because  a  ^ift  to  establish  a  free  public  library  is 
not  a  gift  to  charitable  uses;  that  such  a  library  would  not 
be  a  charitable  institution;  that,  therefore,  the  residuary 
devise  is  void  as  opposed  to  the  rule  of  law  that  estates  can 
not  be  tied  up  so  as  to  be  inalienable — sometimes,  but  erro- 
neously, styled  the  '  Kule  against  Perpetuities.' 

It  is  admitted  that  a  gift  to  charitable  uses  is  not  obnox- 
ious to  the  rule  of  law  referred  to,  or  to  the  rule  against 
perpetuities;  and  as  it  is  of  the  very  nature  of  a  gift  to  a 
charitable  use  that  it  be  inalienable,  such  a  gift  being  to 
the  public,  or  to  a  specified  portion  or  class  thereof,  the 
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beneficiaries  are  necessarily  indefinite  and  incapable  of  mak- 
ing any  transfer  or  alienation. 

The  question  then  is,  is  a  gift  for  a  '  free  public  library' 
a  gift  for  a  general  or  public  charitable  use  ? 

By  reason  of  the  great  diversity  of  laws  affecting  devises 
and  charities  in  the  different  States,  it  is  nOt  strange  that 
authorities  may  be  found  upon  Avhich  ahnost  any  will  which 
attempts  to  make  the  public,  or  a  portion  thereof,  the  bene- 
ficiary in  a  charitj'^,  may  be  attacked,  but  the  first  duty  of  a 
nisijpriu8  court  is  to  ascertain  whether  the  highest  court  of 
the  Stat^  has  decided  the  points  in  dispute.  The  law  of  this 
State,  as  found  in  the  statutes,  and  the  decisions  of  the 
Supreme  Court,  if  any  such  are  found,  must  control. 

There  can  be  no  doubt  that  under  the  English  decisions, 
a  gift  for  a  *  free  public  library '  would  be  deemed  ji  gift 
for  charitable  uses,  as  coming  within  the  scope  and  the  spirit 
of  the  statute  concerning  '  charitable  uses,'  known  as  the 
43d  Elizabeth;  nor,  in  my  opinion,  can  there  be  any  doubt 
but  that  in  the  States  where  the  43d  Elizabeth  is  held  to  be 
in  forc€j,  the  great  weight  of  authority  is  to  the  same  effect. 

It  can  hardly  be  regarded  as  an  open  question  in  this  State, 
since  the  decision  in  the  case  of  Heuser  v.  Harris,  42  111.  425, 
recognizing  the  statute  of  43d  Elizabeth  as  being  in  force  in 
this  State,  as  a  part  of  the  common  law  of  the  State,  and 
holding  that  aU  gifts  for  charities  coming  within  the  scope 
and  spirit  of  the  statute,  whether  within  the  letter  or  not, 
are  to  be  deemed  gifts  to  charitable  uses. 

It  is  true  that  in  Xew  York  and  other  States  where  there 
has  been  legislation  affecting  the  rule  of  the  common  law, 
and  where  it  has  been  held  that  the  statute  of  43d  Elizabeth 
is  not  in  force,  a  less  liberal  rule  as  to  what  is  to  be  con- 
sidered a  gift  to  charity  has  been  adopted  by  the  courts. 

In  our  State  it  can  not  be  said,  as  Prof.  Gray  in  his  admi- 
rable work  on  the  Rule  against  Perpetuities,  says  of  New 
York,  '  that  in  no  civilized  country  is  the  making  of  a  will 
so  delicate  an  operation  and  so  likely  to  fail  of  success  as  in 
New  York;'  but,  upon  the  contrary,  it  can  be  said  of  Illi- 
nois, that  there  is  no  State  in  the  Union  where  the  courts 
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have  laid  down  a  more  liberal  or  broader  rule  as  to  the 
interpretation  of  wills  cont^iining  gifts  to  charities,  or  have 
more  uniformly  sustained  such  gifts.  The  decisions  of  the 
Supreme  Court  of  this  State  in  that  regard  may  be  said  to 
be  the  brightest  page  in  the  record  of  the  court. 

In  the  Newberry  Avill  case,  decided  many  years  since, 
where  there  was  a  gift  equal  to,  if  not  greater,  than  th'e 
amount  here  in  question,  for  a  free  public  library,  which  Mr. 
Crerar  in  his  will  says,  'will.be  located'  in  the  North 
Division  of  Chicago,  our  Supreme  Court  assumed  that  the 
gift  was  one  for  a;  charifeible  use,  and  sustained  it  as  such. 
Blatchfordv.  Newberry,  99  111.  1. 

This  is  a  charity  for  the  education  of  the  people,  than 
which  there  could  be  none  more  deserving.  v 

The  contention  that  a  gift  for  a  '  free  public  library '  is 
not  for  a  charitable  institution,  is  hardly  worthy  of  serious 
consideration.  It  is  well  said  by  the  senior  counsel  of  the 
defendants  that  '  such  a  library,  beyond  dispute,  is  a  great 
public  blessing  to  all  within  its  range,  rich  and  poor  alike; 
it  will  make  all  of  them  wiser  and  better  and  more  useful 
and  powerful  for  good  in  all  the  relations  of  life;  it  is  pre- 
eminently an  educational  institution,  because  its  benefits 
will  extend  to  a  larger  body  of  people  than  can  be  reached 
by  any  college  or  other  school  of  learning.' 

It  is,  however,  further  contended  that  the  gift  of  the  resid- 
uary estate  by  the  49th  and  50th  paragraphs,  considered 
together,  is  void  because  it  is  obnoxious  to  the  law  of  perpe- 
tuities, in  that : 

1.  No  time  is  fixed  within  which  the  trustees  are  to  turn 
over  the  *  rest  and  residue '  to  the  corporation,  directed  to 
be  incorporated  to  administer  the  same. 

2.  That,  as  the  trustee  surviving  has  the  power  to  appoint 
a  trustee  in  place  of  one  deceased,  they  may  perpetuate  the 
trust  and  continue  the  possession  and  trust  beyond  lives  in 
being,  and  twenty-one  years  thereafter,  thereby  making  the 
gift  obnoxious  to  the  '  rule  against  perpetuities!' 

This  might  be  so  if  the  will  could  be  construed  ai$  vesting  a 
legal  title  or  beneficial  use  in  the  two  trustees,  and  that  they 
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could  hold  the  same  as  long  as  they  might  desire,  but  it 
appears  to  me  that  eo  instaidi  the  death  of  the  testator,  the 
I  ^  rest  and  residue '  became  impressed  with  and  devoted  to 

the  charity  of  a  free  public  library,  of  which  the  general  pub- 
lic were  the  beneficiaries.  There  was  no  intention  to  make 
an  intervening  estate,  or  to  make  the  gift  to  charity  depend 
upon  the  future  event  of  the  trustees  turning  over  this  *  rest 
and  residue,'  but  it  is  a  present  and  unconditional  gift  to 
charity,  which  vested  eo  instanti  the  death  of  the  testator, 
the  object  and  purpose  of  which  charity  is  specifically 
pointed  out  by  the  will. 

It  would  be  a  forced  construction  of  the  will  to  say  that 
the  testator  intended  that  the  trustees  should  have  power  to 
retain  the  residuary  estate  from  charitable  purposes  for  such 
a  length  of  time  as  they  might  wish.  It  was  clearly  his 
intention  that  they  should  turn  over  the  same  to  the  corpo- 
ration directed  to  be  incorporated  within  a  reasonable  tim©, 
and  there  can  be  no  doubt  of  the  power  of  a  court  of  chan- 
cery, if  they  failed  to  do  so,  to  compel  them  to  so  act.  The 
clear  intention  of  the  testator  was,  that  the  residuary  estate 
should  become  at  his  death  a  gift  to  charity,  and  that  it 
should  not  dej^nd,  as  to  its  being  a  gift,  upon  tlie  trustees 
turning  ovdr  the  same,  or  upon  the  time  when  the  trustees 
should  so  turn  over  the  same. 

The  familiar  rule  which  controls  all  others  in  the  inter- 
pretation of  wills,  is  that  the  intention  of  tlie  testator  to  be 
gathered  from  the  entire  will,  must  govern.  Funk  v. 
Eggleston,  92  111.  537. 

Second:  It  is  contended  that  the  gift  of  the  residuary 
estate  is  void,  because  the  gift  was  not  to  any  person  or 
corporation  in  existence,  and  that  no  corporation  such  as 
contemplated  by  the  will  could  be  fonned  under  the  laws 
of  this  State.  Our  Supreme  Court,  in  the  case  of  Ileuser  v. 
Harris,  42  111.,  svpra,  eflfectually  disposes  of  this  contention. 
In  fact,  that  case  and  the  subsequent  cases  of  Hunt  v.  Fow- 
ler, 121  III.  260,  and  Andrews  v.  Andrews,  110  111.  223,  may 
be  said  to  be  conclusive  upon  the  question  as  to  whether 
para^jfraphs  49  and  50  constitute  a  valid  gift  of  the  residuary 
estate  to  charitable  uses. 
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In  Heuser  v.  Harris  the  court  held  that  if  the  legacy  is 
to  charity,  the  court  of  chancery  will  consider  charity  as 
the  substance,  and  in  such  cases,  if  the  mode  pointed  out 
fails,  it  will  provide  another  mode  by  which  the  charity  may 
take  effect,  and  that '  another  principle  w^ell  established  is, 
that  it  matters  not  how  uncertain  the  person  or  object 
may  be,  or  Avhether  the  persons  who  are  to  take  are  in  esse 
or  not,  or  whether  the  bequest  can  be  carried  into  exact 
execution  or  not;  for  in  all  these  and  the  like  cases  the  court 
will  sustain  the  legacy  and  give  it  effect,  according  to  its 
own  principles;  and  where  a  litei'al  execution  bec6mes  inex- 
pedient or  impracticable,  the  court  will  execute  it  as  nearly 
as  it  can,  according  to  the  original  purpose,  or  oy  pres,^ 

Mr.  Gray,  in  the  work  referred  to,  lays  down  the  rule 
succinctly  in  Sec.  607:  '  But  if  the  court  can  see  an  intention 
to  make  an  unconditional  gift  to  charity  (and  the  court  is 
very  keen-sighted  to  discover  this  intention),  then  the  gift 
will  be  regarded  as  immediate,  not  subject  to  any  condition 
precedent,  and  therefore  not  within  the  scope  of  the  rule 
against  perpetuities.  The  mode  pointed  out  by  the  testa- 
tor is  only  one  way  of  carrying  out  the  charitable  purposes, 
and  if  it  can  not,  Avith  regard  to  the  general  charitable 
intention,  be  cai'ried  out  in  that  way,  it  will  be  carried  out 
cy  pres, 

'  Thus  while  the  court  Avill  allow  the  fund  to  be  trans- 
ferred to  a  corporation  not  in  existence  at  the  time  of  the 
gift,  if  such  corponition  is  not  constituted  in  ^  reasonable 
time,  it  will  not  recognize  the  right  of  such  corporation's 
non-existence  to  keep  the  fund  locked  up  until  such  time  as 
it  may  please  itself  to  be  incorporated.  The  fonnation  of 
the  corporatipn  is  not  a  condition  precedent  to  the  charitable 
trust,  and  therefore  the  trust  is  not  too  remote.    The  cases 

0 

where  charitable  gifts  to  a  non-existent  corporation  or  society 
have  been  sustained,  are  numerous.' 

Citing  some  seven  English  chancery  cases,  and  over 
twenty  American  decisions,  among  which  are  Inglis  v.  Sail- 
ors' Snug  Harbor,  3  Pet.  99,  Russell  v.  Allen,  107  U.  S. 
163,  and  from  our  State  reports  the  case  of  Heuser  v.  Har- 
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I'is,  42  m.  425,  and  Andrews  v.  Andrews,  110  111.  223,  which 
are  directly  in  point.  And  to  the  Illinois  cases  there  should 
be  added  Germain  v.  Baltes,  113  111.  29;  Santa  Clara  Female 
Academy  v.  Sullivan,  116  111.  375;  Hunt  v.  Fowler,  121 
111.  269. 

The  Starkweather  case  in  72  111.,  cited  by  complainants, 
appears  to  be  somewhat  in  conflict  with  Heuser  v.  Harris 
and  cases  above  cited,  but  as  Heuser  v.  Harris  has  been  sev- 
eral times  affirmed  since  the  Starkweather  case,  the  latter 
case  must  be  remanded  to  that  large  number  of  cases  where 
the  decision  was  made  (as  the  Supreme  Court,  in  119  Illi- 
nois, 553,  says,  in  overruling  a  former  decision)  '  through 
inadvertence,  in  the  haste  induced  by  the  pressure  of  an 
overcrowded  docket.' 

A  very  earnest  contention  is  made  that  the  power  given 
the  trustees  by  the  49th  paragraph  of  the  will, '  to  set  apart 
so  mucli  of  my  estate,  and  invest  such  sum  of  money  as  in 
their  judgment  may  seem  necessary  and  proper,  and  to  pay 
from  the  income  thereof  all  costs,  charges  and  expenses 
(incli^ding  the  payments  mentioned  in  item  2d)  arising 
from  or  in  the  course  of  the  execution  and  administration 
of  this  will  and  its  trusts,'  and  directing  '  any  surplus  income 
to  be  paid  over  to  and  devoted  to  the  puri)oses  set  forth  in 
item  50th,  and  when,  in  the  judgment  of  my  said  executors 
and  trustees  it  is  proper  the  principal  sum  herein  pro- 
vided for  shall  be  paid  and  devoted  to  the  purposes  set  forth 
in  item  50th' — that  this  gives  to  the  trustees  a  discretion 
as  to  what  amount  shall  be  set  aside,  and  as  to  when  the 
same  shall  go  to  the  residuum,  which  renders  the  50th  par- 
agraph void;  it  being  argued  that  it  is  impossible  to  deter- 
mine what  is  given  or  what  proportion  of  the  estate  is 
intended  to  pass  by  the  50th  paragraph. 

The  49th  and  50th  paragraphs,  it  is  contended,  should 
be  construed  together;  and  doing  so,  I  am  of  the  opin- 
ion that  it  must  be  held  that  the  true  construction  to  be 
given  to  them  is  that  the  testator  intended  the  amount  to  be 
set  aside  bv  the  trustees,  to  be  considered  and  treated  from 
the  beginning,  that  is,  from  his  death,  as  part  and  parcel  of 
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the  '  rest  and  residue '  given  by  the  50th  *  paragraph  to 
charity,  and  that  the  amount  so  set  apart  was  intended  to  be 
set  apart  as  a  fund  to  produce,  during  the  administration  of 
the  trust  by  the  executors  and  trustees,  an  income  sufficient 
to  pay  the  necessary  expenses  of  the  administration  of  the 
trust.  If  the  50th  paragraph  was  followed  by  the  4:9th, 
instead  of  the  49th  preceding  the  50th,  as  it  does,  such 
intention  would  be  very  apparent;  and  the  order  in  which 
clauses  or  paragraphs  appear  in  a  will,  is  not  material. 

Nor  are  the  49th  and  50th  paragraphs,  construed  to- 
gether, susceptible  of  the  construction  contended  for  by 
complainants,  to  wit,  that  they  give  an  arbitrary  power  as 
to  the  amount  to  be  set  ajmrt,  and  that  the  trustees,  if  they 
choose,  may  set  apart  the  larger  portion  of  the  estate. 

The  amount  is  to  be  a '  necessary  and  proper '  amount  to 
produce  an  income  to  pay  costs,  charges  and  expenses,  and 
the  payments  mentioned  in  item  two  of  the  will,  which  item 
two  provides  for  the  payment  of  reasonable  fees  and  com- 
pensation to  the  executors  and  trustees. 

If  the  trustees  in  bad  faith  set  apart  an  amount  which  is 
not '  necessary  and  proper'  for  the  purposes  specified,  there 
can  be  no  doubt  of  thb  power  of  a  court  of  cliancery,  in  its 
jurisdiction  over  trusts  and  wills,  to  interfere.  It  could 
also  interfere  with  the  trustees  paying,  or  attempting  to  pay, 
themselves  more  than  '  reasonable  fees  and  compensation.' 
Nor  can  there  be  any  doubt  of  the  power  of  this  court  to 
compel  the  execution  and  closing  up  of  this  trust  should 
there  be  any  unreasonable  delay  on  the  part  of  the  executors 
and  trustees  in  so  doing. 

If,  as  I  have  held,  the  49th  and  50th  paragraphs  effect- 
ually dispose  of  the  residuum  of  the  estate,  the  question 
arises,  if  any  of  the  other  legacies  challenged  by  com- 
plainants are  void,  and  can  not  pass  to  the  parties  or  cor- 
porations named  as  legatees,  to  whom  will  the  same  pass — 
to  the  residuary  legatee,  or  to  the  complainants  and  the  other 
heirs  at  law  ? 

In  other  words,  do  void  or  lapsed  legacies  fall  into  the 
residuum  or  go  to  the  heir  at  law  ? 
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As  before  stated,  the  4th  paragraph  commands  the  ex- 
ecutors to  convert  the  entire  estate,  with  the  exception 
of  a  few  articles  of  personal  property,  into  cash.  This  would 
leave  nothing  to  be  distributed  or  paid  over  by  the  executors, 
but  personal  property. 

This  is  the  rule  under  the  familiar  doctrine  of  conversion 
where,  as  here,  there  is  an  absolute  direction  by  the  will,  or 
deed,  as  the  case  may  be,  to  convert  the  property  into  money; 
it  will  be  treated  and  considered  as  being  that  kind  of  prop- 
erty into  which  it  is  directed  to  be  converted. 

^  Monev  directed  to  be  invested  in  land  descends  to  the 
~  heir  of  the  original  beneficiary,  or  passes  under  a  general 
description  of  real  property  in  his  will,  while  land  directed 
to  be  converted  into  money  goes  to  the  personal  representa- 
tives, or  is  included  in  a  residuary  bequest  of  his  "  pei*sonal 
property." '  This  effect  extends  only  to  those  who  claim  or 
are  entitled  to  the  property  under  or  through  the  instru- 
ment, or  directly  from  or  under  the  author  of  tlie  instru- 
ment.    Pomei*oy's  Equity,  Sec.  1166. 

A  devise  of  real  estate,  which,  by  the  provisioi/s  of  the 
will  is  to  be  converted  into  money,  and  that  money  distrib- 
uted among  the  devisees,  must  be  treated  as  a  devise  of 
monev  and  not  of  land.  It  makes  no  difference  that  there 
had  been  no  sale;  equity  treats  that  as  done  which  ought  to 
be  done.  Baker  v.  Copenhagen,  15  111.  103;  Jennings  v. 
Smith,  29  111.  117;  Germain  v.  Baltes,  113  111.  29. 

If  the  effect  of  the  4:th  paragraph  was  to  make  all  the 
gifts  or  legacies  gifts  of  personalty,  then  the  special  lega- 
cies, if  void,  are  void  legacies  of  personal  property.  The  law  I 
consider  well  settled,  that  void  or  lapsed  legacies  of  person- 
alty fall  into  the  residuum.  The  reasons  for  this  rule  are 
many.  The  courts  lean  against  any  construction  of  a  will 
which  will  make  an  estate  part  testate  and  part  intestate, 
and  will  not  indulge  such  a  construction,  unless  such  inten- 
tion of  the  testator  clearly  appears.  The  presumi)tion  is 
that  the  testator  intended  to  dispose  of  his  entire  estate, 
and  intended  that  the  residuary  devise  should  have  the 
effect  to  catch  everything  which  fails  to  pass  by  the  other 
provisions  of  the  will. 
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'  Eest  and  I'esidue  of  my  estate '  means  not  only  what 
the  will  purports  to  dispose  of,  but  also  that  which  the  will 
does  not  effectually  dispose  of.  The  devise  of  the  '  rest 
and  residue '  will  carry  property  of  which  the  testator  had 
no  knowledge,  property  acquired  after  the  making  of  the 
will,  as  well  as  property  not  legally  devised,  or  which 
failed  to  pass  under  other  provisions  of  the  will. 

The  special  legacy  is  supposed  to  have  been  taken  from 
the  residuary  legatee  for  the  sake  of  the  particular  legatee. 
The  presumption  is,  that  the  testator  did  not  intend  to  die 
intestate  as  to  any  of  his  property,  and  that  he  excepted 
the  sj)ecial  legacy  out  of  the  residuum  only  for  the  benefit 
of  the  special  legatee.  Cambridge  v.  Raus,  8  Vesey,  Jr., 
12;  Kin":  v.  Strong,  9  Paige,  94;  James  v.  James,  4  Paige, 
115;  MiUs  V.  Newberry,  112  111.  123.  This  being  the  law, 
it  would  appear  to  be  no  concern  of  the  complainants,  if  the 
challenged  special  legacies  are  void,  and  therefore  they 
have  no  standing  in  court  to  challenge  their  validity. 

Only  the  corporation,  to  be  formed  to  administer  this 
charity  of  a  free  public  library  as  residuary  legatee,  can 
challenge  such  special  legacies. 

'  No  next  of  kin  can  be  said  to  have  any  equitable  right 
to  his  kinsman's  estate.  As  to  the  sujierior  equities  of  an 
heir  at  law^  over  a  devisee  under  a  will,  we  are  unable  to 
})erceive  them.  The  law  of  the  land  has  placed  every 
person's  estate  wholly  under  the  control  of  the  owner,  sub- 
ject to  such  final  disposition  as  he  may  choose  to  make  by 
his  last  will  and  testament,  subject  to  the  statutory  rights 
of  his  widow  if  he  leave  one.'  Heuser  v.  Harris,  42  111. 
supra. 

It  was  practically  admitted  by  the  senior  counsel  for  the 
complainant,  that  if  the  50th  paragraph  has  the  effect  to 
dispose  of  the  residuum  of  the  estate,  the  special  legacies,  if 
void,  would  fall  into  the  residuum,  unless  our  statute  (Sec. 
12,  of  Chap.  39,  R.  S.)  would  have  the  effect  to  make  void 
or  lapsed  legacies  go  to  the  heir  at  law,  as  intestate  estate. 
The  section  provides  that  '  all  such  estate,  both  real  and 
personal,  as  is  not  devised  and  bequeathed  in  the  last  will 
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and  testament  of  any  person,  shall  be  distribut<3d  in  the 
same  manner  as  the  estate  of  an  intestate.'  *  *  *  I  d^ 
not  concur  in  the  construction  attempted  to  be  given  this 
section  by  complainants'  solicitors.  If  the  rule  of  law  is  that 
all  property  sought  to  be  devised  by  a  void  or  lapsed  legacy 
of  personalty  falls  into  the  residuum,  and  passes  with  the 
residuum  to  the  residuary  legatee,  how  can  it  be  said  that 
such  property  '  has  not  been  devised  or  bequeathed '  by  the 
will  ? 

The  object  of  inserting  a  residuary  clause  in  a  will  is  sup- 
posed to  be  to  prevent  intestacy  as  to  any  part  of  the  tes- 
tator's estate,  and  the  law  is  that  it  does  have  that  effect. 
If  so  there  is  no  property  '  that  has  not  been  devised  or 
bequeathed.'  The  statute  (Sec.  12)  could  have  effect  in 
cases  where  in  the  will  there  was  no  residuary  clause,  and 
where  all  legacies  were  special  and  specific,  and  some  of 
them  or  all  of  them  were  void  or  should  lapse.  There  is, 
therefore,  no  ground  for  the  contention  that  the  section  in 
(juestion  isi  a  statutory  repeal  by  implication  of  the  common 
law  rule  applicable  to  void  or  lapsed  legacies. 

In  my  opinion  it  is  unnecessary  for  me  to  pass  upon  the 
validity  of  the  various  special  legacies  challenged  by  com- 
plainants. They  can  not  benefit  by  them,  if  void,  and  there- 
fore have  no  standing  in  this  court  to  challenge  their 
validity. 

The  trustees  are  not  seeking  any  instruction  of  this  court 
concerning  such  special  legacies.  Until  they  do  so  (and  it 
is  more  than  probable  that  they  may  not  deem  it  necessary 
to  do  so),  or  the  residuary  legatee  attacks  them,  it  will,  in 
my  opinion,  be  improper  for  the  court  to  pass  upon  the 
validity  of  such  si>ecial  legacies. 

The  demurrer  will  be  sustained  and  the  bill  dismissed  as 
to  all  the  demurring  defendants  for  want  of  equity  at  com- 
plainant's costs.''  The  decree  of  the  Circuit  Court  is  af- 
firmed. 

Decree  affirmed. 

Waterman,  P.  J.,  takes  no  part  in  this  case. 
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\\  5{g|  Robert   Clark  et  al. 

V. 

JEtna  Iron  Works  et  al. 

Trade  Marks — Corporations, 

1.  The  words  "  JEtn&  Iron  Works  "  imx)ort  a  corporation. 

2.  Thei*e  can  be  no  property  by  a  copartnership  in  a  name  as  a  "  trade 
name/'  the  same  importing  a  corporation. 

[Opinion  filed  June  7, 1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  IIknry  M.  Shepard,  Judge,  presiding. 

Messrs.  William  M.  Johnston  &  Gray  and  Banning  & 
Banning  &  Payson,  for  appellants. 

Messrs.  Knight  &  Brown,  for  appellees. 

Gary,  J.  This  is  an  appeal  from  a  deeree  of  the 
Su]>erior  Court,  dismissing  a  bill  filed  by  the  apj^ellants,  the 
princi])al  object  of  which  is  to  prevent  the  appellees  from 
using,  as  a  name  of  business,  the  words,  "^tna  Iron 
Works,"  on  the  ground  that  the  appellants  had  acquired  the 
right  to  the  use  of  those  Avords  as  a  "  trade  name,"  long 
before  the  appellees  above  named  were  incorporated. 

The  words  import  a  corporation;  being  not  the  names  of 
persons,  but  of  an  entity  ca})able  of  business.  Supreme 
Lodge  V.  Zuhlke,  30  111.  App.  98;  Woolf  v.  City  Steamboat 
Co.,  7  M.  G.  &  S.  103;  62  E.  C.  L.  101. 

It  is  common  knowledge  that  the  words  "  Association," 
"  Companj^"  "■  Works,"  preceded  by  words  indicating  the 
kind  of  business,  are  used  as  names  of  corporations.  In- 
stances of  "  works  "  so  used,  are  in  Link  v.  Architectural  Iron 
Works,  24:  111.  551;  Perkins,  etc.,  v.  Hood,  44  111.  App.  449; 
State  V.  McGrath,  75  Mo.  424. 
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Under  the  recent  decision  of  the  Supreme  Court  in  Hazel- 
ton,  etc.,  V.  Hazelton,  etc.,  30  N".  E.  Rep.  339,  the  appellants, 
a  copartnership  only,  could  have  no  property  in  a  name 
importing  a  corporation,  as  a  trade-name.  This  ends  the 
appellants'  c«ase,andit  is  unnecessary  to  consider  other  ques- 
tions, or  to  repeat  what  the  Supreme  Court  said.  The 
decree  is  affirmed. 

Decree  affirmed. 

4 

Shepard,  J.,  takes  no  part  in  this  decision. 


Ellen  Gaynor 

V. 

Crandall,  Rasch  &  Co.,  for  use,  etc. 

Nevo  Trial— Practice. 

It  is  the  duty  of  a  party  who  does  not  expect  to  be  ready  for  trial  and 
who  proposes  to  ask  for  a  continuance,  to  at  the  earliest  possible  moment 
80  inform  the  opposite  party  in  the  case.  ^ 

[Opinion  filed  June  7,  1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
lion.  Elliott  Anthony,  Judge,  presiding. 

Judgment  having  been  entered  in  the  court  below  against 
appellant,  she  upon  the  same  day  moved  that  the  same  be 
set  aside  and  a  new  trial  granted.  This  motion  the  court 
denied. 

Appellant  by  affidavits  showed  that  at  the  time  of  the 
trial  she  was  so  ill  as  to  be  unable  to  leave  her  house;  that 
her  attorneys  were  so  informed,  and  expected,  when  the  case 
was  called  for  trial,  to  present  affidavits  showing  such  facts 
to  the  court  and  obtain  a  continuance  of  the  cause;  that 
being  on  Saturday  informed  by  her  attorneys  that  she  must 
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on  Monday  be  ready  for  trial  or  have  a  physician's  certifi- 
cate showing  her  inability  on  account  of  illness  to  attend, 
she  sent  for  her  physician,  but  owing  to  his  absence  his  cer- 
tificate was  not  obtained  by  Monday  morning;  that  her 
attorney  was  on  Monday  forenoon  waiting  in  court  for  said 
case  to  be  called,  and  not  having  received  the  expected  phy- 
sician's certificate  he  stepped  over  to  his  office  to  ascertain 
why  it  had  not  been  brought  to  him;  and  while  so  absent 
from  the  court  room,  the  case  was  called  and  disposed  of  in 
his  absence. 

Messrs.  Meek  &  Trowbbidge,  for  appellant. 

Mr.  Israel  Cowen,  for  appellees. 

TV*aterman,  p.  J.  It  is  to  be  regretted  that  anv  cause 
should  be  disposed  of  as  this  was  in  the  absence  of  the 
defendant,  who  claimed  to  have  and  expected  to  make  a 
defense  thereto. 

In  one  respect  appellant  failed,  indeed  made  no  attempt 
to  do  what  it  was  her  duty  to  have  done.  She  seems  at 
least  as  early  as  Saturday,  if  not  the  previous  Wednesday, 
to  have  known  that  she,  a  necessary  witness,  w^ould  be 
unable  to  be  present  on  Monday.  As  soon  as  she  became 
aware  of  this  she  ought  at  once  to  have  notified  the  plaintiff. 
It  is  the  duty  of  a  party  who  does  not  expect  to  be  ready 
for  trial,  and  who  proposes  to  ask  for  a  continuance,  to,  at 
the  earliest  moment,  notify  his  adversary,  in  order  that  he 
may  not  be  put  to  unnecessary  trouble  and  expense,  and 
may,  having  knowledge  of  the  situation,  govern  himself 
accordingly. 

Appellant  having  suffered  the  plaintiff  to  remain  in  igno- 
rance of  her  intention  to  apply  for  a  continuance,  w^e  do 
not  feel  warranted  in  interfering  with  the  discretion  exer- 
cised by  the  Superior  Court  in  refusing  to  set  aside  this 
judgment. 

Judgment  affirmed. 
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John  J.  Kouhn  -^513, 

y  '  78    1601 

Charles  F.  Schroth  and  Henry  Ahrens,  Copart- 
ners. 

Negotiable  Instrtunents—Note — Set-off— Practice, 

1.  On  conflicting  evidence  the  finding  of  the  court  haa  the  conclusive- 
nees  of  the  verdict  of  a  jury. 

2.  In  ah  action  brought  to  recover  upon  a  promissory  note,  a  plea  of 
8etK)ff  being  interposed  for  damages  alleged  to  have  been  sustained  by 
reason  of  the  defective  condition  of  certam  material  bought,  the  note  in 
question  having  been  given  for  a  balance  due  for  said  material,  the  evi- 
dence having  been  conflicting,  this  court  declines  to  interfere  with  the 
judgment  for  the  plaintiffs. 

[Opinion  filed  June  8,  1892.] 

In  error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Ttjthill,  Judge,  presiding. 

Mr.  James  A.  Fullenwider,  for  plaintiff  in  error. 

Mr.  D.  V.  Samuels,  for  defendants  in  error. 

Shepaed,  J.  To  this  suit  upon  a  promissory  note,  made  by 
plaintiff  in  error,  a  plea  of  set-off  was  interposed  for  damages 
sustained  by  the  plaintiff  in  error  by  reason  of  the  defective 
and  unseasoned  condition  of  some  mill -worked  gum- wood 
lumber  furnished  by  the  defendants  in  error,  and  used  by 
plaintiff  in  error  in  the  construction  of  a  dwelling  house. 
The  note  in  question  was  given  for  a  balance  due  for  said 
material. 

The  only  evidence  of  what  the  contract  between  the  par- 
ties was  in  relation  to  the  quality  and  condition  of  the 
lumber  to  be  furnished,  is  found  in  the  testiraonv  of  the 
plaintiff  in  error  (defendant  below)  that  he  "  ordered  the 
material  to  be  made  of  kiln-dried  lumber." 

VouXUVM 
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This  testimony  was  not  contradicted,  but  the  effect  of  it 
was  sought  to  be  avoided  by  showing  that  the  lumber  was 
free  from  knots  and  sap,  and  that  the  shrinkage  that  occurred 
some  months  after  the  material  was  built  into  the  house 
and  after  it  had  been  subjected  to  the  effect  of  winter  fires, 
was  occasioned  because  of  the  material  having  been  put  into 
the  construction  before  the  plaster  was  dry  and  fit  to 
receive  it.  The  defendants  in  error  do  not  appear  to  have 
had  anything  to  do  with  building  the  material  into  the 
house. 

As  to  the  condition  of  the  plastering  at  the  time  the 
material  was  used,  several  witnesses  testified,  and  their 
testimony  was  irreconcilably  opposed  and  conflicting, 
although  preponderating  in  number  of  witnesses  in  favor  of 
the  plaintiff  in  error. 

The  case  was  tried  by  the  court  without  the  intervention 
of  a  jury,  and  we  will  not  overturn  its  findings  upon  con- 
flicting evidence,  even  though,  as  appears  upon  the  record, 
there  was  a  seeming  preponderance  of  evidence  opposed  to 
the  findings.  Peoria  Grape  Sugar  Co.  v.  Frazer,  26  111. 
App.  60;  Espenhain  v.  Fekete,  40  111.  App.  34;  Cudahy 
V.  Powell,  35  Id.  29;  Snell  v.  Cottingham,  72  111.  166; 
Yan  Vlis&ingen  v.  Cox,  44  111.  App.  247. 

"  On  conflicting  evidence  the  finding  of  the  court  has  the 
conclusiveness  of  the  verdict  of  a  jury.''  Jones  v.  Smith, 
37  111.  App.  169;  Braun  v.  Winans,  37  111.  App.  248;  Sawyer  v. 
Ilazlitt,  37111.  App.  474;  Patterson  v.  Scott,  37  111.  App.  520; 
Coari  v.  Olsen,  91  lU.  273. 

Neither  can  we  say  that  the  court  was  not  justified,  under 
the  e\adence,  as  to  what  tlie  contract  was,  in  finding  that 
there  was  no  warranty  by  defendants  in  error,  either  in  fact 
or  by  implication,  that  the  material  would  not  shrink  after 
being  worked  into  the  building. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 
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Albert  H.  Thompson* 

V. 

William  C.  Seipp  and  Thies  J.  Lefej^s,  Executors 

AND  Trustees. 

Verdicts — Bills  of  Exceptions, 

1.  Verdicts  of  juries  of  themselves  are  not  proper  subjects  of  excep- 
tion.   It  is  only  rulings  of  courts  that  can  be  excepted  to. 

2.  The  settling  and  signing  of  a  bill  of  exceptions  is  a  judicial  act  and 
can  not  be  delegated  even  when  the  trial  judge  dies,  having  failed  to 
sign  such  bill,  nor  by  stipulation  of  parties. 

8.  Permission  to  file  a  defective  paper  subject  to  the  consideration  of 
a  court,  can  give  it  no  validity. 

[Opinion  filed  June  8, 1892.] 

Appkal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  George  Driggs,  Judge,  presiding,  ' 

Mr.  Frank  F.  Aring,  for  appellant, 

Messrs.  Winston  &  Meagher  and  Heap  &  WnrrFiELD,  for 
appellees. 

Shepard,  J.  Even  if  we  were  at  liberty  to  consider  the 
paper  on  file  in  this  court  in  this  cause,  and  which  is  called 
a  bill  of  exceptions,  we  should  be  obliged  to  affirm  the  judg- 
.ment  appealed  from.  No  exception  is  anywhere  disclosed 
to  the  overruling  of  the  motion  for  a  new  trial  or  to  any  * 
other  action  or  ruling  of  the  court  below.  There  is  dis- 
closed an  exception  to  the  verdict  of  the  jury,  but  not  to  any 
ruling  of  the  court  thereon.  Verdicts  of  juries  of  them- 
selves are  not  proper  subjects  of  exception.  It  is  only  rul- 
ings of  the  court  that  can  be  excepted  to. 

But  back  of  all  is  the  fact  that  there  is  no  bill  of  excep- 
tions here.    However  unfortunate  the  condition  of  appel- 
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lant  may  be,  arising  out  of  the  fact  that  the  learned  circuit 
judge,  before  whom  the  case  was  tried,  departed  this  life, 
leaving  a  bill  of  exceptions'  in  this  case  unauthenticated  by 
his  signature,  we  are  powerless  to  relieve  him. 

A  bill  of  exceptions  is  the  pleading  of  the  party,  and  with- 
out one  we  have  nothing  before  us.  Kogers  v.  Hall,  3  Scam. 
5;  Gerrity  v.  Hamburger  Co.,  136  111.  499;  Alley  v.  Limbert, 
35  ni.  App.  592. 

The  settling  and  signing  of  a  bill  of  exceptions  is  a  judi- 
cial act  and  can  not  be  delegated.  Emerson  v.  Clark,  2 
Scam.  489;  Byrne  v.  Clark,  31  111.  App.  651. 

Nor  can  it  be  by  stipulation  of  parties.  It  is  the  judge's 
signature  and  seal  alone  that  lends  authenticity  to  a  bill  of 
exceptions.  Stock  Quotation  Tel.  Co.  v.  Board  of  Trade,  44 
111.  App.  358,  and  cases  cited;  Hall  v.  Cox,  44  111.  App.  382, 
and  cases  cited. 

The  order  that  was  entered  in  this  court  on  March  24, 
1892,  by  consent  of  appellees'  counsel,  giving  leave  to  file 
said  paper,  called  a  bill  of  exceptions,  subject  to  the  further 
consideration  of  this  court,  injected  no  life  or  force  into  the 
paper,  and  after  full  ^consideration  of  the  whole  matter  we 
feel  constrained,  under  well  settled  rules,  to  aflBrm  the  judg- 
ment. 

Judgmerd  affirmed. 


Kirk  Himrod 

V. 

James  Bolton,  Impleaded,  jjtc. 

Trust  Deed—ForecloghLre—Forged  Notes, 

1.  Where  a  trust  deed  is  properly  in  evidence  i^  a  given  case,  upon 
the  theory  that  the  signature  to  it  was  written  by  a  person  named,  it 
is  proper  to  compare  that  signature  with  those  upon  notes,  they  purport- 
ing to  have  been  signed  by  such  person. 

2.  Where  an  admittedly  genuine  document  is  produced,  a  prima 
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facie  presumption  arises  that  the  signature  thereto  was  written  by  the 
person  by, whom  it  is  admitted  the  instrument  was  executed.  If  it  is 
desired  to  show  that  the  contrary  is  the  case,  evidence  should  be  intro- 
duced tending  to  so  show. 

B.  The  assignment  of  secured  notes  carries  with  it  an  equitable  assign- 
ment of  the  security. 

4.  The  assignee  of  a  chose  in  action  does  not  take  it  subject  to  equi- 
ties existing  in  favor  of  third  persons,  of  which  he  had  no  notice. 

5.  The  general  principle  that  one  can  not  convey  a  better  title  than 
he  has,  does  not  operate  to  estop  an  innocent  purchaser  of  mortgage 
notes  from  setting  up  thb  fact  that  other  notes,  purporting  to  be  the 
notes  secured  by  the  instrument  in  question  and  previously  sold  to  an- 
other, were  forged.  The  delivery  of  a  trust  deed  sdone  does  not  operate 
as  an  assignment  of  the  mortgage.    The  incumbrance  follows  the  notes. 

6.  As  between  persons  having  only  equitable  interests,  if  the  equities 
are  equal,  he  whose  equity  was  first  obtained  has  the  better  right. 

7.  If  one  of  two  innocent  persons  must  suffer  by  a  deceit,  it  is  more 
consonant  to  reason  that  he  who  puts  trust  and  confidence  in  the  deceiver, 
should  be  the  loser. 


[Opinion  filed  June  8, 1892.] 

In  error  to  the  Circuit  Court  of  Cook  County ;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

Messrs.  Miller  &  Starr,  for  plaintiff  in  error. 

Mr.  N".  M.  Jones,  for  defendant  in  error. 

Waterman,  P.  J.  The  decree  here  brought  into  review 
was  one  of  foreclosure  and  sale.  Plaintiff  in  error,  Himrod, 
filed  his  bill  to  foreclose  a  mortgage  trust  deed  made  by 
George  D.  Oilman  to  William  Loeb,  made  to  secure  Gilmatfs 
two  notes  for  $4,500  each,  Himrod  claiming  to  be  the  holder 
and  owner  of  the  notes  and  indebtedness  secured  thereby. 
Pending  this  suit,  defendant  in  error  James  Bolton,  filed  his 
petition  to  intervene  and  be  made  defendant,  which  was 
ordered,  and  he  filed  his  answer  and  cross-bill,  in  which  he 
alleged  that  the  notes  held  by  the  original  complainant, 
Himrod,  were  not  the  notes  secured  by  said  trust  deed;  tut 
that  he  (Bolton)  was  the  holder  of  the  notes  so  secured^  -and 
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prayed  for  a  foreclosure  in  Ms  favor.  Issues  being  made  up, 
the  case  was  referred  to  a  master  in  chancery  to  take  the 
evidence  and  report  the  same  with  his  conclusions. 

The  evidence  showed  this  state  of  facts : 

Before  October  1, 1888,  one  Frank  E.  Brady  went  to  War- 
ren Springer  to  negotiate  a  loan.  The  title  to  the  property 
in  question  having  in  the  meantime  been  conveyed  to  one 
Gilman,  and  this  trust  deed,  dated  September  18, 1888,  taken 
hack  to  secure  the  purchase  money,  afterward,  on  October 
2,  1888,  Springer  took  Brady's  collateral  note  for  $3,500, 
reciting  the  deposit  of  two  notes  of  Gilman  for  $4,500  cash, 
secured  by  said  trust  deed  as  collateral  security,  and  also 
received  two  notes  purporting  to  be  made  by  Gilman,  and  the 
original  trust  deed,  securing  the  same  as  collateral,  and  loaned 
Brady  thereon  $3,500.  On  October  5th,  three  days  later, 
Brady  went  to  defendant  in  error  Bolton,  and  showed  him 
two  other  notes  of  George  D.  GUman,  such  as  are  described 
in  the  said  trust  deed,  and  Bolton  loaned  Brady  $5,000 
thereon,  and  gave  him  the  money  on  October  15th.  The 
two  Gilman  notes  deposited  with  Springer  on  October  2d, 
to  secure  the  loan  from  him,  and  those  deposited  later  witli 
Bolton  to  secure  the  loan  from  him,  were  not  the  same,  but 
were  different  notes,  but  were  like  in  t^jrms  and  both  sets 
answered  the  description  in  the  trust  deed.  Springer  made 
his  loan  and  got  his  notes  first,  and  Bolton  some  days  later, 
and  Springer  received  with  his  notes  and  placed  on  record 
the  original  trust  deed.  Bolton  did  not  receive  or  see  the 
trust  deed,  but  wus  told  by  Bradv  that  it  was  in  the  record- 
er's  office  for  record,  and  he  did  not  get  it  after  it  was 
recorded,  but  it  went  into  Springer's  hands,  and  was  never 
in  Bolton's  possession.  A  few  months  later.  Springer,  under 
the  power  in  the  collateral  note  of  Brady,  sold  the  collaterjil 
deposited  and  named  therein  (the  two  Gilman  notes  and 
trust  deed)  to  Kirk  Himrod,  the  plaintiff  in,  error,  before 
their  maturity,  for  $4,000,  which  Himrod  paid  therefor. 

Neither  party  was  able  to  get  or  produce  the  evidence  of 
Gilman  or  Brady.  The  evidence  as  to  the  alleged  forgery 
consisted  principally  of  the  testimony  of  experts,  who  from 
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microscopical  and  other  examinations    declared  that  the 

signatures  to  the  notes  assigned  by  Brady  to  Springer  and 

now  held  by  Himrod,  were  not  written  by  the  same  person 

who  wrote  the  signature  "  Geo.  D.  Gilman "  to  the  trust 

deed. 

Plaintiff  in  error  objects  to  the  conclusion  of  the  court 

that  the  notes  he  holds  are  forgeries;  first,  because  he  says 
that  in  this  State  the  genuineness  of  a  signature  can  not  be 
determined  by  comparing  it  with  another  signature  ad- 
mitted to  be  genuine.  And  second,  because,  he  says,  that 
there  was  no  proof  that  Gilman  actually  wrote  his  name 
upon  the  trust  deed;  that  for  aught  that  appears  he  may 
have  authorized  some  other  person  to  write  his  name  for 
him,  and  in  his  presence  his  name  may  have  been  so  written 
by  such  other  person,  and  so  the  document,  the  deed,  may 
be  a  genuine  one  without  Gilman  having  in  his  own  person 
written  his  name  to  it. 

The  trust  deed  made  by  Gilman  was  properly  in  evidence 
in  this  case;  that  being  the  case,  upon  the  theory  that  the 
signature  to  it  was  written  by  Gilman,  it  was  proper  to  com- 
pare that  signature  with  those  upon  the  various  notes  pur- 
porting to  be  made  by  the  same  Gilman.  Brobston  v. 
Cahill,  64:  111.  356. 

The  trust  deed  having  been  set  up  by  plaintiff  in  error  in 
his  bill  as  a  genuine  instrument,  and  having  been  by  him 
introduced  in  evidence,  we  think  that  th^  signature  "  Geo. 
D.  Gilman  "  thereon  must  be  presumed  to  have  been  written 
by  him.  Courts  can  not  in  this  country  and  this  age  fail  to 
take  notice  of  the  fact  that  the  majority  of  men  can  and  do, 
as  a  usual  thing,  by  their  own  hands,  write  their  names  to 
the  documents  they  execute;  and  when  an  admittedly  gen- 
uine dcxjumentis  produced,  ajprmayV/c/^?  presumption  arises 
that  the  signature  thereto  was  written  by  the  person 
bv  whom  it  is  admitted  the  instrument  was  executed.  If 
plaintiff  in  error  desired  to  have  it  appear  that  the  signature 
"  Geo.  D.  Gilman "  on  the  trust  deed  was  not  written  bv 
George  D.  Gilman,  he  should  have  introduced  evidence 
tending  so  to  show.    Cannady  v.  The  People,  17  111.  158; 
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Wharton  on  Evidence,  Sec.  1320.  The  conclusion  of  the 
chancellor  that  the  notes  held  by  appellant  are  forgeries 
was,  therefore,  warranted  by  the  evidence. 

Brady  having  sold  the  notes  he  transferred  to  Springer 
as  genuine  instruments,  he  became  estopped  td  deny  that 
they  are  such;  this  being  his  position,  the  question  arises  as 
to  the  position  of  Bolton,  who  afterward  purchased  from 
Brady  the  genuine  notes.  Bolton  acquired  his  title  in  com- 
plete ignorance  of  the  fraud  that  had  been  perpetrated  by 
Brady;  in  no  sense  can  he  be  said  to  be  chargeable  with 
notice  of  the  fraud  perpetrated  by  Brady,  nor  do  we  under- 
stand counsel  for  plaintiff  in  error  as  insisting  upon  this,  so 
much  as  upon  the  position  that  Brady,  being  estopped  to 
deny  that  the  mortgage  had  been  assigned  to  Springer,  in 
other  words,  as  between  Brady  and  Springer  an  assignment 
by  estoppel  having  taken  place,  therefore  Brady  could  not 
thereafter  assign  to  Bolton  the  security,  which,  as  against 
Springer,  he  had  no  right  to.  It  is  necessary  in  considering 
this  matter  to  keep  clearly  in  mind  just  what  the  transac- 
tion between  Brady  and  Springer  was. 

The  assignment  of  secured  notes  carries  with  it  an  equi- 
table assignment  of  the  security;  but  there  was  no  assign- 
ment of  the  secured  notes  to  Springer;  to  him  there  was 
only  an  assignment  of  forged  notes.  Such  an  assignment 
by  itself  carried  nothing  with  it;  but  th»  representation 
of  genuineness  made  by  Brady  estopped  him  from  denying 
that  the  notes  were  genuine,  and  as  against  him  operated  as 
an  assignment  of  the  security. 

The  contention  of  plaintiff  in  error  in  this  regard  is 
based  largely  upon  the  fact  that  it  was  after  this  that 
Brady  assigned  the  genuine  notes  to  Bolton;  but  if  Brady, 
before  his  transaction  with  Springer,  had  assigned  as  he  did 
to  Bolton,  he,  Brady,  by  his  assignment  and  representations 
to  Springer,  would  have  been  estopped  to  deny  the  truth  of 
what  he  had  said  to  him  as  much  as  he  is  now. 

The  genuine  notes  having  been  transferred  to  Bolton 
without  notice  of  anything  previously  done  by  Brady,  Bol- 
ton became  the  equitable  owner  of  the  security,  unless  the 
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assignee  of  a  chose  in  action  takes  it  subject  to  equities,  of 
which  he  had  no  notice,  existing  in  favor  of  third  persons.. 
We  regard  this  question  as  settled  by  the  case  of  Silverman 
V.  Bullock,  98  111.  11-20,  in  which  is  approved  the  declara- 
tion of  Chancellor  Kent  in  Murray  v.  Lylburn,  2  Johns.  Ch. 
441,  that  "  the  assignee  of  a  chose  in  action  takes  it  subject 
to  the  equities  residing  in  the  original  obligor  or  debtor, 
and  not  an  equity  residing  in  some  third  person  against  the 
assignor."  If  "  A  "  purchases  from  "  B  "  an  account  against 
"  C,"  "  A  "  takes  it  subject  to  whatever  defense  "  C  "  may 
have,  but  not  subject  to  whatever  claim  thereon  "  D  "  may 
have.  As  expressed  by  Chancellor  Kent,  "  The  assignee  can 
always  go  to  the  debtor  and  ascertain  what  claims  he  may 
have  against  the  chose  in  action,  but  he  may  not  be  able  with 
the  utmost  diligence  to  ascertain  the  latent  equity  of  some 
third  person  against  the  obligee." 

Counsel  urge  that  no  one  can  convey  a  better  title  than  he 
has,  and  say  that  Brady  having  represented  to  Springer  that 
the  mortgage  had  been  assigned  to  him,  and  being  thereby 
estopped  to  deny  this,  the  estoppel  is  carried  over  to  Bolton 
upon  the  principle  that  no  one  can  convey  a  better  title  than 
he  has. 

The  principle  contended  for  is,  as  a  general  proposition, 
quite  correct;  but  Brady  did  not  transfer  to  Springer  a  com- 
plete equitable  title  to,  or  claim  upon  the  mortgage;  that 
could  only  be  done  by  an  assignment  of  the  notes  which  it 
secured;  these  he  actually  transferred  to  Bolton;  he  merely 
represented  to  Springer  that  he  had  transferred  them  to 
him;  the  delivery  of  the  trust  deed  to  Springer  was  not  an 
assignment  of  the  mortgage.  Jones  on  Mortgage,  Sec.  800, 
457;  Bowers  V.  Johnson,  49  N.  Y.  432;  Warden  v.  Adams, 
16  Mass.  233. 

So  long  as  Brady  retained  possession  of  the  notes  which 
the  trust  deed  secured,  he  retained  the  power  to  assign  the 
mortgage;  the  incumbrance  followed  the  notes  it  was 
given  to  secure;  it  did  not  follow  the  person  to  whose  order 
the  notes  were  made.  It  is  because  Bolton  received  these 
notes   without  notice  of   any  dealing  with,  or  right   of 
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Springer,  that  he  is  entitled  to  the  benefit  of  the  securitj^, 
not  because  he  received  them  from  Brady. 

Plaintiff  in  error,  insisting  that  he  wa^  the  first  assignee 
of  the  secured  notes,  as,  against  Brady,  he  by  estoppel  must 
be  held  to  be,  urges  that  his  assignment  must  prevail  over 
the  later  one  to  Bolton. 

The  rule  prior  in  tempore  portior  injure  has  been  said  to 
be  the  feeblest  of  equities.    Rice  v.  Eice,  1  Drew,  73. 

While  we  are  not  inclined  to  thus  characterize  so  impor- 
tant a  principle,  it  must  be  borne  in  mind  that  it  is  more  cor- 
rect to  say  that  as  between  persons  having  only  equitable 
interests,  if  the  equities  are  equal,  he  whose  equity  was  first 
obtained  has  the  better  right.  Pomeroy's  Eq.  Juris.,  Sec.  414. 

We  do  not  regard  the  equities  in  this  case  as  being  equal. 
Springer  and  Bolton  each  acted  in  good  faith;  Springer,  or 
rather  his  assignee,  Himrod,  relies  for  his  equity  upon  the 
representations  of  Brady;  Bolton  has  not  only  the  repre- 
sentations of  Brady,  but  also  the  fact  that  he  obtained  and 
holds  the  notes  which  the  trust  deed  secures. 

Had  Oilman  appeared  and  answered  the  bills  filed  in  this 
cause,  it  is  apparent  that  he  would  have  been  entitled  to 
have  had  the  proceeds  of  the  security  applied  to  the  pay- 
ment of  the  genuine  notes,  those  he  made,  those  held  by 
Bolton. 

Gilraan  does  not  appear  to  have  been  a  party  to  the  fraud, 
and  while  service  has  been  had  upon  him  by  publication  and 
he  is  in  default,  yet  as  there  is  neither  proof  nor  charge  that 
he  was  a  party  to  the  iniquity  of  Brady,  the  court  can  not 
be  oblivious  to  the  fact  that  if  the  security  is  exhausted  by 
a  payment  of  the  notes  held  by  appellant,  Oilman  will  still 
remain  liable  for  the  full  amount  of  the  notes  he  made, 
which  are  held  by  Bolton. 

If  plaintifif  in  error  and  Bolton  should  each  bring  an 
action  at  law  against  Oilman  upon  the  notes  they  respect- 
ively hold,  it  is  manifest  that  Bolton  could  recover  and  that 
plaintiff  in  error  could  not ;  and  if  this  trust  deed  is  now  to 
be  foreclosed  for  the  benefit  of  plaintiff  in  error,  it  will  be 
foreclosed  not  upon  or  to  pay  the  notes  it  was  made  to 
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secure,  but  upon  forged  paper,  and  for  the  purpose  only  of 
making  good  the  representations  of  Brady;  a  devotion  of  the 
])roceeds  of  a  mortgage  sale  to  the  payment  of  the  notes 
held  by  Himrod  may  save  him  harmless  from  the  untruths 
and  crimes  of  Brady,  but  it  will  not  pay  Gilman's  notes. 

The  principle  that  if  one  of  two  innocent  persons  must 
suffer  by  a  deceit,  it  is  more  consonant  to  reason  that  he 
who  puts  trust  and  confidence  in  the  deceiver  should  be  the 
loser,  is  applicable  here.  Carpenter  v.  Longan,  16  Wallace, 
271. 

Springer,  without  going  to  Gilman  and  asking  him  if  the 
notes  were  genuine,  put  confidence  in  the  representations  of 
Brady;  these  representations  turn  out  to  be  false.  Bolton 
does  not  rely  alone  upon  the  representations  made  to  him, 
which  turned  out  to  be  true,  but  upon  the  possession  of  the 
genuine  notes. 

Springer  it  is,  and  his  assignee,  Himrod,  who,  having  put 
trust  and  confidence  in  the  representations  of  Brady,  have 
been  deceived.  Bolton  acquired  the  thing  which  Springer 
merely  thought  he  had  obtained,  viz.,  the  genuine  notes. 
The  decree  of  the  Circuit  Court  will  be  affirmed. 

Decree  affirmed. 
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V. 

Maren  C.  N.  Christiansen  et  al.,  Administrators. 

Master  and  Servant — Negligence  of  Master — Personal  Injuries. 

1.  In  an  action  brought  to  recover  for  damages  suffered  through  the 
death  of  an  employe  of  defendant  company,  aUeged  to  have  been  occa- 
sioned through  its  negligence,  this  court  holds  tliat  an  employe  of  and 
stockholder  in  said  company  properly  called  by  plaintiff  to  testify 
against  his  interest  could,  upon  cross-examination,  likewise  be  asked  as 
to  what  deceased  said  when  he  was  about  to  take  the  step  that  resulted 
in  his  death. 

2.  The  objection  that  to  allow  a  witness  to  so  testify  would  be  wrong, 
as  the  witness  might  testify  untinily  without  a  possibility  of  contradic- 
tion, does  not  go  to  competency. 
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[Opinion  filed  June  9, 1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Brentano,  Judge,  presiding. 

Messrs.  Gurlet  &  Wood,  for  appellajit. 

Messrs.  Georqb  tV'iLLABD  and  John  0.  Eichbeeg,  for 
appellees. 

Gary,  J.  Hans  Christiansen  was  the  husband  of  the 
appellee,  and  worked  for  the  appellant,  whose  name  indi- 
cates its  business. 

In  the  evening  of  July  10,  1890,  the  steamer  Tioga  arrived 
in  Chicago  at  the  dock  of  its  owner,  the  Union  Steamboat 
Company,  with  many  barrels  (as  it  is  now  known)  of  vola- 
tile oils  in  the  hold,  which,  if  the  oil  escape,  will  readily 
vaporize,  and  if  brought  into  contact  with  fire  the  vapor  is 
explosive.  Such  an  explosion  occurred  on  that  evening, 
with  great  loss  of  life.  One  result  was  that  the  stern  of  the 
steamer  sunk  to  the  bottom  of  the  river,  but  water-tight 
compartments  kept  the  bow  afloat. 

The  appellant  was  employed  to  take  charge  of  the  Tioga. 
Thomas  J.  A.  Johnson  was  a  stockholder  in,  and  wrecking 
master  for  the  appellant  company,  and  also  worked  Avith 
his  own  hands.  He  and  Christiansen  put  on  diving  suits, 
and  worked  together  on  the  Tioga.  Johnson  suspected  dan- 
ger if  lights  were  put  into  the  hold,  and  experimented  by 
lowering  a  lantern  into  it. 

He  was  called  as  a  witness  by  the  appellee,  and  during 
his  direct  examination  was  asked :  "  What  was  your  object 
in  letting  that  lantern  down  and  watching  it  ? "  He  replied, 
"  Well,  Hans  and  I  had  talked,"  and  was  stopped  by  the 
counsel  of  the  appellee. 

About  nine  o'clock  in  the  evening  of  the  11th,  Johnson 
«.nd  Christiansen  were  together;  the  latter  about  to  go  dotvn 
into  the  hold,  the  former  close  to  him  holding  a  lantern, 
when  another  explosion  occurred,  and  from  injuries  caused 
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by  that  explosion,  Christiansen  died.  This  suit  is  brought 
under  the  statute,  by  his  administratrix,  to  recover  dam- 
ages. 

On  the  cross-examination  of  Johnson,  he  was  asked  by  the 
counsel  of  the  appellant,  "  Did  you  have  any  conversation 
with  the  deceased  just  before  going  on  board  of  the  steamer  ? " 
By  the  context  it  appears  that  the  "  going  on  board  "  then 
referred  to  was  a  very  short  time,  almost  immediately  before 
the  explosion.  To  this  question  the  counsel  of  the  appellee 
objected,  "because  it  calls  for  the  conversation  with  a 
deceased  person,  and  for  the  reason  that  it  appears  in  evi- 
dence that  this  witness  is  a  party  in  interest." 

The  last  ground  of  objection  may  be  disposed  of  very 
shortly.  The  act  of  February  19,  1867,  now  constituting 
substantially  the  first  eight  sections  of  Chap.  51,  R.  S.,  "  Evi- 
dence and  Depositions,"  was  an  act  removing,  not  adding  to, 
disqualifications  of  witnesses. 

Johnson  was,  however,  disqualified  by  interest,  as  a  wit- 
ness for  the  appellant,  since,  as  well  as  before,  the  statute. 
But  for  the  appellee  he  was  competent,  and  being  called  by 
the  appellee  to  testify  against  his  interest,  he  became  com- 
j)etent  for  the  appellant.  Fulton  Bank  v.  Stafford,  2  Wend. 
483. 

In  Consolidated  Ice  Machine  v.  Keifer,  134  HI.  481,  the. 
witness  held  incompetent  to  testify  in  favor  of  his  interest, 
had  not  been  put  on  the  stand  by  the  other  side. 

As  to  the  first  objection,  the  conversation  was  a  part  of 
the  transaction  under  investigation.  The  offer  by  the  coun- 
sel of  the  appellant  which  accompanied  the  question  was,  in 
effect,  to  shjow  that  the  deceased  was  eager  to  go  into  the 
steamer,  and  take  the  chance  of  danger  from  taking  a  light. 
What  the  deceased  then  said  was  res  gestm.  Monroe  v. 
Snow,  33  111.  App.  230;  same  v.  same,  131  111.  126;  Paul  v. 
Berry,  78  111.  158;  Amick  v.  Young,  69  111.  542;  Galena  & 
Chicago  Union  E.  E.  Co.  v.  Fay,  16  111.  558. 

The  appellee's  counsel,  not  in  terms  but  in  effect,  argue 
that  the  proposed  testimony  was  properly  excluded,  because 
the  witness  might  testify  untruly  without  a  possibility  of 
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contradiction.  That  objection  does  not  go  to  coinpetenc3\ 
1  Phillips  on  Ev.,  C.  &  H.,  note  5,  note  3;  Monroe  v.  Snow 
33  111.  App.  230;  Carter  v.  Carter,  37  111.  App.  219.  To  dis- 
cuss the  instruction  would  take  much  space. 

On  another  trial,  with  a  full  examination  of  Johnson,  the 
case  may  present  an  entirely  different  aspect.  We  refrain,' 
therefore,  from  any  discussion  of  the  case  upon  the  instruc- 
tions, or  upon  the  evidence  now  in  it,  but  reverse  the  judg- 
ment and  remand  the  case  for  the  error  in  not  permitting  a 
full  cross-examination  as  to  the  whole  subject  of  the  testi- 
mony in  chief  by  Johnson. 

Heversed  and  remanded. 
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Charles  Spangenbehg 

v. 
W.  W.  Charles. 


Bills  of  Exception. 

1.  A  biU  of  exceptions  is  to  be  regarded  as  a  pleading  of  the  party 
who  presents  it,  and  is  to  be  construed  most  strongly  against  him. 

2.  Only  by  appearing  in  the  bill  of  exceptions  can  the  motion  for  a 
new  trial,  the  affidavits  in  support  thereof,  or  the  propositions  of  law  sub- 
mitted to  and  refused  by  the  court  be  brought  before  an  appellate 
tribunal.  They  do  not  become  a  part  of  the  record  by  being  copied  by 
the  clerk. 

[Opinion  filed  June  10,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon, 
S.  P.  McCoNNELL,  Judge,  presiding. 

Mr.  N.  A.  Kaufmann,  for  appellant. 
Mr.  C.  Stuart  Beattie,  for  appellee. 
"Waterman,  P.  J.    In  this  case  it  appears  from  the  bill  of 
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exceptions  that  certain  papers  described  as  "  the  mortgage," 
"two  notes,"  "the  certificate,"  were  introduced  in  evi- 
dence and  marked  exhibits  "  a  a,"  etc.;  certain  papers  in 
the  bill  of  exceptions  are  marked  exhibits  "  a  a,"  etc.  From 
this  we  might  infer  that  such  papers  are  those  introduced  in 
evidence,  it  we  were  permitted  to  draw  inferences  favorable 
to  the  party  who  presents  a  bill  of  exceptions. 

Such  inference  is  not  permissible.  A  bill  of  exceptions 
is  regarded  as  a  pleading  of  the  party  who  presents  it,  and 
is  to  be  construed  most  strongly  against  him.  Rogers  v. 
Hall,  3  Scam.  5;  McLaughlin  v.  Walsh,  3  Scam.  185;  Thomas 
v.  Leonard,  4  Scam.  556. 

If  the  paper  copied  into  the  bill  of  exceptions  is  the  one 
introduced  in  evidence,  the  bill  of  exceptions  should  have  so 
stated.  Neither  the  motion  for  a  new  trial,  the  affidavits 
in  support  thereof,  nor  the  propositions  of  law  submitted  to 
and  refused  by  the  court  appear  in  the  bill  of  exceptions. 

There  is  no  other  wav  iu  which  these  things  can  be 
brought  before  an  appellate  tribunal;  they  do  not  become  a 
piirt  of  the  record  by  being  copied  by  the  clerk.  Van  Cott 
V.  Sprague,  5  111.  App.  99;  C,  M.  &  St.  Paul  Ry.  Co.  v. 
Yando,  127  111.  214;  Framey  v.  True,  26  111.  187;  Smith  v. 
Wilson,  26  IU.  186;  Liverpool  L.  &  6.  Ins.  Co.  v.  Sanders, 
26  IU.  App.  559;  C,  M.  &  St.  Paul  Ry.  Co.  v.  Harper,  26 
111.  App.  621;  Byrne  v.  Clark,  31  lU.^^App.  651;  AUey  v. 
Limbert,  35  IU.  App.  592;  Harris  v.  Brain,  33  IU.  App.  510; 
Graham  v.  People,  115  111.  566-570;  Fireman's  Ins.  Co.  v. 
Peck,  126  IU.  495;  Dean  v.  Lowy,  44  IU.  App.  302. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 

Judmnent  affirmed. 


E.  C.  Dunbar  and  R.  A.  Hollingsworth 

V. 

Joseph   Gregg. 

Commission  Merchants— Loss  of  Goods  by  Act  of  Ood—Depositicms, 
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1.  If  instructions  to  an  agent  are  positive,  and  yet  are  incapable  of 
being  performed  because  of  unforeseen  conditions,  the  rule  which 
requires  an  agent  to  obey  all  reasonable  instructions,  finds  an  exception 
which  relieves  him  from  responsibility  for  disability  or  deviation. 

2.  Directions  being  in  writing,  it  is  the  duty  of  the  court  to  determine 
from  an  inspection  thereof,  what  directions  were  given,  and  to  instruct 
the  jury  upon  the  law  as  applicable  to  the  written  directions. 

8.  It  is  the  duty  of  commission  merchants  to  take  care  of  goods  con- 
signed to  them,  and  to  obey  instructions  concerning  the  sale  thereof,  but 
if,  for  any  reason  not  tortious,  a  delay  in  selling  does  occur,  they  will  not 
be  liable  for  a  loss  arising  from  an  act  of  €rod. 

4.  An  objection  to  testimony  taken  by  deposition,  that  it  is  no^the 
best  evidence,  comes  too  late  if  made  at  the  trial. 


[Opinion  filed  June  13, 1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  ANrnoNY,  Judge,  presiding. 

Messrs.  WiLLrrs,  Bobbins  &  Case,  for  appellants. 

Messrs.  Flower,  Smith  &  Musgrave,  for  appellee. 

Shepard,  J.  On  September  10,  1888,  a  sudden  and  un- 
precedented flood  occurred  in  the  Savannah  river,  overflow- 
ing its  banks  and  submerging  the  city  of  Augusta,  Georgia, 
for  two  or  three  days  and  doing  vast  damage. 

The  appellants  were  commission  merchants  and  ware- 
housemen engaged  in  business  there.  Their  warehouse, 
situated  about  half  a  mile  from  the  river  and  twenty-seven 
or  twenty-eight  feet  above  low  water  mark  was  inundated, 
and  the  corn  in  question  in  this  suit  was  so  wet  and  injured, 
that  because  thereof  and  of  its  subsequent  treatment,  it 
became  substantially  a  total  loss.  The  corn  so  lost  con- 
sisted of  several  carloads  in  sacks,  which  had  been  consigned 
to  appellants  for  sale  on  commission  by  the  appellee,  who 
was  a  grain  merchant  doing  business  in  Chicago.  As  the 
corn  was  shipped,  the  appellee  drew  drafts  against  it,  which 
were  paid  by  appellants  in  accordance  with  the  custom  of 
the  parties  in  their  other  dealings. 


I 
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The  particular  lot  of  corn  in  que  stion  coming  to  appel- 
lants' possession  and  not  meeting  with  ready  sale,  was,  with 
the  exception  of  one  carload  which  arriyed  much  later  than 
the  rest,  transferred  from  the  railroad  cars  to  appellants' 
warehouse  a  month  or  more  before  the  flood.  An  incon- 
siderable quantity  of  the  corn  was  saved  and  sold,  but  most 
of  it  was  hauled  to  the  city  commons  and  burned,  and  after- 
ward the  appellants  brought  this  suit  to  recover  a  balance 
claimed  to  be  due  them  for  advances  in  paying  the  drafts 
mentioned,  storage  and  other  charges. 

The  defense  of  appellee  was  two-fold.  That  the  loss  of 
the  corn  must  fall  upon  appellants,  because  they  had 
neglected  to  sell  the  corn  before  the  flood,  as  instructed  to 
do;  and  because  they  had  not  exercised  requisite  diligence 
and  effort  after  the  flood  to  save  the  corn  from  the  effects 
of  its  injury  by  the  flood.  It  was  not  denied  that  the  flood 
was  so  sudden  and  extraordinary  as  would  ordinarily  have 
exonerated  appellants  from  liability  for  the  loss. 

Having  decided  that  the  cause  must  be  sent  back  for 
another  trial,  we  refrain  from  expression  an  opinion  as  to 
the  weight  of  evidence  concerning  the  directions,  if  any, 
given  by  appellee  to  appellant  as  to  selling  the  corn.  That 
evidence  was  contained  exclusively  in  written  documents, 
i.  «.,  letters  written  by  appellee,  and  it  was  the  duty  of  the 
court  to  have  determined  from  an  inspection  of  them  what, 
if  any,  the  directions  were,  and  to  have  instructed  the  jury 
upon  the  law  as  applicable  to  the  written  directions.  1 
Thompson  on  Trials,  Sec.  1064  et  seq,^  and  cases  cited;  Eiley 
v.  Dickens,  19  111.  29. 

The  Superior  Court  has  not  construed  those  letters,  and 
therefore  for  us  to  no,w  construe  them  would  be  an  exercise 
of  original  and  not  appellate  jurisdiction.  C.  &  N.  W.  Ry. 
Co.  V.  Tuite,  44  111.  App.  535. 

And  even  though  the  letters  established  the  existence  of 
positive  instructions  to  sell  and  on  what  terms,  it  should 
have  been  made  further  to  appear  that  the  failure  of  appel- 
lants to  obey  instructions  was  something  they  could  have 
reasonably  avoided,  or,  in  other  words,  that  the  corn  could 
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have  been  sold,  and  for  a  price  within  the  instructions. 
There  was  evidence  in  the  case  tending  to  show  that  the 
corn  was  of  an  inferior  .e^rade,  and  not  adapted  to  the 
demands  of  the  Augusta  market  while  in  appellants'  posses- 
sion. 

If  instructions  to  an  agent  are  positive,  and  yet  are  inca- 
pable of  being  performed  because  of  unforeseen  conditions, 
the  rule  which  requires  an  agent  to  obey  all  reasonable 
instructions  finds  an  exception  which  relieves  him  from 
responsibility  for  disobedience,  or  deviation.  E well's  Evans 
on  Agency,  293. 

The  directions,  whatever  they  were,  being  in  writmg,  it 
was  erroneous  to  submit  to  the  jury,  as  was  done  in  appellee's 
fourth  instruction,  the  question  of  whether  the  appellee 
instructed  the  appellants  to  sell  the  com  to  the  best  advan- 
tage, irrespective  of  the  condition  of  the  market,  or  other 
circumstances. 

The  same  instruction  is  bad  for  the  further  reason  that  it 
instructs  the  jury  "  if  they  believe  from  the  evidence  that 
the  phiintiffs  (appellants)  disregarded  or  disobeyed  such 
instructions,  and  that  loss  ensued  by  reason  thereof,  then 
*  *  *  that  such  loss  should  be  borne  by  the  plaintififs." 
This  part  of  the  instrucftion  was  erroneous  in  that  it  declared 
the  law  to  be  that  appellants  were  responsible  for  the  loss 
of  the  corn  if  lost  by  appellants'  failure  to  obey  instructions, 
whether  such  neglect  was  the  proximate  or  only  the  remote 
cause  of  the  loss. 

It  was  the  duty  of  appellants  to  take  care  of  the  corn 
consigned  to  them,  and  also  to  obey  directions  concerning 
the  sale  of  it,  but  if,  for  any  reason  not  tortious,  a  delay  in 
selling  it  did  occur,  the  appellants  would  not  be  liable  for  a 
loss  arising  from  so  remote  and  extraordinary  an  occurrence 
as  the  flood  in  question. 

The  loss  by  the  flood  was  not  a  natural  consequence  of  the 
failure  to  sell,  and  had  no  relation  to  the  delay,  except  that 
it  was  contemporaneous.  Lehman  v.  Pritchett,  84  Ala.  521, 
and  cases  cited.  Appellee's  second  instruction  is  subject  to 
the  same  objections. 
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The  cases  cited  by  appellee  to  sustain  any  opposite  con- 
tention are  cases  where  positive  directions  were  given  to  the 
agent  to  do  a  thing  in  a  particular  way,  and  the  occurring 
loss  was  the  direct  and  proximate  result  of  disobedience  or 
deviation  by  the  agent.  We  recognize  the  principle  of 
holding  the  agent  responsible  in  all  such  cases,  but  it  is  not 
applicable  where,  as  here,  the  loss  had  no  necessary  or  nat- 
ural connection  with  the  failure  in  obedience.  In  this  case 
it  was  the  flood  that  was  the  proximate  cause  of  the  loss, 
and  the  failure  to  obey  instructions,  if  any  positive  ones 
were  given,  was  the  remote  cause. 

Appellee's  third  instruction  is  objectionable,  though  in  a 
less  degree,  fcir  the  reason  that  it  does  not  clearly  distin- 
guish between  the  loss  by  the  flood  and  the  other  loss,  if 
any,  occasioned  by  the  alleged  failure  to  notify  appellee. 

Another  error  assigned  is  the  exclusion  by  the  court  of 
certain  portions  of  depositions  offered  in  evidence  on  the 
part  of  appellants.  One  of  appellee's  contentions  was  that 
*the  com,  after  having  been  wet,  should  have  been  dried  so 
as  to  have  made  it  marketable  for  distilling  and  some  other 
uses,  or  sold  for  some  price  in  its  wet  condition,  and  not 
taken  to  the  commons  and  burned.  To  meet  this  conten- 
tion appellants  sought  to  show  by  the  testimony  of  wit- 
nesses w^hose  depositions  were  taken,  that  there  was  a  great 
deal  of  other  corn  in  the  same  condition  in  the  city,  and  no 
market  for  it ;  that  there  was  fear  of  yellow  fever  breaking 
out,  and  the  health  oflicers  would  not  permit  the  corn  to 
remain  within  the  city  limits,  and  it  had  to  be  hauled  out 
of  the  city  and  burned  by  orders  of  the  board  of  health. 
These  were  all  proper  subjects  of  consideration  in  deter- 
mining whether  the  appellants  had  exercised  reasonable 
diligence  under  the  circumstances. 

The  objections  to  the  portipns  of  the  depositions  stricken 
out  were  taken  on  the  trial,  and  in  so  far  as  they  applied  to 
the  testimony  because  of  its  being  secondary  evidence,  were 
made  too  late.  An  objection  to  testimony  ta.ken  by  deposi- 
tion, that  it  is  not  the  best  evidence,  comes  too  late  If  made 
at  the  trial,  for  had  the  objection  been  made  in  time,  it  could 
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have  been  overcome  by  sending  for  and  producing  the  bet- 
ter evidence. 

Those  parts  of  the  answers  of  the  witness  Edmonston,  to 
the  sixth  interrogatory  put  to  him,  and  of  the  witness  Hojv 
kins,  to  the  tenth  interrogatory  put  to  him,  relating  to 
what  was  ordered  by  the  board  of  health,  were,  therefore, 
improperly  stricken  out.  For  the  same  reason,  and  for  the 
additional  reason  that,  whether  there  was  such  a  great 
quantity  of  com  in  a  like  condition  in  the  city  as  rendered 
the  corn  in  question  impossible  of  sale,  was  a  fact  tending 
to  sustain  the  appellants'  claim  that  they  used  all  reasonable 
diligence  concerning  the  injured  grain.  We  think  all  those 
parts  of  the  answers  of  the  mtness  Hollingsworth,  to  the 
twenty-eighth  and  thirtieth,  interrogatories  put  to  him,  were 
improperly  stricken  out. 

For  the  errors  pointed  out,  the  cause  will  be  reversed  and 
remanded.  Reversed  and  revianded. 


44  ess 

JiSlLig?  Algernon  S.  Osgood  et  al. 

S»    448/  V. 

60  343  City  of  Chicago. 


Municipal  Corporations—Damages  Resulting  from  Improvements— 
Viaduct, 

1.  "Where  damages  are  claimed  to  property  not  taken  for,  but  injured 
by,  a  public  work,  it  is  not  the  effect  upon  a  part  or  a  single  piece  of 
property,  but  on  the  whole  together,  that  mtist  be  considered. 

2.  Where  there  are  buildings  attached  to  the  realty  there  can  be  no 
recovery  as  to  them,  unless  the  entire^  property  has  been  depreciated  in 
value  by  the  construction  of  the  public  improvement. 

3.  There  can  be  no  recovery  of  damages  by  the  land  owner  where,  by 
reason  of  the  improvement,  his  property  is  benefited. 

4.  There  being  no  claim  in  the  case  presented  that'the  work  in  ques- 
tion was  not  done  skillfully  and  diligently,  this  court  holds  there  can  be 
no  recovery  for  rents  lost  while  the  same  was  being  done. 


[Opinion  filed  June  13, 1892.] 
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Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
George  Drigos,  Judge,  presiding. 

Messrs.  Matz  &  Fisher,  for  appellants,  s 

Messrs.  John  S.  Miller  and  Benjamik  F.  Eioholson,  for 

appellee. 
« 

Gary,  J.  The  plaintiffs  are  the  executors  of  the  last  will 
and  devisees  in  trust  of  the  late  Joel  Ellis,  who  died  Octo- 
ber 29,  1886.  Old  residents  of  the  city  of  Chicago  remem- 
ber Archibald  Clybourne  and  Joel.  Ellis,  as  composing  the 
firm  of  Clybourne  &  Ellis,  butchers,  when  this  now  great 
city  was  scarcely  more  than  a  muddy  village. 

The  property  in  question  is  the  northwest  corner  of  Jack- 
son and  Canal  streets;  160  feet  south  front  on  Jackson  and 
140  feet  east  front  on  Canal.  The  appellants  sued  the  city 
for  damages  they  allege  to  that  property  by  the  building  of 
the  approach  to  a  viaduct  over  Canal  street,  leading  to 
Jackson  street  bridge  over  the  river.  At  the  corner  the 
grade  was  raised  a  little  more  than  eleven  feet,  and  grad- 
ually slopes  west  on  Jackson  and  north  on  Canal  in  front 
of  the  premises. 

This  change  of  grade  made  the  buildings  on  the  premises 
of  no  value,  and  while  the  work  was  going  on,  stopped  the 
rents  the  appellants  had  been  receiving. 

The  case  was  four  days  on  tri^l;  the  bill  of  exceptions, 
exclusive  of  instructions,  fills  338  pages;  the  appellants  asked 
thirty-seven  instructions,  and  present  here  126  pages  of 
brief.  To  go  over  in  detail  aU  that  is  presented  would  fill 
a  volume,  but  the  merits  of  the  case  really  involve  but  two 
questions. 

First.  If,  by  reason  of  the  bridge,  viaduct  and  approaches, 
the  property  as  a  whole,  land  and  buildings,  has  become  of 
greater  value  than  it  had  before  they  were  constructed,  or 
would  not  have  without  them,  are  the  appellants  entitled 
to  damages  for  their  buildings  on  the  ground  that  those 
damages  are  special  to  them,  while  the  benefits  resulting 


534  Appellate  Courts  of  Illinois. 

Vol.  44.]  Osgood  v.  City  of  Chicago. 

from  the  bridge,  etc.,  are  not  specially  confined  to  their 
property,  but  are  shared  by  their  neighbors  ? 

Second.  Are  they  entitled  to  damages  for  rents  lost 
while  the  work  was  being  done  ? 

As  to  the  first  question,  when  damages  are  claimed  to 
property  not  taken  for,  but  injured  by,  a  public  work,  it  is 
not  the  effect  upon  a  part  or  a  single  piece  of  property,  but 
on  the  whole  together,  that  must  be  considered.  W.,  St.  L. 
&  P.  Ry.  V.  McDougal  Co.,  126  111.  Ill,  and  cases  there 
cited. 

Now  here  the  buildings  were  annexed  to,  and  part  of,  the 
realty.  Land  and  buildings  made  one  whole,  and  so  con- 
sidered, and  applying  the  principle  of  that  case,  "  the  law 
is  well  settled  that  a  recovery  can  not  be  had  unless  the 
property  claimed  to-be  damaged  has  been  depreciated  in 
value  by  the  construction  of  the  public  improvement." 
Springer  v.  Chicago,  135  111.  552,  and  many  cases  there 
cited.    "  No  "  is  the  proper  answer  to  the  first  question. 

As  to  the  second  question,  the  right  of  the  city  to  con- 
struct the  work  can  not  be  questioned;  there  is  neither  alle- 
gation nor  proof  that  it  was  not  done  skillfully  and  dili- 
gently. The  right  to  construct,  being  conferred  by  stat- 
ute, might  have  been  exercised  without  responsibility  for 
damage  to  property  not  invaded,  but  for  the  provision  in 
the  constitution  of  1870.  Rigney  v.  Chicago,  102  111.  64. 
But  to  construe  that  provision  as  giving  compensation  for 
all  temporary  obstructions,  necessary  when  streets  are  being 
repaired,  etc.,  even  though  thereby  access  to  abutting  prop- 
erty is  for  a  time  wholly  cut  off,  would  be  unreasonable; 
yet,  if  compensation  on  that  ground  is  duo  where  the  work 
is  of  a  character  that  excludes  tra^vel  from  the  street  for  a 
considerable  period,  it  must  also  be  given  where  the  ob- 
struction is  but  partial  and  temporary,  for  the  difference  is 
in  degree,  not  in  principle.  Hohmann  v.  City  of  Chicago, 
41  111.  App.  41.  So  the  same  answer  applies  to  the  second 
question. 

Complaint  is  made  that  the  jury  were  sent  to  view  the 
premises,  although  the  old  condition  had  wholly  disappeared. 
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All  the  argument  on  that  point  is  fully  answered  by  what 
the  Supreme  Court  have  said  in  the  Springer  case.  From 
that  view  and  from  the  evidence,  the  jury,  as  reasonable 
men,  must  have  been  convinced  that  no  damage,  but  consid- 
erable profit,  did  result  to  the  appellants  by  the  work.    The 

judgment  is  affirmed^ 

Judgment  affirmed. 


Christopher  J.  Tuite. 

Master  and  Servant — Railroad  Company — Negligence  of^-Pei*8onaI 
Injuries — FeUow-Servants — Law  of  Wisconsin — Expert  Witnesses, 

1.  Where  the  authoritatively  published  decisions  of  another  State 
are  in  evidence  in  a  given  case,  the  question  of  what  those  decisions 
decide  is  one  of  law  for  the  court,  and  not  one  of  fact  for  the  jury. 

2.  Our  statute  making  the  reports  of  decisions  of  the  courts  of  other 
States  competent  to  be  "  read  as  evidence  of  the  decisions  of  such 
courts,"  does  not  contemplate  the  reading  in  evidence  of  anytliing  but 
the  decisions.  A  dissenting  opinion  is  not  a  decision,  and  serves  no  val- 
uable office  in  determining  what  the  decision  is. 

8.  A  decision  in  a  suit  based  upon  an  injury  which  occurred  before 
the  time  of  the  occurrence  of  the  injury  in  question  is  admissible  as  an 
authority,  although  rendered  thereafter. 

4.  Where  the  written  law  of  a  foreign  State  is  before  the  court,  parol 
evidence  as  to  its  contents  or  its  construction  is  ordinarily  inadmissible. 

5.  It  is  proi)er  for  the  judge  to  examine  the  decisions  of  the  court 
of  last  resort  of  another  State  in  order  to  ascertain  what  it  has  held 
upon  a  given  point  and  to  instruct  the  jury  accordingly. 

6.  Where  an  action  is  brought  in  this  State  to  recover  for  a  personal 
injury  suffered  in  another  State,  the  law  of  the  latter  governs  as  to  the 
rights  of  the  litigants,  and  the  former  as  to  the  remedy. 

7.  In  this  State  the  definition  of  the  relation  which  makes  the  serv- 
ants of  the  same  master  fellow-servants,  is  law  for  the  court  to  declare; 
whether  two  servants  come  within  the  definition,  is  a  fact  for  the  jury 
to  find. 

8.  The  functions  of  court  and  jury  and  the  rules  of  pleading  and 
evidence,  where  a  case  is  tried  in  a  court  of  this  State,  are  regulated  by 
the  law  of  tliis  State. 
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Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
George  Driggs,  Judge,  presiding. 

Messrs.  W.  C.  Goudy,  C.  S.  Dakkow  and  A.  W.  Pulveb, 
for  appellant. 

Messrs.  Barnum  &  Barnum,  for  appellee. 

Shepard,  J.  The  injury,  to  recover  for  which  suit  was 
brought  by  appellee  against  appellant,  occurred  in  the  State 
of  Wisconsin. 

Appellee  was  a  locomotive  fireman  in  the  employ  of  appel- 
lant, and  at  the  time  of  the  accident  was  acting  in  that 
capacity  on  a  locomotive  drawing .  a  special,  or  "  wild " 
freight  train  northward  from  Chicago,  and  had  reached  the 
station  of  Shopiere,  in  Wisconsin.  The  station  agent  at 
that  point  left  a  switch  open,  and  the  train,  which  was  not 
intended  to  stop  at  that  place,  was  turned  onto  the  switch 
and  wrecked,  and  the  appellee  most  seriously  injured. 

It  was  conceded  at  the  trial,  and  is  so  now,  that  the  acci- 
dent, happening  in  Wisconsin,  the  laws  of  that  State  then 
in  force  must  determine  appellee's  right  to  recover;  and  that 
whether  he  could  recover  if  the  accident  was  caused  by  the 
negligence  of  the  other  trainmen,  or  the  station  agent, 
would  depend  upon  what  the  law  of  Wisconsin  was,  at  the 
date  of  the  accident,  concerning  the  right  of  a  servant  to 
recover  from  an  employer  for  injuries  received  through  the 
neffliffence  of  a  fellow-servant,  and.  also  who,  bv  that  law, 
would  fall  witliin  the  definition  of  fellow-servants. 

On  the  trial  of  the  cause  both  parties  introduced  in  evi- 
dence the  oral  testimony  of  qualified  experts  and  the 
reported  decisions  of  the  Supreme  Court  of  Wisconsin,  for 
the  purpose  of  proving  what  the  law  of  that  State  was,  as 
applied  to  the  facts  and  circumstances  of  the  case,  at  the 
time  of  the  injury.  In  the  course  of  the  examination  of 
the  expert  witnesses,  it  was  made  to  appear,  either  in  chief 
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or  on  cross-examination,  that  each  one  of  said  witnesses 
based  his  testimony  of  what  the  law  of  Wisconsin  was, 
upon  his  construction  of  what  the  Supreme  Court  of  that 
State  had  decided  in  one  or  the  other  of  the  several  cases 
contained  in  the  reported  decisions  of  that  court  as  pub- 
lished and  read  in  evidence,  and  such  evidenpe  was  per- 
mitted to  go  to  the  jury,  for  them  to  determine  therefrom 
in  connection  with  the  decisions  themselves,  as  to  what  the 
law  of  Wisconsin  was  as  applied  to  the  facts  in  the  case  on 
trial.  Unquestionably,  as  said  in,  McDeed  v.  McDeed,  67 
111.  545,  "  The  common  law  of  a  foreign  State  may  be 
proved  by  parol  evidence.  The  usual  course  is  to  make  such 
proof  by  the  testimony  of  competent  witnesses  instructed 
in  the  law,  under  oath.  As  a  general  rule,  the  decisions 
of  courts  of  justice  are  the  evidence  of  what  is  common 
law." 

But  when  it  is  shown  by  the  witnesses  themselves  that 
the  knowledge  they  are  testifying  to  is  derived  from  the 
identical  reported  decisions  in  evidence  in  the  case,  their 
construction  of  what  the  law  is  as  announced  by  those 
decisions,  becomes  immaterial.  The  decisions  themselves 
are  the  best  evidence  of  what  they  contain. 

As  said  bv  Chief  Justice  Marshall  in  Church  v.  Hubbart, 
2  Cranch,  237 :  "  The  principle  that  the  best  testimony  shall 
be  required  which  the  nature  of  the  thing  admits  of,  or,  in 
other  words,  that  no  testimony  shall  be  received  which  pre- 
supposes better  testunony  attainable  by  the  party  who  offers 
it,  applies  to  foreign  laws  as  it  does  to  all  other  facts." 

Although  we  may  readily  imagine  cases  of  rare  occur- 
rence where,  in  aid  of  the  court,  extrinsic  evidence  by  a 
properly  qualified  expert  might  be  advantageous,  or  possi- 
bly required,  we  see  no  occasion  in  this  instance  to  approve 
or  tolerate  such  assistance.       ' 

In  the  notable  case  of  Baron  de  Bode  v.  Regina,  10  Jur. 
217  (8  Adolph.  &  Ellis  K".  S.,  and  55  Eng.  Com.  Law,  208, 
also  cited  in  note  2,  Sec.  487,  Greenleaf  on  Evid.),  decided 
by  Lord  Demnan,  where  the  witness,  a  learned  French  advo- 
cate, was  permitted  to  testify  to  the  contents  of  a  general 
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decree  of  the  French  Assembly  in  1789,  without  attempt 
having  been  previously  made  to  obtain  a  copy  of  the  law, 
Lord  Domnan  justified  the  evidence^  even  though  he  said  he 
apprehended  the  witness  would  not  set  forth  generally  his 
recollection  of  the  contents  of  the  instrument  but  his  opin- 
ion as  to  the  effect  of  the  law.  Even  though  such  might  be 
the  ruling  of  the  courts  to-day  under  a  like  condition,  we 
apprehend  that  where  the  better  evidence — the  written  law 
itself — was  before  the  court,  parol  evidence  either  as  to^its 
contents  or  its  construction  would  be  held  inadmissible, 
except,  possibly,  in  the  instance  of  the  laws  of  a  country 
foreign  in  fact,  as  well  as  in  law,  to  our  own,  and  where, 
because  of  the  dissimilarity  of  institutions  and  principles  of 
government,  our  own  judges  might  be  presumed  not  to 
possess  the  jrequisite  knowledge  to  construe  such  laws 
unaided  by  sworn  interpretation  of  them  as  applied  in  the 
foreign  jurisdiction,  and  even  in  such  an  instance,  if  the 
parol  evidence  was  contradictory,  our  courts  would  look  at 
the  foreign  law  itself  and  give  its  own  judgment  on  the  point. 
Trimbey  v.  Vignier,  1  Bingham's  New  Cases  (27  Eng.  Com. 
Law),  158. 

The  decisions  of  the  Supreme  Court  of  Wisconsin  are 
printed  in  the  English  language,  and  there  is  no  such  dis- 
similarity between  the  institutions  and  laws  of  Wisconsin 
and  those  of  Illinois,  as  to  render  it  especially  difficult  for 
a  judge  of  either  State  to  place  the  proper  construction  upon 
the  decisions  of  the  other. 

The  expert  witnesses  that  were  called  by  the  appellee 
differed  essentially  in  their  testimony  from  the  one  called 
by  appellant,  as  to  w^hat  had  been  decided  by  the  Supreme 
Court  of  Wisconsin  to  be  the  law  at  the  time  of  the  acci- 
dent, and  as  to  whether  or  not  the  decision  in  the  Toner 
case  (69  Wis.  188)  had  been  in  effect  overruled. 

Assuming  that,  with  the  decisions  themselves  already  in 
evidence,  such  testimony  was  admissible  and  material,  it 
clearly  then  became  the  privilege  and  duty  of  the  circuit 
judge  under  the  authority  of  Trimbey  v.  Yignier,  mpra^  to 
examine  the  decisions  in  controversy  and  judge  for  himself, 
and  quite  as  clearly  his  duty  to  instruct  the  jury  accordingly, 
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and  relieve  them,  bj''  his  own  interpretation  of  the  law, 
from  the  confusion  such  conflicting  evidence  must  have 
created  upon  their  untrained  minds.  As  said  in  Hooper  v. 
Moore,  40  N.  C.  130 :  "  Can  it  be  questioned  that  the  court 
is  more  competent  to  ascertain  and  understand  such  (foreign) 
laws  than  the  jury,  or  that  the  jury  stand  as  much  in  need 
of  instruction  in  respect  thereto  as  in  respect  to  our  own 
laws  ? " 

We  can  see  no  reason  for  applying  a  different  rule,  where 
the  best  evidence  of  the  law  of  Wisconsin  was  in  evidence 
in  the  form  of  authoritatively  published  decisions  of  its  Su- 
preme Court,  in  a  case  on  trial  before  a  court  in  this  State, 
from  that  which  would  have  been  applied  by  a  trial  court 
in  that  State.  There  the  trial  judge,  taking  judicial  notice 
of  the  law  of  that  State  as  decided  by  its  Supreme  Court, 
would  have  instructed  the  jury  as  to  that  law,  and  so,  on  a 
trial  in  this  State,  the  trial  judge,  taking  notice  of  that  same 
law  by  virtue  of  its  having  been  proven  in  the  manner  pro- 
\4ded  by  our  statutes  (1  Starr  &  C.  111.  Stats.,  Chap.  51,  Sec. 
12),  should  have  instructed  the  jury  as  to  what  the  particu- 
lar law  was. 

Entertaining  these  views,  we  are  of  opinion  that  the  giv-' 
ing  of  plaintiff's  second  instruction,  and  modifying  the 
defendant's  tenth  and  eleventh  instructions,  thereby  submit- 
ting to  the  jury  the  question  of  what  the  law  of  Wisconsin 
was  at  the  time  of  the  accident,  as  to  whether  plaintiff  and 
the  station  agent  were  or  were  not  fellow-servants,  and 
whether,  if  fellow-servants,  the  defendant  was  or  was  not 
liable,  was  serious  error,  warranting  a  reversal  of  the  cause. 

We  are  aware  that  the  authorities  are  not  harmonious, 
but  we  hold  the  true  rule,  supported  by  the  great  weight  of 
authority,  to  be,  that  where  the  authoritatively  published 
decisions  of  another  State  are  in  evidence  in  the  case,  the 
question  of  what  those  decisions  decide,  is  one  of  law  for 
the  court,  and  not  one  of  fact  for  the  jury.  1  Thompson  on 
Trials,  Sec.  1054,  and  cases  cited;  Story  on  Conflict  of  Laws, 
Sec.  638,  and  cases  cited;  1  Greenleaf  on  Evidence,  Sec.  486, 
and  cases  cited,  and  C.  &  N.  W.  Ey.  Co.  v.  Johnson,  27  111. 
App.  361. 
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A  further  matter  of  bewilderment  to  the  jury,  and  one 
that  should  have  been  kept  from  them,  or  controlled  by 
instruction,  was  the  admission  in  evidence  by  the  court, 
over  the  objection  of  the  appellant,  of  the  dissenting  opinion 
in  the  Toner  case,  supra. 

Our  statute  making  the  reports  of  decisions  of  the  courts 
of  other  States  competent  to  be  "  read  as  evidence  of  the 
decisions  of  such  courts,"  does  not  contemplate  the  reading 
in  evidence  of  anything  but  the  decisions.  A  dissenting 
opinion  is  not  a  decision,  and  serves  no  valuable  office  in 
determining  what  the  decision  is.  It  was  improperly  ad- 
mitted in  evidence. 

Another  error  assigned  is  the  exclusion  by  the  court  of 
the  decision  of  the  Supreme  Court  of  Wisconsin  in  the  case 
of  Ewald  V.  C.  &  K  W.  E.  R.  Co.,  70  Wis.  423.  The  court 
seems  to  have  excluded  the  decision  referre<|  to  because  the 
opinion  was  not  handed  down  until  in  the  January  term 
(January  IQ),  1888,  and  the  injury  to  appellee  occurred  on 
May  25,  1887.  But  the  accident  in  the  Ewald  case,  for 
which  the  suit  was  brought,  occurred  on  February  5, 1886. 
The  decision,  therefore,  was  as  to  what  the  law  was  on  Feb- 
ruary 5,  1886,  which  was  before  the  accident  to  appellee, 
and  it  should  have  been  admitted  in  evidence. 

It  is  not  the  province  of  this  court  at  this  time,  to  decide 
what  the  law  of  Wisconsin  was  at  the  date  of  the  injury  to 
appellee.  It  will  remain  for  the  Circuit  Court  first  to  decide 
upon  that  question,  and  properly  instruct  the  next  jury 
before  whom  the  case  may  come  concerning  it.  Far  us  to 
construe  the  Wisconsin  decisions  in  advance  of  a  construc- 
tion of  them  by  the  Circuit  Court,  would  be  an  exercise  of 
original  and  not  appellate  jurisdiction. 

The  error  especially  urged  in  the  refusal  of  the  court  to 
give  appellant's  second  instruction,  we  think  is  not  well 
founded.  Aside  from  the  question  of  law  involved,  upon 
which,  at  this  time,  for  reasons  stated,  we  express  no  opinion, 
it  assumes  as  a  fact  what  the  duty  of  the  station  agent  was, 
which  was  a  question  exclusively  for  the  jury  upon  the  evi- 
dence. 
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No  error  is  pointed  out  in  the  refusal  of  any  of  appellant's 
other  instructions,  and  we  will  not  discuss  them. 

For  the  reasons  stated  the  cause  will  be  reversed  and 
remanded. 

Meversed  and  remcmded. 


Gary,  J.  While  concurring  in  all  that  Judge  Shepard 
has  written,  there  is  a  feature  of  the  case  that  he  has  not 
touched,  upon  which  I  wish  to  add  something,  which,  I  am 
authorized  to  say,  is  concurred  in  by  both  the  presiding 
justice  and  Judge  Shepard. 

On  behalf  of  the  appellee,  counsel,  after  a  long  hypothe- 
sis in  accordance  with  his  construction  of  the  evidence  as  to 
tlie  resj)ective  duties  of  the  appellee  and  the  station  agent, 
concluded  his  questions  to  the  Wisconsin  lawyers,  with  the 
inquiry  whether  the  appellee  and  the  station  agent  were 
fellow-servants  under  the  law  of  Wisconsin,  and  whether, 
under  that  law,  the  appellee  was  prevented  from  having  a 
cause  of  action,  by  reason  that  they  were  fellow-servants, 
which  questions  those  witnesses  answered  in  the  negative. 

Now,  while  the  law  of  Wisconsin  governs  the  rights  of 
the  litigants,  the  law  of  Illinois  governs  as  to  the  remedy. 
The  functions  of  court  and  jury,  and  the  rules  of  pleading 
and  evidence,  when  a  case  is  tried  in  a  court  of  this  State, 
are  regulated  by  the  law  of  this  State.  This  has  been  often 
decided  by  the  Supreme  Court,  from  Chenot  v.  Lefevre,  3 
Gilm.  637,'  to  Mineral  Point  R.  E.  v.  Barron,  83  111.  365; 
with  more  elaboration  in  Sherman  v.  Gassett,  4  Gilm.  521, 
than  in  any  other  case. 

In  this  State,  the  definition  of  the  relation  which  makes 
two  servants  of  the  same  master  fellow-servants,  is  law  for 
the  court  to  declare;  whether  two  servants  come  within  the 
definition,  is  fact  for  the  jury  to  find.  C.  &  N.  W.  Ey.  Co. 
V.  Moranda,  108  111.  576.  But  whether  for  the  court  or  jury, 
the  testimony  of  the  witnesses  as  to  the  application  of  the 
law  of  Wisconsin  to  the  case  on  trial,  was  incompetent. 
The  law  of  Wisconsin  knows  nothing  of  the  parties  to  this 
suit.  It  is  abstract.  The  witnesses  testifying  to  that  law, 
were  not  experts  to  apply  the  law  to  the  facts  of  any  case. 
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If  the  better  evidence  had  not  come  in,  it  would  have  been 
the  duty  of  the  court  to  have  told  the  jury  that,  if  from  the 
evidence  they  found  that  the  law  of  Wisconsin  as  to  fellow- 
servants  was  so  and  so,  then  it  was  for  them  to .  say  upon 
the  evidence  whether  the  appellee  and  the  station  agent 
were,  under  that  so  and  so,  fellow-servants  or  not;  but  the 
">etter  evidence  being  in,  then,  as  Judge  Shepard  has  shoAvn, 
the  jury  should  have  taken  the  law  of  Wisconsin,  as  a  jury 
should  take  the  law  of  Illinois,  from  the  court. 

In  no  possible  phase  of  the  case  was  it  competent  for  the 
witnesses  to  testify  directly,  or  by  necessary  implication, 
that  the  appellee  was  entitled  to  recover. 

[  Upon  petition  for  reftearing,  opinion  Jiled  October  11^  189^,] 

Waterman,  J.  Upon  consideration  of  the  matters  urged 
in  a  petition  for  rehearing,  I  find  myself  unable  to  assent  to 
all  that  is  said  in  the  opinion  heretofore  filed. 

Upon  the  trial  the  court,  by  instructions  given,  left  it  to 
the  jury  to  decide  whether  the  plaintiff  and  one  Stark  were, 
under  the  law  of  Wisconsin  at  the  time  of  the  injury,  fellow- 
servants;  this  is  said  to  have  been  error,  it  being  contended 
that  the  court  should  have  told  the  jury  what  the  law  of 
Wisconsin  in  respect  to  fellow-servants  was,  and  then  left  it 
to  them  to  say  whether  the  law  of  Wisconsin  being  so  and 
so  the  plaintiff  could  recover.  That  the  existence  of  an 
alleged  foreign  law  is  a  question  of  fact  to  be  proved,  is  well 
established.  Wharton  on  Evidence,  Second  Ed.,  Sec.  30; 
Story  on  Conflict  of  Laws,  Eighth  Ed.,  637;  Kline  v.  Bater, 
99  Mass.  253. 

Whenever  the  jury  are  instructed  in  accordance  with  the 
practice  at  common  law,  it  may  be  said  to  be  the  settled  rule 
that  where  the  foreign  law  consists  of  a  single  written  stat- 
ute, the  question  of  its  construction  is  for  the  court  alone. 
Ely  V.  James,  123  Mass.  26;  Kline  v.  Baker,  99  Mass.  25*; 
Thompson  on  Trials,  Sec.  1054.  The  reason  for  this  is 
obvious.  In  construing  a  written  statute  of  a  foreign  State 
the  court  only  does  what  it  is  accustomed  to  do  with  other 
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written  documents.    The  existence,  authenticity,  of  stat 
utesand  writings  is  for  the  jury;  their  construction,  i.  e., 
legal  efiFect,  for  the  court. 

In  construing  a  foreign  statute  the  court  applies  its  gen- 
eral knowledge  of  the  law,  as,  if  the  law  be  one  of  a  sister 
State,  the  presumption  is  that  ^he  common  law  prevails  there; 
in  the  case  of  a  statute  of  a  foreign  country,  that  the  general 
principles  of  law  exist  there;  as  that  damages  are  recover- 
able for  breach  of  contract,  for  injuries  caused  bj''  fraud,  or 
by  assault  and  battery.  Whitford  v.  Panama  A.  Co.,  23  X. 
Y.  465;  Langdon  v.  Toung,  33  Vt.  136. 

The  distinction  between  the  evidence  of  foreign  law 
afforded  by  a  written  statute  and  reported  decisions,  is  obvi- 
ous. The  statute  is  a  law  itself;  the  decisions  are  but  evi- 
dence of  what  the  law  is.  Strictly  speaking,  the  common 
law  is  unwritten  law,  concerning  which  there  exists  a  vast 
deal  of  written  evidence. 

As  to  the  decisions  of  our  own  State  it  can  not  with  entire 
truth  be  said  that  even  in  Illinois  thev  are  the  law  itself: 
thev  are  the  law  of  the  cases  in  which  thev  were  written. 
Courts  construe  statutes;  they  never  alter  them;  but  courts 
do,  upon  more  mature  con'Sideration,  change  their  opinions 
and  enunciations  as  to  what  the  law  is.  As  is  said  in  Swift 
V.  Tyson,  16  Peters,  1:  "  In  the  ordinary  use  of  language  it 
will  hardly  be  contended  that  the  decisions  of  courts  consti- 
tute laws.  They  are  at  most  only  evidence  of  what  the  laws 
are,  and  are  not  of  themselves  laws.  They  are  often  re- 
examined,  reversed  and  qualified  by  the  courts  themselves 
whenever  they  are  found  to  be  either  defective,  or  ill- 
founded,  or  otherwise  incorrect."  Even  a  series  of  decis- 
ions are  not  conclusive  evidence  of  what  is  law.  1  Kent's 
Com.,  477;  Hultonv.  Upfill,  2  House  of  Lords  Cases,  674; 
Paul'v.  Davis,  100  Ind.  22. 

Although  the  thing  to  be  proven  is  the  existence  of  a 
foreign  law,  yet  when  proven,  it  is  still  a  factj  to  be  treated 
as  other  similar  facts  are  treated.  However  completely  the 
existence  of  the  foreign  law  may  be  established,  still  it 
never  occupies  in  the  trial  the  position  held  by  the  laws  of 
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our  own  State.  The  court  is  presumed  to  know  the  laws  of 
the  State  in  which  it  sits;  no  proof  of  them  is  required  or 
permitted;  it  does  not  take  judicial  notice  of  the  laws  of 
Wisconsin;  they  must  be  made  known  to  it  by  proof.  Bear- 
ing this  distinction  in  mind,  it  seems  clear  that  in  this  State 
the  question  of  the  existence  of  a  foreign  law  must  be  sub- 
mitted and  left  to  the  jury. 

By  stipulation  of  the  parties,  the  defendant  in  this  case 
was  permitted  to  make,  under  the  plea  of  the  general  issue, 
any  defense  which  could  have  been  made  if  specially  pleaded. 
The  defendant  might  have  set  forth  the  facts  and  circum- 
stances attending  the  accident,  and  the  law  of  Wisconsin, 
sliowing  that  under  such  law  there  was  no  liability.  The 
plaintiflf  might  then  have  replied,  denying  that  the  law  of 
Wisconsin  was  as  alleged  by  the  defendant. 

The  sole  issue  under  such  pleading  would  have  been  as  to 
the  truth  of  the  defendant's  statement  of  the  law  of  Wiscon- 
sin. This  would  have  been  an  issne  of  fact  as  to  .which, 
whatever  may  be  the  rule  at  the  common  law,  in  this  State, 
is  for  the  jury  to  determine.  In  the  case  at  bar  the  question 
before  the  tribunal  was,  what  is  the  unwritten  law  of  tlie 
foreign  State?  Not,  what  have  the  courts  of  that  State 
decided,  or  what  construction  is  to  be  put  upon  such  decis- 
ions ?  The  evidence  as  to  the  foreign  law  consisted  not  only 
of  reported  decisions  but  also  of  the  testimony  of  experts; 
for  the  court,  then,  to  have  instructed  the  jury  as  to  what 
the  law  of  the  foreign  State  was,  ^vould  have  been  for  it  to 
determine  which  of  two  species  of  evidence  of  equal  grade 
should  control;  it  would  have  assumed  to  pass  upon  the 
weight  of  the  evidence  and  have  deprived  the  jury  of  the 
right  to  determine  to  what  portion  of  the  evidence  they 
would  give  the  greater  credence.  In  Toledo,  Wabash  &  P. 
Ey.  Co.  V.  Brooks,  81  111.  245,  it  is  said  that  it  is  proper  in 
the  case  of  records,  writings  or  other  evidence  which  is  in 
its  nature  conclusive,  or  can  not  be  contradicted,  to  instruct 
the  jury  to  find  for  a  party  upon  such  evidence. 

Evidence  as  to  the  common  law  of  a  foreign  State,  a  part 
of  which  evidence  is  the  conflicting  testimony  of  lawyers, 
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and  a  part  consists  of  the  reported  decisions  of  the  Supreme 
Court  of  such  State,  is  not  within  this  rule*  As  before 
stated,  the  reported  decisions  of  the  court  of  last  resort  of 
a  foreign  State  are  not  the  law  itself;  they  are  merely,  under 
our  statute,  evidence  of  w^hat  the  decisions  are.  As  to  what 
the  decisions  introduced  in  this  case  establish,  there  is  not 
entire  agreement.  The  courts  of  the  State  of  Wisconsin 
sitting  in  that  State  are  presumed  to  know  its  laws;  but  the 
judges  of  those  courts,  when  testifying  in  the  courts  of  Illi- 
nois, are  not  presumed  to  know  the  law  of  Wisconsin.  The 
testimony  of  one  or  all  of  them  given  in  this  State  would 
not  give  legal  certitude  or  legally  establish  beyond  contro- 
versy what  the  law  of  Wisconsin  is.  Even  under  such  cir- 
cumstances a  party  would  be  entitled  to  call  other  lawyers 
of  that  State,  or  to  show,  by  a  production  of  the  reported 
decisions  of  its  courts,  that  those  judges  were  mistaken;  and 
the  question  as  to  what  the  law  of  Wisconsin  is,  would  still 
remain  a  question  of  fact  for  the  jury.  Kor  was  the  case 
altered  by  the  fact  that  the  expert's  testified  that  their  opin- 
ions were,  as  they  thought,  in  accordance  ^yith  the  decisions 
introduced  in  evidence. 

It  was  for  the  jury  to  determine  the  question  of  fact,  viz., 
what  is  the  law  of  Wisconsin;  not  for  the  court  to  sav : 
"  The  experts  are  mistaken.  I  have  read  the  opinions  to 
which  they  refer,  and,  not  agreeing  with  them,  I  instrucvt 
you  to  disregard  their  testimony  as  I  find  the  law  to  be  as 
follows." 

It  is  doubtless  true  that  the  court  was  as  capable  of  read- 
ing the  decisions  and  interpreting  them  as  the  experts,  and 
much  more  capable  than  the  jury  of  arriving  at  a  correct 
conclusion  as  to  the  foreign  law.  This  is  equally  true  as  to 
many  matters  submitted  to  juries;  nevertheless  the  rule 
remains  that  questions  of  fact  are  for  the  jury.  The  ques- 
tion presented  to  this  court  is  not,  what  in  respect  to  evi- 
dence of  the  law  of  a  sister  State  the  practice  ought  to  be, 
but  what  the  law  of  this  State  is.  At  common  law  the  judge 
summed  up  the  evidence  and  made  such  comments  as  he 
deemed  necessary  unon  its  weight  and  bearing;  and  he 
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might  exp'ress  to  the  jury  his  own  opinion ^n  regard  to  the 
weight  of  evidence.  All  this  .has  been  changed  by  our  stat- 
ute, which  declares  the  court,  in  charging  the  jury,  shall  only 
instruct  as  to  the  law  of  the  case.     Sec.  52,  Chap.  11 U,  E.  S. 

The  court  in  this  State  has  no  right  to  even  hint  at  what 
its  opinion,  as  to  the  weight  of  the  evidence,  is.  The  jury 
are  deprived  of  the  benefit  of  the  experience  of  the  trial 
judge,  in  the  sifting  of  evidence.  They  are  not  permitted  to 
have  the  benefit  of  his  observation  of  men  and  things. 
Chambers  v.  The  People,  105  111.  409;  Bradley  v.  Coolbaugh, 
91  111.  148;  Olsen  v.  Upsahl,  69  lU.  273;  Elstoft  &  W.  G. 
Eoad  ^Co.  V.  The  People,  96  111.  584;  Coon  v.  The  People,  99 
111.  368;  Chicago  &  N.  W.  Ry.  Co.  v.  Moranda,  108  111.  576; 
Village  of  Fairbury  v.  Eogers,  98  111.  554;  Peter  v.  UiU,  13 
111.  App.  36. 

At  common  law  the  judge  would  haVe  told  the  jurj^  what, 
in  his  opinion,  the  decisions  and  the  testimony  established 
as  to  the  law  of  Wisconsin,  and  there  is  little  doubt  but  that 
the  jury  would  have  been  guided  by  his  opinion  as  to  the 
weight  of  the  e^vidence  upon  that  question.  Under  our 
system,  the  question  being  one  of  fact,  remaining,  notwith- 
standing all  the  evidence,  one  of  fact,  the  court  is,  by  the 
statute  of  this  State,  forbidden  to  intimate  what  his  opinion 
is  upon  this,  a  question  concerning  which  he  must  te  more 
competent  to  pass  than  a  jury  can  be.  If  the  finding  of  the 
jury  upon  this  question  of  fact  is  opposed  to  what  the  court 
regards  as  the  clear  weight  of  the  evidence,  tlie  court  may 
set  aside  the  verdict. 

I  am  also  of  the  opinion  that  without  regard  to  the  stat- 
ute of  this  State,  depriving  the  judge  of  the  right  to  instruct 
the  jury  as  to  questions  of  fact,  the  preponderance  of 
authority  is,  that  where  the  foreign  law  is  unwritten,  the 
evidence  of  it,  consisting  of  reported  decisions  and  of  the 
testimony  of  experts — the  question  as  to  what  it  is — is  one 
that  must  be  submitted  to  the  jury  and  can  not  be  taken 
from  them  by  the  court.  Wharton  on  Evidence,  Sec.  303, 
notes  1  and  3;  Brackett  v.  Norton,  4  Conn.  517;  Moore  v. 
Ewynn,  Iredell,  187;  Holman  v.  King,  7  Met.  484;  Dyer  v. 
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Smith,  12  Conn.  385;  HaU  v.  New  Jersey  Co.,  15  Conn.  549; 
State  V.  Jackson,  2  Dev.  (N.  C.)  563;  The  Sussek  Peerage, 
11  Clark  &  Finnelly,  114-117;  De  Sobry  v.  De  Laistre,  2 
Han.  &  Johnson,  191-229. 

What  has  been  urged  in  the  petition  for  rehearing  has 
not  shaken  my  conviction  that  the  plaintiff  should  not  have 
been  permitted,  upon  his  examination  in  chief  of  the  experts 
called  by  him,  to  ask  them,  in  substance,  if  the  plaintiff  and 
station  agent  of  the  defendant  were,  under  the  law  of  Wis- 
consin, fellow-servants.  That  was  much  more  than  asking 
the  expert  to  state  what  the  law  of  Wisconsin  is. 

As  to  the  impropriety  of  this  examination  the  court  is 
agreed;  as  to  the  duty  of  the  trial  court  in  instructing  the 
jury  upon  the  foreign  law.  Justices  Gary  and  Shepard 
adhere  to  the  views  expressed  in  the  opinion  written  by 
Judge  Shepard;  the  petition  for  a  rehearing  is  therefore 
denied. 

Petition  denied. 


Michael  Keating 

V. 

Warren  Springer, 
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Landlord  and  Tenant— Practice,  lOg    ^878 

1.  Where  a  jury  has  been  waived  and  a  cause  is  tried  by  the  court, 
its  finding  has  the  conclusiveness  of  the  verdict  of  a  jury. 

2.  In  actions  based  upon  the  lease  of  certain  real  estate,  said  actions 
having  been  finally  consolidated  and  tried  as  one  case,  no  propositions 
of  law  having  been  submitted,  and  the  alleged  errors  herein  complained 
of  relating  entirely  to  the  admission  and  weight  of  evidence,  this  court, 
no  error  appearing,  declines  to  interfere  with  the  judgment  for  the 
plaintiff. 

[Opinion  filed  June  14,  1892.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Frank  Baker,  Judge,  presiding. 
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Messrs.  Hanecy  &  Merrick,  for  appellant. 
Mr.  Allan  C.  Story,  for  appellee. 

"Waterman,  P.  J.  Appellee,  in  the  year  1884,  leased  to 
appellant  certain  premises,  fronting  to  the  east,  on  South 
Canal  street,  in  the  city  of  Chicago.  Out  of  this  lease  there 
arose  six  suits  for  rent,  one  of  forcible  detainer,  and  one 
action  on  the  case  by  appellant  against  appellee,  for  alleged 
tortious  acts  in  violation  of  the  covenants  of  the  lease.  The 
action  of  forcible  detainer  proceeded  to  judgment  against 
appellant.  The  other  actions,  appellee  having  been  restored 
to  possession,  were  consolidated  and  tried  as  one  case  by  the 
Circuit  Court,  a  jury  having  been  waived.  Ten  daj^s  were 
consumed  in  the  trial;  the  record  contains  over  1,100  pages, 
and  the  abstract  over  150  pages.  No  propositions  of  law 
were  submitted  to  the  court,  and  the  alleged  errors  here 
complained  of  relate  entirely  to  the  admission  and  weight 
of  evidence.  We  do  not  find  that  appellant  was  so  preju- 
diced by  any  ruling  of  the  court  upon  evidence  offered,  as 
to  warrant  a  reversal  of  the  judgment. 

Upon  what  theory  the  court  proceeded  in  rendering  the 
judgment  it  did,  against  appellant,  does  not  clearly  appear. 

It  was  insisted  in  the  court  below,  as  it  is  here,  that  ap- 
pellant might  have  set  up  in  the  action  of  forcible  detainer 
all  the  alleged  breaches  of  covenants  and  evictions  which 
are  complained  of,  and  must  be  presumed  to  have  done  so, 
and  is,  therefore,  as  to  these  complaints,  estopped  by  the 
judgment  in  the  forcible  detainer  proceeding.  It  was  also 
insisted  that  appellant,  having  taken  a  covenant  restricting 
the  erection  of  any  building  within  twenty-five  feet  of  the 
lear  or  we^t  of  his  premises,  could  not  complain  of  a  ware- 
house upon  the  south  side  of  his  shop,  although  thereby 
light  from  that  direction  was  cut  off. 

Counsel  for  appellant  have  not  favored  us  with  a  presen- 
tation of  authorities  bearing  upon  the  question  of  the  right 
of  a  tenant  to  have,  in  the  absence  of  any  special  covenant, 
the  light  vrhich  the  demised  premises  receive  over  adjacent 
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property  remain  unobstructed  by  acts  of  his  landlord.  Nor 
have  counsel  sup];)orted  by  authority  their  contention  that 
the  restriction  on  building  within  twenty-five  feet  of  the 
rear,  applies  to  a  building  at  the  side,  projected  from  the 
front  beyond  the  rear.  What  xievr  the  court  belo>v  took  of 
these  subjects  we  can  not  tell. 

So,  too,  whether  the  court  below  construed  the  covenant 
that  appellant  should  have  at  all  times  the  free  use  and 
access  of  the  existing  alleys  in  the  rear  of  the  premises,  as 
being  anything  more  than  a  covenant  that  they  should  not 
l>e  closed,  leaving  to  appellee  and  appellant  a  common  right 
of  user,  is  a  thing  which,  in  the  absence  of  special  findings, 
we  do  not  know.  It  must  be  presumed  that  as  to  the  facts 
the  court  found  for  ap^iellee;  this  finding,  it  is  insisted,  was 
against  the  decided  preponderance  of  the  evidence. 

The  testimony  was  conflicting;  some  of  the  witnesses  evi- 
dejitly  testified  under  the  impulse  of  a  strong  bias;  they 
regarded  what  they  had  seen,  of  which  they  spoke,  from 
the  standpoint  of  partisans.  As  to  what  the  real  facts 
were,  the  court  below  had  an  opportunity  for  arriving  at  a 
correct  conclusion,  which  this  court  does  not  possess. 

Where,  a  jury  having  been  waived,  a  cause  is  tried  by 
the  court,  its  finding  has  the  conclusiveness  of  the  verdict 
of  a  jury.  Jones  v.  Smith,  37  111.  App.  169;  Braun  v. 
Winans,  37  111.  App.  248;  Sawyer  v.  Ilazlitt,  37  111.  App. 
474;  Patterson  v.  Scott,  37  111.  App.  520;  Coari  v.  Olsen, 
91  111.  273. 

The  only  thing  that  this  record  shows  with  certainty  is 
that  by  the  terms  of  the  lease,  apparently,  a  certain  amount 
of  rent  accrued. 

All  else  is  in  dispute,  and  there  is  no  clear  preponderance 
of  evidence  in  favor  of  appellant.  The  judgment  of  the 
Circuit  Court  is  therefore  affinned. 

Judgment  affirmed. 
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Charles  J.  Miller. 


Beal  Estate — Breach  qf  Contract  to  Convey  -Damages — Recovery  of. 

1 .    It  is  only  substantial  errors  that  call  for  a  reversal  of  a  case. 
I     2.    After  a  dissolution  of  a  partnership,  either  partner  may  receive  a 
debt  due  the  firm,  notwithstanding  an  agreement  between  the  partners, 
of  which  a  debtor  has  notice,  that  one  of  their  number,  or  a  third  per- 
son, shall  alone  collect  and  pay  the  debts. 

B.  Such  rule  does  not  apply  where  ordinary  partnership  effects  have 
been  assigned  so  as  to  vest  the  legal  or  equitable  interest  of  the  partner- 
ship in  the  assignee,  the  debtor  having  notice  thereof. 

4.  This  court  will  not  reverse  a  case  upon  the  ground  that  tlie  judg- 
ment of  tlie  trial  coiut  was  in  excess  of  the  damages  proved,  its  atten- 
tion not  having  been  called  thereto  on  the  motion  for  a  new  trial. 

5.  Although  a  person  has  a  right  to  part  with  his  interest  in  lands, 
where  he  has  entered  into  a  conti*act  as  to  a  portion  of  them,  covenant- 
ing to  convey  upon  certain  payments,  he  can  not,  by  parting  with  his 
interest,  rid  himself  of  his  duty  to  so  receive  payments  and  convey 
without  the  consent  of  the  purcliaser.  Notice  to  the  latter  and  his  con- 
sent is  necessary,  in  order  to  make  it  his  duty  to  pay  another  and  to 
look  to  him  for  a  conveyance.  In  the  case  presented,  this  court  holds 
that  statements  to  a  person  authorized  only  to  make  a  payment  for  tlie 
purchaser,  could  not  be  considered  notice  to  the  plaintiff. 

6.  The  fact  that  an  objection  was  sustained  to  a  question  asked  the 
plaintiff,  on  the  ground  tliat  it  was  not  proper  cross-examination,  does 
not  preclude  the  defendant  from  offering  to  prove  the  same  thing  sought 
by  the  excluded  question,  when  he  comes  to  put  in  his  defense. 

7.  In  an  action  for  damages  for  a  breach  of  contract,  it  is  no  defense 
that  the  plaintiff  may  be  liable  in  another  action  to  some  one  else. 

8.  Where,  by  tlie  covenants  of  a  given  contract,  parties  bind  them- 
selves to  give  a  warranty  deed  to  a  third  party,  tlie  latter  is  entitled  to 
their  personal  covenants  as  a  security. 

[Opinion  filed  June  20, 1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Bkentano^  Judge,  presiding.  '' 

Messrs.  G.  W.  &  J.  T.  Kretzinger  and  F.  L.  Brooks,  for 
appellant. 
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The  contract  sued  upon,  as  set  out  in  the  declaration, 
clearly  shows  that  it  was  an  executory  one,  and  the  evi- 
dence fails  in  any  particular  to  prove  that  the  same  was 
ever  completed  or  became  executed,  or  had  been  rescinded, 
and  therefore  if  any  recovery  whatever  could  be  had,  it  must 
be  upon  the  contract  as  a  continuing  one,  and  appellee  can 
only  recover,  if  at  all,  for  a  breach  of  the  same,  under  the 
special  count.  Chitty  on  Pleadings,  Vol.  1,  p.  355;  East  v. 
Koflf,  Adm'r,  26  111.  452;  Phelps  v.  Hubbard,  59  HI.  79. 

The  contract  in  substance  binds  appellee  to  pay  all  the 
installments  as  the  same  become  due,  accordirg  to  the 
tenor  of  certain  notes  given  by  him  therefor,  and  on  the 
payment  of  the  last  of  which  he  was  to  receive  a  warranty 
deed.  The  allegations  in  the  special  count  are  to  the  effect 
that  appellee  made  all  such  payments  according  to  the  con- 
tract, and  that  the  defendants  refused,  and  still  refuse  to 
make  a  conveyance  of  the  land  contracted  for.  It  is  admit- 
ted that  the  last  payment  has  never  been  received  by  any 
one,  but  appellee  contends  that  by  virtue  of  his  appearing 
at  the  oflBce  of  appellant,  and  there  offering  to  pay  the  same 
to  some  person  in  such  oflH^,  he  made  a  legal  tender  of 
such  last  installment,  and  thereby  completed  the  contract 
on  his  part.  No  testimony  whatever  appears  in  the  record, 
or  w^as  adduced  by  appellee  to  show  that  he,  or  any  one  on 
his  behalf,  at  this  or  any  other  time  or  place,  ever  mentioned 
or  demanded  any  deed,  which,  by  the  terms  of  the  contract, 
he  became  entitled  to  immediately  upon  the  payment  of  said 
last  installment,  or  that  appellant,  or  any  of  the  other  defend- 
ants, at  any  time  ever  refused  to  give  him  a  deed  according 
to  the  terms  of  said  contract  upon  the  payment  of  said  last 
installment. 

There  appears  no\^here  in  the  testimony  any  proof  show- 
ing or  tending  to  show  any  breach  of  the  contract  on  the  part 
of  appellant  or  any  of  the  other  defendants,  or  their  assignee, 
and  therefore  we  submit,  that  the  failure  of  appellee  to 
so  prove  such  fact  is  fatal  to  his  recovery  upon  the  special 
count  in  this  action.    Kelderhouse  v.  Saveland,  1  111.  App.  65. 

By  way  of  conclusion  upon  this  point,  we  respectfully 
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submit  that  appellee  can  not  recover  under  the  pleadings 
and  testimony  in  this  case,  and  we. therefore  leave  this  sub- 
ject after  referring  to  the  very  brief,  but  appropriate,  decis- 
ion of  Justice  Breese,  in  the  case  of  Doggett  et  al.  v.  Brown, 
28  111.  496,  wherein  ihe  law  is  stated  to  be,  in  a  case  similar 
to  the  one  at  bar,  as  follows : 

"  It  is  clear  the  appellee  was  not  in  a  position  to  rescind 
the  contract  on  his  part,  and  bring  his  action  for  the  work 
and  labor  done  under  it.  He  should  have  demanded  a  deed 
for  the  lot  of  ground;  non  cmutat^  but  the  appellants  would 
have  made  him  a  deed  for  the  Avork  he  had  done.  Hatl 
they  failed  to  give  him  work  and  refused  to  give  a  deed  on 
demand  made,  the  appellee  could  have  rescinded  the  con- 
tract, and  recovered  for  the  work  done.  In  Selby  v.  Hutch- 
ison, 4  Gilm.  333,  this  court  held  that  '  in  order  to  justify 
an  abandonment  of  a  contract,  and  of  the  proper  remedy 
growing  out  of  it,  the  failure  of  the  opposite  party  must  be 
a  total  one;  the  object  of  the  contract  must  have  been 
defeated,  or  rendered  unattainable  by  his  misconduct  or 
default.'  The  object  of  this  contract  so  far  as  the  appellee 
was  concerned,  was  a  deed  for  the  lot.  The  object  can  not 
be  said  to  be  defeated  until  a  demand  is  made  of  a  deed,  and 
refusal  to  execute  it.  The  object  is  not  showTi  to  have  been 
unattainable,  no  deed  having  been  demanded." 

In  view  of  the  uncontradicted  evidence  as  to  the  fact  that 
appellee  knew  who  owned  the  contract  and  notes,  and  to 
whom  he  could  send  the  remaining  installments  and  thereby 
get  his  notes,  on  the  payment  of  the  last  of  which  he  would 
get  his  deed,  and  in  view  of  the  further  fact,  that  after  being 
told  by  Hansen,  as  he  admits,  that  the  firm  had  nothing 
more  to  do  with  the  matter,  and  that  he  never  again 
approached  or  saAV  Hansen  in  relation  to  the  same,  it  seems 
to  us  conclusive  that  he  utterly  ignored  the  notice  that  was 
given  him,  or  negligently  intrusted  his  money  with  one 
who  had  no  apparent  or  real  authority  to  collect  or  receive 
the  same,  and  the  loss,  if  any,  should  fall  upon  his  own 
shoulders  and  be  charged  to  his  own  negligence  and  want 
of  ordinary  business  judgment. 
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All  of  the  payments  made  by  appellee  to  Fredericksen, 
after  having  knowledge  of  the  fact  that  the  contract  and 
notes  were  held  by  the  bank,  we  respectfully  submit  should 
not  in  any  event  have  been  included  in  the  judgment  in  this 
case.  Appellee's  own  testimony  in  reference  to  these  pay- 
ments is  to  the  effect  that  after  the  third  one,  which  was 
sent  to  the  bank,  the  later  installments,  except  the  last,  were 
paid  by  him  to  Fredericksen.  The  testimony  is  silent  as  to 
whether  he  made  any  demand  upon  Fredericksen  for  the 
notes  which  this  money  was  to  pay  and  take  up;  but  in  his 
testimony  in  this  particular,  he  states  that  he  got  no  notes, 
but  only  took  Fredericksen's  receipts.  This  fact  alone  shows 
conclusively  that  Fredericksen  had  no  authority  to  receive 
payments  for  the  bank,  and  the  law  is  that  where  a  debtor 
makes  payment  to  an  agent,  the  burden  of  proof  is  upon  him 
to  show  that  the  notes  were  in  the  agent's  possession  w^hen 
payment  was  made.  This  he  has  failed  to  do,  and  the 
presumption  clearly  is  that  they  were  not,  otherwise  the 
appellee  would  have  demanded  and  received  the  same  on  the 
payment  of  his  money. 

For  a  full  discussion  of  the  law  applicable  to  these  last 
mentioned  facts,  we  refer  this  court  to  the  case  of  Stiger  v. 
Bent,  111  111.  338,  and  the  authorities  therein  cited. 

Notwithstanding  the  undisputed  fact,  as  appears  by  the 
testimony,  that  all  of  the  notes  given  by  appellee,  with  the 
exception  of  the  first  and  second,  which  w^ere  paid  prior  to 
the  dissolution,  and  the  third,  which,  at  the  request  of  appel- 
lee, was  sent  to  the  bank,  and  by  it  turned  over  to  appellee, 
all  the  remaining  notes  are  still  in  possession  of  some  one 
other  than  appellee,  the  maker,  and  presumably  unpaid  and 
outstanding;  and  that  appellant  should  be  entitled  to  recover 
all  his  money  back  from  appellee,  with  the  acknowledged 
fact  that  the  notes  which  he  has  promised  to  pay,  and  which 
have  been  assigned  by  appellant,  and  who  at  any  time  may 
be  compelled  to  again  pay  the  same  to  the  assignee  by 
virtue  of  his  indorsement  thereon,  seems  to  us  unjust. 

In  this  connection  the  language  used  in  the  opinion  of 
•  Justice  Scott  in  the  case  of  Martin  v.  Chambers,  84  111.  57J>, 
is  very  applicable : 
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"  The  law  undoubtedly  is,  the  action  for  assumpsit  for 
money  had  and  received  is  an  equitj^ble  action,  and  lies  where 
defendant  has  in  his  possession  money  belonging  to  plaintiff, 
which,  in  conscience,  he  ought  not  to  retain;  still,  this  view 
of  the  law  does  not  aid  plaintiffs  case.  According  to  his 
own  testimony,  one  note  given  for  the  consideration  to  be 
paid  for  this  land  is  outstanding  and  has  never  been  paid. 
It  is  true  it  has  been  assigned,  3^et  it  does  not  appear  but 
defendant  may  have  to  take  it  up  from  his  assignee.  It  is 
not  shown  that  defendant  has  any  money  in  his  hands  that 
equitably  belongs  to  plaintiff." 

Further,  and  by  way  of  conclusion  on  this  point,  we  sul)- 
mit  that  any  payments  made  by  appellee  toward  the  per- 
formance of  this  contract,  after  having  had  notice,  either 
express  or  implied,  that  the  vendors  no  longer  owned  or 
controlled  the  same — ^and  after  paying  one  installment  to 
the  assignee  of  said  contract  with  such  notice — ^any  payments 
thereafter  made  by  appellee  to  any  one  other  than  the 
Merchants  Exchange  Bank,  or  its  authorized  agent,  would 
be  a  voluntary  payment  on  the  part  of  appellee,  and  the 
same  could  not  be  recovered  back  by  him  in  this  action;  and 
inasmuch  as  no  fraud  or  duress  is  shown  to  have  been  prac- 
ticed upon  appellee  by  either  Hansen  or  any  one  else,  it  is 
clear  that  any  payments  so  voluntarily  made  to  Frederick- 
sen  could  not  be  recovered  back  from  him,  much  less  from 
appellant,  against  whom  judgment  for  these  amounts  was 
recovered  in  this  action. 

"  The  law  is  settled  that  money  voluntarily  paid  with  full 
knowledge  of  the  facts  can  not  be  recovered  back  for  money 
had  and  received.  It  is  not  sufficient  that  such  payments 
be  made  only  in  ignorance  of  the  party's  legal  rights." 
City  of  Chicago  v.  Fidelity  Bank,  11  111.  App.  172;  Elston  v. 
City  of  Chicago,  40  111.  514;  County  of  La  Salle  v.  Simmins, 
5  Gilm.  13. 

Messrs.  Thornton  &  Chancellor,  for  appellee. 
Appellant  objects  that  this  action  can  not  be  maintained 
under  the  common  counts,  because  the  contract  isexecutorv. 
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The  contract,  in  the  first  place,  has  been  executed  upon 
the  part  of  appellee,  he  having  done  everything  required  of 
him  thereunder.  Brand  v.  Henderson,  107  111.  141.  Again, 
the  assignment  to  the  bank  made  it  impossible  for  appellant 
to  fulfill  his  part  of  the  contract,  thus  giving  appellee  the 
right  to  sue  under  the  common  count  for  money  had  and 
received  to  his  use  by  appellant.  Chitty  on  PL,  Vol.  1,  p. 
854;Luey  v.  Bundy,  9K  Hamp.  298;'2  Burr,  1010;  12  Johns. 
363;  see  also  Village  of  Morgan  Park  v.  Gahan,  35  111.  App, 
646;  Hurd  V.  Denny,  16  111.  492;  Anson  on  Cont.,  283,  Sec.  2. 

The  action  was  maintainable  under  the  special  count  also, 
the  variance  between  the  allegation  of  payment  therein  and 
the  proof  of  tender  being  immaterial,  (Wheeler  v.  Reed,  36 
111.  85,  Stephens  on  PL,  107  and  108,)  and  it  not  being 
necessary  to  make  a  demand  for  an  impossible  performance. 
Delamater  v.  Miller,  1  Cow.  75;  Bassett  v.  Bassett,  55  Me. 
127;  Smith  v.  Jordan,  13  Minn.  264. 

Appellant  next  seeks  to  charge  appellee  with  knowledge 
of  the  assignment  of  his  contract  by  the  alleged  notice  to  his 
agent,  Shogren.  KnoAvledge  does  not  imply  consent.  The 
record  does  not  show  that  Shogren  ever  ratified  the  assign- 
ment. Moreover  he  had  no  authority  to  act  for  appellee 
further  than  to  pay  the  money  to  appellant,  nor  had  he  the 
appearance  of  more  authority.  The  agent  can  not  bind  his 
principal  by  acts  beyond  the  authority  of  the  former  or  the 
appearance  of  authority,  for  which  the  principal  is  responsi- 
ble. 1  Parsons  on  Cont.,  Chap.  3,  p.  44.  Ap])ellee's  pay- 
ments to  Fredericksen  were  made  under  the  direction  of 
appellant,  and  therefore  were  binding  u])on  appellant. 

Further,  appellant  alleges  that  no  legal  tender  was  made 
of  the  amount  due  upon  the  last  payment  under  the  con- 
tract. Appellee  was  at  the  place  of  payment  upon  the 
day  provided  in  the  contract  therefor,  with  the  necessary 
amount  of  actual,  lawful  money  in  readiness  to  make  such 
payment.  He  called  on  both  Fredericksen  and  Hansen; 
Fredericksen  had  left  the  city,  and  his  whereabouts  Avere 
unknown.  Appellee  waited  at  appellant's  usual  place  of 
business  for  an  hour  during  the  time  of  day  allotted  to  the 
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transaction  of  business,  and  while  appellant  was  really  in 
his  private  room  connected  with  his  main  office,  evidently 
hiding  himself  from  appellee,  and  then  offered  the  visible 
money  to  appellant's  clerk,  w^ho  refused  it.  He  thus  dis- 
charged every  duty  and  fulfilled  every  requirement  devolv- 
ing upon  him  in  the  premises,  and  his  tender  w^as  valid.  2 
Parsons  on  Cont.,  Part  2,  Chap.  3,  Sec.  3,  p.  676. 

Shepard,  J.  The  appellant  was,  in  1883,  a  member  6f  the 
copartnership  firm  of  Fredericksen,  Hansen  &  Drummond, 
who  were  dealers  in  Minnesota  lands,  and  having  an  office 
and  transacting  business  in  Chicago. 

Appellee  was  a  resident  of  Chicago,  and  bought  some  lands 
of  said  firm  by  virtue  of  a  contract  in  writing,  as  follows : 
"  This  agreement,  made  this  31st  day  of  October,  1883,  between 
Fredericksen,  Hansen  &  Drummond,  of  Chicago,  HI.,  of  the 
first  part,  and  Charles  Miller,  of  Chicago,  county  of  Cook, 
State  of  Hlinois,  of  the  second  part,  witnesseth,  that  in  con- 
sideration of  the  stipulation  herein  contained,  and  the  pay- 
ments to  be  made  as  hereinafter  specified,  the  first  party 
hereby  agrees  to  sell  unto  the  second  party  the  east  half, 
southwest  quarter  of  section  No.  twenty-three  (23),  in 
township  No.  one  hundred  and  one  (101)  north,  of  range  No. 
twenty-nine  (29),  west  of  5th  P.  M.,  being  in  Martin  County, 
State  of  Minnesota,  containing,  according  to  the  Unite<l 
States  Bureau,  eighty  acres,  be  the  same  more  or  less,  at  the 
rate  of  seven  dollars  ($7)  per  acre,  computed  to  be  five  hun- 
dred and  sixty  dollars,  on  which  the  second  party  hath  paid 
the  sum  of  one  hundred  and  eight  and  80-100  dollars,  being 
eighty  dollars  principal  and  one  year's  interest  in  advance 
at  six  (6)  per  cent  per  annum  on  the  balance.  And  the  sec- 
ond party,  in  consideration  of  the  premises,  hereby  agrees 
to  pay  the  said  first  party  the  following  sums  in  principal 
and  interest  at  the  several  times  named  below: 

Day.      Month.     Year.     Principal.       Interest.     Amount. 

1st  pymt.  31st      Oct.      1884        80.00         24  104.00 

2nd   "      31st       Oct.      1885       80.00         19.20         99.20 
3rd    ''      31st       Oct.      1886       80.00  14.40         94.40 
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Day.     Month.     Year.     Principal.       Interest.     Amount. 

4thpymt.  31st      Oct.      1887       80.00  9.60         89.60 

5th    "    .    31st      Oct.      1888       80.00  4.80        84.80 

6th    «       31st      Oct.      1889        80.00  80.00 

"  Fredericksen,  Hansen  &  Drummond  also  agree  to  accept 
at  any  time  from  the  purchaser  any  or  all  of  above  named 
sums,  and  to  charge  interest  only  for  time  actually  expired; 
and  when  the  above  named  payments  are  made  by  the  said 
second  party,  for  which  sum  he  has  given  his  promissory 
note  bearing  even  date  herewith,  payable  on  the  dates 
named  above,  at  the  office  of  Fredericksen,  Hansen  &  Drum- 
mond, the  said  party  of  the  first  part  will  then  make  unto 
the  said  secoind  party  a  warranty  deed  on  the  above 
described  land,  and  the  said  second  party  hereto  agrees  and 
binds  himself,  his  heirs  and  assigns,  to  assume  and  make  the 
payments  stipulated  to  be  made  in  the  contract. 

"And  it  being  mutually  understood  that  the  above  premises 
are  sold  to  said  second  party  for  improvement  and  cultiva- 
tion, the  said  second  party  hereby  further  agrees  and  obli- 
gates himself,  his  heirs  and  assigns,  that  all  improvements 
placed  upon  said  premises  shall  remain  thereto,  and  shall 
not  be  removed  or  destroyed  until  final  payment  for  said 
land;  and  further  that  he  will  punctually  pay  said  sums  of 
money  above  specified,  as  each  of  the  same  become  due, 
and  that  ho  will  regularly  and  seasonably  pay  all  such  taxes 
and  assessments  as  may  be  lawfully  imposed  upon  said 
premises. 

"  It  is  also  agreed  that  should  the  party  of  the  second 
part  fail  to  make  any  of  the  payments  named  above,  and  at 
the  times  stipulated,  the  payments  already  made  shall  be 
forfeited  to  the  said  party  of  the  first  part,  and  this  contract 
shall  be  null  and  void. 

"  In  witness  of  which  the  said  parties  hereto  have  caused 

these  presents,  in  duplicate,  to  be  executed  on  the  day  and 

year  first  above  written. 

Fredericksen,  Hansen  &  Drummond, 

grantor, 
Charles  Miller,  purchaser. 

Witness :     F.  M.  Fredericksen,  Oscar  Guyer." 
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Appellant  testified  that  the  signature  of  the  firm  name 
to  the  contract  retained  by  appellee,  was  his. 

On  the  contract  price  of  $560  there  was  paid  at  the  time 
the  contract  was  entered  into  the  sum  of  $80,  on  account 
of  the  principal  sum,  and  $28.80  for  one  year's  interest  in 
advance,  at  six  per  cent,  on  the  remaining  $480,  which  was 
divided  into  six  deferred  annual  payments  of  $80  each  and 
interest  in  advance  on  what  remained.  These  postponed  or 
deferred  payments  are  the  ones  specified  in  the  contract  as 
first,  second,  third,  fourth,  fifth  and  sixth  paj^ments. 

"We  think  it  fairly  deducible  from  the  evidence  that  ap- 
pellee gave  a  promissory  note  to  Fredericksen,  Hansen  & 
Drummond  for  the  amount  of  each  installment  of  $80,  with 
interest  on  the  whole  up  to  the  date  of  maturity  of  the 
installments  respectively,  and  that  those  notes  are  what  is 
called  in  the  contract  "  his  promissory  note  *  *  *  pay- 
able on  the  dates  named  above." 

It  appears  from  the  evidence  that  the  firm  of  Frederick- 
sen,  Hansen  &  Drummond  was  dissolved  some  time  in  July, 
1884,  and  that  the  appellant,  Hansen,  removed  his  oflice  to  a 
different  and  separate  location  from  that  of  his  former 
partners.  Before  the  firm  dissolved,  Miller  paid  to  the 
appellant,  Hansen,  for  the  firm,  the  note  for  $104,  represent- 
ing the  installment  due  October  31,  1884,  in  advance  of  its 
maturity,  but  neither  the  exact  date  of  payment,  nor 
whether  the  note  was  ever  surrendered  to  Miller  or  not, 
appears. 

On  July  22,  1884,  Miller,  through  one  Charles  Shogren, 
paid  to  Hansen  the  note  for  $90.20,  representing  the  install- 
ment due  October  31,  1885,  and  the  only  evidence  of  the 
surrender  of  that  note  to  Miller  lies  in  the  following  letter : 

"  W.  T.  Hansen, 

late  of 

Frederickson,  Hansen  &  Drummond, 

Western  Lands, 

26  North  Clark  Street. 

Chicago,  III.,  July  24,  1884. 

Charles  Shogken,  4104  Shurtlefl  Ave.,  City. 
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Dear  Sir: — Enclosed  please  find  note  of  Charles  Miller 

for  $99.20,  which  you  have  paid  for  some  days  ago. 

Yours  truly 

W.  T.  Hansen, 

pp.  G.  G.  Groeyer. 
Enclosed,  note  $09.20/' 

The  testimony  of  appellant  concerning  what  occurred  at 
the  time  the  payment  last  referred  to  was  made  through 
Shogren,  was  as  follows : 

"On  the  22d  day  of  July,  188 i,  Mr.  Miller,  or  some- 
body representing  him,  came  to  my  office  to  pay  a  note 
that  was  due  under  this  contract;  I  told  him  that  I  did  not 
have  the  note  and  had  nothing  to  do  with  it;  that  it  was 
with  the  Merchants  Exchange  Bank  in  Milwaukee,  and 
that  if  he  wanted  me  to  I  would  send  the  money  for  him  up 
to  Milwaukee  and  get  the  note;  he  then  paid  the  money  to 
me;  I  sent  it  up  to  Milwaukee  the  same  day  and  got  the 
note  back  the  next  dav  and  returned  it.  I  told  him  that  all 
the  contracts  issued  by  Fredericksen,  Hansen  &  Drummond 
had  been  transferred  to  the  Merchants  Exchange  Bank  in 
Milwaukee,  in  trust  for  the  purchasers,  and  that  when  they 
paid  their  money  to  the  bank  they  would  get  their  deed; 
that  I  had  nothing  to  do  with  it,  but  I  would  send  the 
money  up  for  them  if  they  wanted  me  to,  and  get  the  notes 
and  return  them  to  them;  I  did  not  tell  him  in  that  conver- 
sation to  go  to  Fredericksen  and  pay  this  money,  because 
Fredricksen  had  nothing  to  do  with  it;  he  knew  that  the 
firm  of  Fredricksen,  Hansen  &  Drummond  was  dissolved, 
*  *  *  as  all  the  purchasers  were  notified  by  mail,  at 
the  time  of  the  dissolution."  It  clearly  appears  elsewhere, 
that  the  statements  just  recited  were  made  to  Shogren  and 
not  to  Miller.  Miller  was  not  present,  but  had  sent  the 
money  by  Shogren.  The  next  three  payments  were  made 
to  Fredericksen,  the  former  partner  of  appellant  in  the  firm 
of  Fredericksen,  Hansen  &  Drummond. 

Appellee  testified  that  he  made  those  paj'^ments  to  Fred- 
ericksen because  Hansen,  appellant,  told  him  after  he  had 
paid  the  first  two  notes,  that  he  did  not  have  anything 
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more  to  do  with  it,  and  "  to  go  over  to  Mr.  Fredericksen 
and  pay  him."  When  the  last  payment  became  due, 
appellee  went  again  to  Fredericksen's  office,  but  Frederick - 
sen  being  absent,  and  because  of  having  heard  that  there 
was  something  wrong  about  Fredericksen's  affairs,  he 
refused  to  leave  the  money  with  Fredericksen's  son,  and 
went  again  to  the  office  of  Hansen,  the  appellant.  Fred- 
ericksen, it  seems,  had  in  fact  absconded  before  that  time. 
The  clerk  in  charge  of  appellant's  office  refused  to  permit 
appellee  to  go  into  the  room  where  appellant  was,  and 
refused  to  accept  from  him  for  appellant  the  money  for  the 
last  payment.  After  staying  in  appellant's  office  for  about 
an  hour,  and  being  unable  to  speak  to  appellant,  or  have 
what  he  calls  a  tender  of  the  last  payment  accepted  by  the 
clerk  to  whom  he  offered  it,  the  appellee  went  away  and 
subsequently  brought  this  suit  without  any  further  attempt 
to  pay. 

In  addition  to  the  payments  indicated,  the  appellee  paid 
taxes  on  the  land  for  the  years  1883  to  1887.  inclusive, 
aggregating  the  sum  of  $40.43,  and  introduced  in  evidence 
receipts  of  the  proper  county  treasurer  for  the  same.  Ap- 
pellee's testimony,  which  stands  uncontradicted  on  tliat 
point,  is  that  he  paid  the  taxes  through  appellant  for  a 
time,  and  afterward  through  Fredericksen,  or  in  other 
words,  as  the  witness  testified,  they  collected  the  taxes  from 
him  and  procured  the  tax  receipts  for  him. 

It  is  apparent  from  the  testimony  of  appellant  that  at  or 
about  the  time  of  the  dissolution  of  the  firm  of  Frederick- 
sen,  Hansen  &  Drummond,  the  contract  in  question  was 
transferred  to  the  Merchants  Exchange  Bank  in  Milwaukee, 
but  upon  what  terms  or  conditions  the  transfer  was  made, 
is  not  susceptible  of  certain  determination  from  the  evidence 
in  the  case. 

Appellant  testified  that  the  firm  of  Fredericksen,  Hansen 
&  Drummond  held  its  claim  to  the  land  under  a  contract  of 
purchase  from  a  Scottish  company,  and  that  "  this  contract, 
together  with  the  duplicate  contract  to  Miller,  was  turned 
over  to  the  Merchants  Exchange  Bank  when  the  firm  of 
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Fredericksen,  Hansen  &  Drummond  dissolved;"  that  the 
bank  paid  the  Scottish  company  the  balance  due  upon  the 
original  contract  of  purchase  and  "  took  out  a  deed  in  the 
name  of  the  cashier  of  the  bank,  who  has  held  that  deed 
since  1887,  and  has  at  any  time  been  able  to  furnish  Mr. 
Miller  his  deed  whenever  he  should  pay  the  money."  This 
is  the  only  positive  evidence  in  the  case  as  to  the  circum- 
stances under  which  the  contract  in  question  was  transferred 
to  the  bank.  All  the  other  evidence  in  the  case  on  that 
point  is  included  in  what  appellant  said  he  told  Shogren, 
but  he  does  not  testify  tha^what  he  told  Shogren  was  the 
fact.  It  may  be  said,  therefore,  to  be  mere  conjecture 
whether  the  contract  had  been  absolutely  sold  and  assigned, 
or  deposited  as  collateral  security,  or  transferred  in  trust 
for  some  purpose,  to  the  bank.  Whether  the  bank  looked 
to  the  appellee  primarily,  or  held  his  contract  and  notes 
merely  as  collateral  security  to  an  obligation  of  Frederick- 
sen,  Hansen  &  Drummond,  or  in  trust  for  some  purpose, 
nowhere  appears,  unless  the  statement  of  appellant  that  the 
bank  notified  him  that  the  pa^anents  were  due  from  Miller, 
casts  light  upon  the  question. 

If  the  relationship  of  the  bftnk  to  the  papers  in  question 
were  such  as  to  impose  any  new  duty  upon  appellee,  it 
should  have  been  made,  by  appellant,  so  to  appear.  The 
question  of  what  the  exact  attitude  of  the  bank  may  have 
been  in  the  transaction  is  important  as  aiding  to  elucidate 
the  duty  of  the  appellee  in  the  matter  of  to  whom  he  was 
bound  to  make  payments  or  tender  thereof  before  he  could 
sustain  an  action  for  damages,  or  to  recover  back  moneys 
paid  by  him  on  the  contract. 

Appellee's  declaration  consisted  of  a  special  count  for 
damages  for  breach  of  the  contract  to  convey,  and  the  com- 
mou  counts.  The  objection  of  appellant  that  the  contract 
had  not  been  performed  by  appellee  by  making  the  pay- 
ments required  of  him,  and  that  he  made  no  demand  for  a 
deed  at  the  time  he  offered  in  appellant's  office  to  make  the 
last  payment,  we  do  not  regard  as  Avell  founded.  By  the 
terms  of  the  contract  between  the  parties,  the  appellee 

Vol.  XLIV  96 


i 


I 


N 


562  Appellate  Courts  of  Illinois. 

Vol.  44.]  Hansen  v.  Miller. 

bound  himself  to  make  the  payments  specified  to  Freder- 
icksen,  Hansen  &  Drummond,  at  their  office,  and  the  latter 
agreed  upon  such  payments  being  made  to  make  to  appellee 
a  warranty  deed  of  the  land.  It  is  clear  from  the  evidence 
that  all  the  payments  provided  for  by  the  contract,  except 
the  last  one,  due  October  31,  1889,  were  actually  made, 
either  to  the  firm  of  Fredericksen,  Hansen  &  Drummond, 
before  its  dissolution,  or  t6  the  appellant,  Hansen,  and 
Fredericksen,  former  partners  in  that  firm,  after  dissolution. 

"The  rule  seems  to  be  well  .settled  by  the  authorities, 
that  after  a  dissolution  of  a  parthership,  either  partner  may 
receive  a  debt  due  the  firm,  notwithstanding  an  agreement 
between  the  partners,  of  which  the  debtor  has  notice,  that 
one  of  their  number  or  a  third  person  shall  alone  collect 
and  pay  the  debts."  Gordon  v.  Freeman,  11  111.  14,  and 
cases  cited. 

While,  under  the  authority  of  the  case  just  cited,  the  rule 
there  laid  down  would  not  apply  where  ordinary  partner- 
ship effects  had  been  assigned  so  as  to  vest  the  legal  or 
equitable  interest  of  the  partnership  in  the  assignee,  of 
which  the  debtor  had  notice,  there  was  not  sufficient  evi- 
dence in  the  case  under  consideration  that  appellee  had 
notice  that  the  contract  in  question  had  been  assigned  to  a 
third  person. 

The  only  evidence  tending  in  that  direction  is  what  was 
said  to  Shogren  by  appellant,  as  already  quoted,  and  without 
evidence  that  it  reached  appellee,  it  was  not  notice  to  him. 
Shogren's  authority  as  agent  for  appellee  ap]}ears  to  have 
been  only  that  of  a  mere  messenger  to  carr}'-  appellee's 
money  to  a{)pellant.  His  agency  appears  to  have  been  lim- 
ited to  the  one  thing  of  paying  over  the  money  to  Hansen. 

The  evidence  failing  to  show  that  appellee  had  notice  of  j 

any  assignment  to  the  bank,  even  if  any  beneficial  int«^rest 
in  the  contract  ever  did  pass  by  the  transaction,  whatever 
it  was,  appellee  had  the  right  to  make  payment  to  Freder- 
icksen, whether  he  was  so  directed  by  appellant  or  not. 
And  by  the  same  right  he  was  entitled  to  make  a  tender  to 
apj>ellant  of  the  amount  of  the  last  payment. , 
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It  is  unnecessary  to  determine  whether  the  offer  of  the 
money  that  was  made  by  appellee  to  the  clerk^of  appellant 
in  his  office,  fulfilled  the  requirements  of  a  strict  lawful 
tender  or  not.  He  there  declared  his  readiness  to  pay,  and 
offered  to  pay  to  the  clerk  the  money,  but  was  told  it  was 
of  no  use.  He  demanded  to  be  permitted  to  see  appellant, 
who  was  in  the  adjoining  i'oom,  and  was  told  by  the  clerk 
that  he  could  not  see  him,  and,  after  waiting  an  hour,  went 
away.  v 

It  is  shown  by  the  testimony  of  ap|)ellant  that  he  and  his 
partners  had,  in  some  fashion,  transferred  the  contract, 
under  which  their  claim  to  the  land  existed,  to  the  bank, 
and  that  the  bank  had  acquired  title  and  held  the  land  under 
a  deed  to  its  cashier.  Neither  the  appellant  nor  his  former 
partners  were  in  a  position  with  reference  to  the  land  to 
accept  the  money,  and  he  was  not  at  liberty  to  screen  him- 
self from  liability  because  of  any  technical  informality  in 
the  manner  of  tendering  the  payment.  For  the  same  rea- 
son he  could  not  insist  upon  the  demand  for  a  deed. 

By  his  own  statements  he  could  not  have  honestly  received 
the  money  and  could  not  hate  given  title  to  the  land. 
Under  such  circumstances,  the  law  does  not  impose  the 
necessity  of  strict  formalities,  either  of  tender  of  payment 
or  demand  for  convevance. 

By  the  covenants  of  their  contract,  Fredericksen,  Hansen 
&  Drummond  bound  themselves  to  give  appellee  their  war- 
ranty deed  of  the  land.  Under  that  agreement  the  appellee 
was  entitled  to  have  their  personal  covenants  as  a  security 
for  the  title,  and  he  could  not  be  compelled  to  give  up  that 
right.  Crabtree  v.  Levings,  53  111.  526.  This,  it  is  clear, 
the  appellant  was  not  in  a  position  to  furnish.  Although  he 
and  his  partners  had  a  right  to  part  with  their  interest  in 
the  land  and  dispose  of  their  contract  rights  as  against  appel- 
lee, they  could  not,  by  so  doing,  rid  themselves  of  their  duty 
to  appellee  without  his  consent.  Notice  to  appellee  of  the 
transfer  to  the  bank  and  of  his  consent  thereto  was  necessary 
in  order  to  have  made  it  his  duty  to  pay  the  bank,  and  look 
to  it  for  a  conveyance,  and  was  sought  to  be  shown  by  the 
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statements  of  appellant  to  Shogren,  and  by  a  question  put 
to  appellee  jon  cross-examination,  which  v\ras  objected  to 
and  the  objection  sustained.  As  already  stated,  Shogren's 
authority  was  one  limited  to  the  mere  act  of  payment,  and 
there  was  no  appearance  of  any  greater  authority  resting  in 
him.  He  could  not,  by  an  act  of  his,  in  that  connection, 
make  a  different  contract  for  appellee,  nor,  as  already  said, 
were  the  statements  made  to  him  by  appellant  notice  to 
appellee. 

The  question,  to  which  objection  was  sustained  on  the 
cross-examination  of  appellee,  would,  if  answered  affirma- 
tively, have  shown  that  appellant  told  appellee  that  the  part- 
nership had  been  dissolved,  and  that  the  contract  in  question 
had  been  turned  over  to  Mr.  Nunnemacher,  of  Milwaukee, 
and  that  he  was  the  only  person  having  authority  to  receive 
payment  or  to  make  performance.  These  facts,  if  disclosed, 
would,  have  been  both  material  and  competent,  under  the 
rule  that  "  where  one  party  to  an  executory  contract  gives 
the  other  notice  of  rescission,  the  latter  can  not  persist  in 
executing  his  part  of  the  contract,  and  charge  the  former 
with  conveyances  that  w^ould  follow  a  complete  execution 
before  notice  of  rescission."  Horr  v.  Slavik,  35  111.  App.  140, 
and  cases  cited.  In  other  other  words,  appellee  could  not 
have  gone  on  making  wrongful  payments  after  notice  to  him 
of  facts,  which,  in  law,  would  have  amounted  to  a  rescission, 
and  thereby  have  increased  the  damages  against  appellant. 
It  would  then  have  become  his  duty  to  have  made  the  dam- 
ages as  light  as  possible. 

But  this  assigned  error  occurred  on  the  cross-examination 
of  appellee,  who  was  the  first  witness  called  on  the  trial, 
and  one  of  the  objections  to  the  question  was,  that  it  was 
not  cross-examination. 

Later  on  the  appellant  took  the  stand  as  a  witness  on  his 
own  behalf,  and  although  he  was  the  same  person  referred 
to  in  the  excluded  question,  as  having  made  the  assumed 
statements  to  appellee,  no  question  was  asked  him  concern- 
ing any  such  statements,  and  he  did  not  testify  to  any  such 
conversation.     Sustaining  the  objection  on  the  ground  that 
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the  question  was  not  cross-examination,  did  not  preclude  the 
appellant  from  offering  to  prove  the  same  thing  sought  by 
the  excluded  question,  when  he  came  to  put  in  his  defense. 
The  rule  that  where  an  adverse  ruling  has  once  been*" 
obtained  and  exception  taken,  other  offers  governed  by  such 
ruling  need  not  be  made,  (1  Thompson  on  Trials,  Sec.  686, 
Mackin  v.  Blythe,  35  111.  App.  216,)  has  no  application  to 
such  a  case.  We  must,  therefore,  assume  that  the  error  in 
sustaining  the  objection  to  the  question,  was  a  mere  error  in 
theory,  and  not  one  in  substance.  It  is  only  substantial 
errors  that  call  for  a  reversal  of  the  case. 

We  may  further  say  from  a  thorough  examination  of  all 
the  testimony  of  both  appellant  and  appellee,  we  are  con- 
vinced the  error  in  no  way  harmed  the  appellant.  It 
becomes  well  nigh  apparent  that  no  such  statements  were 
ever  made  by  appellant  to  appellee,  when  In  addition  to  the 
direct  evidence  we  take  into  account  the  improbability  that 
appellee  would  have  gone  on  and  made  payments  to  Fred- 
ericksen  after  notice  of  a  transfer  to  a  third  party. 

The  question  as  to  whether  appellee,  having  paid  the 
third,  fourth  and  fifth  installments  to  Fredericksen  without 
taking  up  his  notes,  is  liable  on  the  notes  representing  those 
installments  which  may  be  outstanding,  is  an  entirely jdiffer- 
ent  one  from  that  presented  in  this  case.  This  action  is  for 
damages  for  a  breach  of  contract,  and  it  is  no  defense  to 
appellant  that  appellee  may  be  liable  in  another  action  to 
some  one  else. 

Whether  at  the  time  appellee  went  to  the  office  of  appel- 
lant to  pay  the  third  deferred  installment,  the  latter  told  the 
former  to  make  payments  to  Fredericksen,  can  not  be  said  to 
be  clearly  established.  Appellee  testifies  positively  on  cross- 
examination  :  "  He  (Hansen)  told  me  that  he  did  not  have 
anything  to  do  with  it.  He  told  -me  to  go  over  to  Mr. 
Fredericksen  and  pay  him,  *  *  *  so  I  went  over  there 
and  paid  three  more  notes  to  Mr.  Fredericksen."  The  only 
positive  evidence  opposed  to  this  testimony  is  that  of  the 
appellant,  who  in  answer  to  the  question  put  by  his  counsel, 
"  Did  you  in  that  conversation  tell  him  to  go  Fredericksen 
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and  pay  this  money  ? "  answered,  "  Why  no;  Fredericksen 
had  nothing  to  do  with  it,  and  I  could  not  have  told  him  so." 

But  it  appears  most  plainly  that  the  conversation  referred 
to  in  the  question  was  that  had  by  appellant  with  Shogren 
at  the  time  he  paid,  for  appellee,  the  second  deferred  install- 
ment. But,  in  any  event,  the  case  was  tried  by  the  court 
without  a  jury,  and  no  proposition  of  law  w^  submitted  to 
him.  He  saw  and  heard  the  witnesses,  and  in  so  far  as  there 
was  any  conflict  in  the  evidence  on  that  point  or  any  other, 
it  was  his  province  to  reconcile  it  and  decide  upon  it,  and 
we  are  unable  to  see  but  that  he  decided  according  to  the 
fair  weight  of  the  evidence.  The  finding  and  judgment  of 
the  court  below  was  for  $686.71.  That  sum  seems  to  be 
$40  in  excess  of  the  damages  proved  by  appellee.  No  men- 
tion, however,  of  such  excess,  is  made  by  counsel  in  brief  or 
argument.  But  if  there  were,  we  could  not  reverse  on  that 
ground,  the  attention  of  the  court  below  not  having  been 
called  to  it  on  the  motion  for  a  new  trial.  Memorv  v.  Xie- 
pert,  33  111.  App.  131;  Obennan  Brewing  Co.  v.  Ohlerking, 
33  111.  App.  ^6,  and  cases  cited. 

The  judgment  of  the  Superior  Court  will  be  affirmed. 

Judgment  affirmed. 

WatebmaNj  J.,  dissents. 


William  Schweicker  et  al. 
Geobge  Husser  et  al. 

Injunctions — Ecclesiastical  Law, 

1.  A  purely  legislative  body  may  not,  aa  a  general  rule,  delegate  to 
another  body  its  legislative  functions;  but  it  may  be  done  in  certain  cases 
where  the  delegated  power  is  partly  legislative  and  partly  executive. 

2,  A  civil  court  should  proceed  with  great  hesitancy  to  declare  that 
an  ecclesiastical  body,  having  plenary  power,  has  so  far  overstepped  the 
limits  of  its  authority  in  a  purely  ecclesiastical  matter  as  to  warrant  its 
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interference.  As  a  general  rule  civil  courts  should  not  interfere  unless 
there  has  been  a  violation  of  the  law  of  the  l^d,  or  a  clear  subvei'sion 
of  the  fundamental  law  of  the  church. 

8.  In  a  controversy  as  to  which  of  two  bodies,  that  convened  in  dif- 
ferent plaees,  ^as  the  true  general  conference  of  a  given  church,  each  of 
said  bodies  laying  claim  thereto,  this  court,  upon  an  examination  of  the 
discipline  thereof,  holds  that  the  one  held  at  Indianapolis,  Indiana,  was 
entitled  to  be  so  considered* 

4  Ux)on  a  bill  filed  to  restrain  a  clergyman  from  occupying  a  given 
puipit,  and  from  excluding  one  of  complainants,  also  a  clergyman,  there- 
from, this  court  declines,  in  view  of  the  evidence,  to  interfere  with  the 
decree  for  the  complainants. 

'  [Opinion  filed  June  27, 1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon-  HE:NRr  M.  Shepaed,  Judge,  presiding. 

Mr,  A.  M.  Pence,  for  appellants. 

Messrs.  Judd,  Eitchie  &  Esher,  for  appellees. 

Gary,  J.  This  is  a  church  quarrel,  the  facts  in  relation 
to  which  are  sufficiently  stated  in  the  opinion  of  Judge 
Shepard,  who,  having  tried  the  case  in  the  Superior  Court, 
takes  no  part  in  its  decision  here,  but  whose  opinion  the 
presiding  justice  and  I  adopt  as  the  opinion  of  this  court. 

Whether  the  case  shows  t^at  the  title  to  the  realty,  the 
church  edifice  and  grounds,  is  so  vested,  or  that  the  appellees, 
who  were  complainants  below,  have  such  an  interest  as  to 
warrant  the  interference  of  a  court  of  equity,  we  do  not 
consider. 

Of  Sec.  71  of  the  "  Discipline  "  of  the  denomination  called 
the  Evangelical  Association  of  North  America,  the  brief  of 
the  appellants  sa^'^s :  "  The  true  construction  of  this  section 
constitutes  substantially  the  only  question  involved  in  this 
case;"  and  it  asks  "a  decision  thereon,  in  order  that  peace 
may  be  secured  between  the  warring  factions  of  this  asso- 
ciation in  this  State,  and  there  can  be  no  peace  until  this 
*    *    *    question  is  authoritatively  decided."     That  au- 
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thoritative  decision  can  be  only  by  the  Supreme  Court,  and 
to  our  minds  it  should  be  such  as  Judge  Shepard  has  made, 
and  for  the  reasons  he  has  given.  The  decree  of  the  Supe- 
rior Court  is  therefore  affirmed.  The  opinion  of  Judge 
Shepard  is  as  follows : 

Shepabd,  J.  "  The  complainant,  Husser,  is  a  preacher  in 
the  church  known  as  the  Evangelical  Association  of  North 
America,  and  so  is  the  defendant,  Schweicker.  Each  of 
them  claims  to  be  the  duly  appointed  preacher  and  pastor  of 
the  St.  John's  Society  of  said  church,  in  Chicago,  by  virtue 
of  his  assignment  thereunto  in  the  manner  and  by  the  author- 
ity prescribed  in  the  rules  governing  said  church  organiza- 
tion, known  as  its  discipline,  and  each  one  has  numerous 
adherents,  members  of  said  church,  some  of  whom  are 
respectively  co-complainants  and  co-defendants  in  tliis  suit. 
Schweicker  and  his  adherents  are  in  occupancy  of  the  church 
edifice  belonging  to  said  local  society,  and  exclude  Husser 
from  officiating  therein  as  preacher,  and  this  suit  is  brought 
to  restrain  such  occupancy  and  exclusion  by  way  of  injunc- 
tion. This  particular  difficulty  has  grown  from  and  is  a 
part  of  the  much  greater  controversy  existing  in  the  said 
Evangelical  Association  between  what  may,  for  short,  be 
called  the  Bishops  Esher  and  Bowman  faction  on  the  one 
side,  and  the  Bishop  Dubs  faction  on  the  other. 

The  complainant,  Husser,  bases  his  claim  of  right  to  exer- 
cise the  functions  of  preacher  and  pastor,  as  stated,  upon 
the  claim  of  authority  and  supremacy  of  the  first  named 
faction,  and  the  defendant  Schweicker,  holds  possession  upon 
tlie  claim  of  authority  and  supremacy  of  the  last  named 
faction;  and  hence  it  becomes  necessary  to  determine  as  be- 
tween these  two  rival  sources  of  power,  which  one  is  the 
lawful  authority. 

Were  I  persuaded  that  the  decree  to  be  entered  at  this 
time  w^ould  finally  end  this  unfortunate  controversy,  it 
would  be  of  profit  to  examine  into  and  discuss  the  history 
of  the  Evangelical  Association  during  its  hundred  years  of 
existence,  its  system  of  organization  and  discipline,  and  each 
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one  of  the  numerous  phases  of  the  controversy  set  forth  in 
the  pleadings.    But,  to  quote  the  poet, 

*  Christians  have  burnt  each  other,  quite  persuaded 
That  aU  the  Apostles  would  have  done  as  they  did ; ' 

and  there  is  no  likelihood  that  the  armor-bearers  will  lay 
aside  the  sword  of  the  law  until  the  court  of  last  resort 
shall  have  decided  the  contest,  and  it  will  therefore  suffice, 
if,  in  this  out-post  engagement,  I  confine  myself  to  a  single 
controlling  issue. 

Shortly  after  the  adjournment  of  the  general  conference 
of  Buifalo,  in  1887,  accusations  of  one  kind  and  another 
were  made  against  each  one  of  the  three  bishops  of  the 
church — Esher,  Bowman  and  Dubs — and  such  charges 
finally  took  form,  and  culminated  in  the  separate  trip,l  and 
suspension  of  each  of  said  bishops.  Whether  either  one  of 
those  trials  was  regular,  or  the  sentences  of  suspension  im- 
posed were  valid  and  binding,  it  is  not  necese  ai^y  in  this  suit 
to  decide,  for  the  reason  that  all  of  the  proceedings  and 
judgments  in  those  cases  have  been  reviewed,  and  the  va- 
lidity thereof  finally  and  conclusively  determined  by  one  of 
two  pretended  general  conferences  of  the  church,  held  in 
October,  1891,  before  the  commencement  of  this  suit.  By 
the  discipline,  as  it  is  termed,  of  the  church,  the  general 
conference  is  declared  to  be  the  supreme  authority,  and  as 
such  its  action  in  ecclesiastical  matters  is  not  subject  to 
review  by  any  other  tribunal,  civil  or  ecclesiastical.  The 
serious  difficulty  occurs,  however,  in  determining  which  one 
of  the  two  bodies  that  convened  in  October,  1891,  in  Phila- 
delphia and  Indianapolis,  respectively,  was  the  true  gen- 
eral conference  of  the  church,  each  of  said  bodies  laying 
claim  thereto.  One  or  the  other  was  certainly  the  true 
,  body. 

The  method  of  convening  a  general  conference  is  pre- 
scribed by  the  discipline  of  the  church,  as  follows: 

*  Sec.  71.  The  time  and  place  of  the  general  conference 
shall  be  appointed  by  the  bishoi)s,  with  tlie  consent  of  the 
majority  of  the  conference;  and  if  there  be  no  bishop  pres- 
ent, the  genei'al  conference  shall  do  it  by  a  majority  of 
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votes,  or  the  oldest  annual  conference,  who  then  shall  give 
the  other  annual  conferences  due  notice  of  the  time  and 
place.' 

Acting  in  the  line  of  authority  conferred  by  the  section 
just  quoted,  the  general  conference  which  assembled  in 
Buffalo  in  1887,  concerning  the  regularity  of  which  there  is 
no  question,  resolved  that  the  next  general  conference 
should  be  held  on  the  first  Thursday  in  October,  A.  D.  1891, 
and  that  the  matter  of  appointing  the  place  of  holding  the 
same  should  be  left  to  the  board  of  publication.  The  reso- 
lution appointing  the  time  for  the  next  general  conference, 
as  well  as  that  conferring  upon  the  board  of  publication  the 
duty  of  appointing  the  place  for  holding  the  same,  was 
adopted  unanimously,  no  one  questioning  the  power  of  the 
general  conference  to  delegate  to  the  board  of  publication 
the  duty  of  appointing  the  place  until  long  after  the  ad- 
journment of  the  conference.  In  October,  1890,  the  board 
of  publication  met,  and  claiming  to  act  by  virtue  of  the 
resolution  of  the  general  conference  of  1887,  already  referred 
to,  appointed  Indianapolis  as  the  place  for  the  assem- 
bling of  the  next  general  conference;  and  by  that  time,  dis- 
sension .having  spread,  a  certain  faction  in  the  East  Pennsyl- 
vania annual  conference,  adherents  of  Bishop  Dubs,  at  a 
meeting  in  February,  1891,  claiming  to  be  the  East  Pennsyl- 
vania conference  and  therefore  the  oldest  annual  confer- 
ence, and  by  reason  thereof  entitled,  under  the  power  con- 
ferred upon  it  by  the  section  of  the  discipline  already 
quoted,  to  appoint  the  place  for  the  meeting  of  the  next 
general  conference,  appointed  the  city  of  Philadelphia  as 
such  place. 

The  two  general  conferences  met  at  the  same  time  but  at 
different  places,  and  were  respectively  dominated  at  Indian- 
apolis by  the  supporters  of  Bishops  Esher  and  Bowman,  and 
at  Philadelphia  by  the  supporters  of  Bishop  Dubs.  The 
conference  held  at  Indianapolis  annulled  and  set  aside  as 
void  the  sentences  of  suspension  against  Bishops  Esher  and 
Bowman,  and  confirmed  that  against  Bishop  Dubs;  and  the 
Philadelphia  conference  sustained  the  sentences  against  the 
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two  first  named  biihops,  and  set  aside  that  against  the 
latter.  Each  conference  claimed  itself  to  be  the  only  duly 
appointed  general  conference  of  the  church,  and  ujJbn  the 
correctness  of  this  assumption  and  claim  by  either  one,  the 
rights  of  the  respective  parties  to  this  suit  depend. 

Admitting  the  oldest  annual  conference  to  be  that  of 
East  Pennsylvania,  the  right  of  that  body  to  fix  the  place 
of  holding  the  general  conference  is  quite  plain,  if  neither 
of  the  methods  first  entitled  to  be  employed  for  that  pur- 
pose have  been  resorted  to.  The  methods,  and  the  only 
ones,  provided  by  the  discipline  for  the  calling  of  a  general 
conference,  are  found  in  Sec.  71,  already  quoted.  It  is 
therein  unmistakably  provided  that  the  time  and  place  may, 
in  the  first  instance,  be  appointed  by  the  bishops,  with  the 
consent  of  a  majority  of  the  conference.  In  attempted  com- 
pliance with  this  method  the  Buffalo  conference  in  1887 
fixed  the  time,  but  left  the  matter  of  appointing  the  place 
to  the  board  of  publication,  which,  as  before  stated,  subse- 
quently acted  by  appointing  Indianapolis  as  the  place. 
Was  the  delegation  to  the  board  of  publication,  by  the  unan- 
imous vote  of  the  general  conference,  including  the  three 
.bishops,  of  the  matter  of  selecting  the  place,  a  compliance 
w^ith  the  discipline  ?  or  rather,  was  it  such  a  violation  of  the 
discipline  as  to  permit  of  the  alternative  right  of  another 
body  to  assume  the  act  of  delegation  to  be  void,  and  there- 
upon claim  and  exercise  the  alternative  power  ? 

A  purely  legislative  body  may  not,  as  a  general  rule,  del- 
egate to  another  body  its  legislative  functions.  And  yet 
there  is  a  class  of  cases  where  the  delegated  power  is  partly 
legislative  and  partly  executive,  like  the  fixing  of  tolls  by 
canal  commissioners,  and  the  fixing  of  insj)ection  fees  by 
warehouse  commissioners,  duties  that  the  legislature  has 
undoubted  power  to  perform,  that  the  Supreme  Court  of 
this  State  has  held  the  legislature  might  well  delegate. 
The  board  of  publication  was  an  executive  body  of  the 
church,  existing  under  the  discipline,  to  which  the  general 
conference  might,  without  doubt,  commit  the  duty  of  pro- 
curing a  hall  for  the  meeting  of  the  conference  and  all 
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plans  for  the  entertainment  of  delegates,  and  it  is  difficult  to 
distinguish  wherein  the  duty  of  inquiring  into  and  fixing 
upon  tlie  place  for  holding  the  next  conference  partakes  of 
legislation  in  any  material  degree  beyond  that  of  perform- 
ing such  other  details  as  those  mentioned.  Both  are  merely 
directory  and  executive  in  character,  and  are  mere  adminis- 
trative details  to  enable  the  governing  body  of  the  church  to 
conveniently  perform  its  legislative  functions.  And  indeed 
it  seems  to  me  to  be  a  very  strained  interpretation  of  that 
section  of  the  discipline  covering  this  question  to  argue 
otherwise.  The  language  is :  '  The  time  and  place  of  the 
general  conference  shall  be  appointed  by  the  bishops,  with 
the  consent  of  the  majority  of  the  conference.'  An  ap- 
pointment of  time  and  place  by  the  bishops  is  not  in  the 
line  of  legislation,  and  iieither  is  the  act  of  concurrence  by 
a  majority  of  the  conference.  The  latter  is  a  mere  prereq- 
uisite to  the  taking  effect  of  an  act  by  the  bishops.  It  has 
never  been  supposed  tliat  the  appointment  by  the  executive 
of  the  United  States,  or  of  a  State,  of  an  officer  to  whose 
appointment  the  consent  of  the  Senate  is  necessary,  is  a 
legislative  act  by  either  the  executive  or  the  Senate.  The 
language  of  the  Constitution  of  the  United  States  providing 
that  the  President,  '  by  and  with  the  advice  and  consent  of 
the  Senate,  shall  appoint '  certain  officers,  is  not  unlike,  in 
effect,  that  of  the  discipline  quoted. 

If,  however,  it  should  be  that  what  was  done  in  leaving 
to  the  board  of  publication  was  an  unauthorized  act  of  dele- 
gation, there  is  another  view  to  be  talcen  of  the  matter. 
The  three  bishops  of  the  church  were  present  in  their  official 
capacity,  and  in  full  and  unquestioned  exercise  of  their  pre- 
rogatives as  bishops  of  the  Buffalo  conference,  and  all  that 
was  there  done  in  the  matter  under  consideration  was  with 
their  consent  and  by  unanimous  approval  of  the  conference. 
The  bishops,  together  with  eight  other  persons  elected  by 
the  general  conference,  constituted  the  board  of  publica- 
tion, and  two  of  the  bishops  did  actually  participate  in  the 
proceedings  of  that  body  when  Indianapolis  was  selected  as 
the  place  for  holding  the  next  general  conference. 


First  District — March  Term,  1892.         573 

»  ■  ■      ■         M^^^^W^— ^^»  ■  ■  ■  ■  »BP^.     ■    —  ■  .—     —  ■  -■  ■■■-■■■  ■■■■■■■■■■■■■ll  ,  i» 

Schweicker  v,  Husser. 

Furthermore,  as  a  matter  of  fact,  two-thirds  in  number 
of  all  the  annual  conferences  in  the  church,  viz.,  eighteen, 
out  of  a  total  of  twenty-five,  ratified  the  action  of  the 
board  of  public^ation  by  sending  delegates  to  the  Indianap- 
olis conference.  May  it  not  be  fairly  said  that  the  selection 
by  the  board  of  publication,  including  the  two  bishops, 
with  the  thereunto  previous  unanimous  consent  of  the  gen- 
eral conference,  was  an  act  of  the  bishops,  with  the  consent 
of  the  majority  of  the  conference,  in  sufficient  compliance 
with  the  letter  as  ^vell  as  the  spirit  of  the  discipline  of  the 
church  ?  But  whether  such  were  the  opinion  of  this  court 
or  not,  who  may  complain  or  who  question  ? 

Other  sections  of  the  discipline  pro\nde  as  follows : 

'  Sec.  73.  The  general  conference  shall  have  power  to 
make  rules  and  arrangements  for  our  church,  under  the  fol- 
lowinff  restrictions:'  and  there  follow  certain  enumerated 
limitations  not  touching  the  matter  in  question. 

'  Sec.  74.  The  general  conference  is  the  supreme  court 
of  law  in  the  church.  *  *  *  It  shall  have  power  to 
make  such  rules  and  regulations  as  will  enable  it  to  execute 
the  powers  conferred  upon  it.' 

The  convening  of  the  general  conference  is  a  matter  of 
purely  ecclesiastical  regulation,  and  if  the  method  therefor 
provided  by  the  discipline  has  been  faultily  exercised  by 
those  upon  whom  the  power  was  conferred,  the  judgment 
of  the  general  conference  as  'the  supreme  court  of  law  in 
the  church,'  upon  the  sufficiency  of  the  manner  in  which 
the  duty  was  to  be  |ierformed,  or  as  to  whether  what  was 
done  was  more  than  a  mere  "  arrangement "  for  church 
purposes,  is  determinative  and  conclusive  of  the  question, 
and  no  outside  tribunal  nor  any  subordinate  authority 
within  the  church  itself  may  interfere.  The  Buffalo  con- 
ference, by  unanimous  approval  of  the  method  itself  adopted 
for  the  convening  of  its  successor,  gave  a  determinative  con- 
struction of  Sec.  71,  and  placed  its  action  beyond  reversal 
or  review.  It  acted  upon  the  very  question  lying  at  the 
heart  of  this  controversey  and  settled  it.  Universal  assent 
in  that  conference  was  accorded  to  its  construction  as  to 
what  was  a  compliance  with  the  discipline  and  its  own 


574  Appellate  Courts  of  Illinois. 

Vol.  44.]  Schweicker  v.  Huaser. 

powers.  It  is  not  as  if  there  had  been  an  open  and  shame- 
less setting  at  naught  of  a  provision  of  the  discipline,  bind- 
ing upon  itself  as  well  as  others,  amounting  to  fraudulent 
conduct,  but  there  was  instead  a  clear  attempt  to  effectuate, 
in  a  manner  sanctioned  by  precedent  in  its  own  and  in  tlie 
counsels  of  othfer  churches  possessing  kindred  systems  of 
organization,  a  duty  imposed  upon  it  to  provide  a  time  and 
place  for  the  meeting  of  its  successor,  and  the  worst  that 
can  be  said  is  that  it  was  guilty  of  mere  irregularity  —  such 
an  irregularity  as  needs  no  citation  of  authorities  to  show 
did  not  invalidate  its  action.  It  appears  in  evidence  that  at 
a  former  time  in  the  history  of  the  church  a  closely  analogous 
method  of  fixing  the  place  for  holding  a  general  conference 
was  adopted  and  no  question  raised,  and  that  the  Methodist 
church,  the  parent  of  this  association,  has,  at  times,  adopte<l 
similar  means,  under  like  circumstances,  without  question. 
So  that  a  construction  by  usage  comes  to  the  further  aid  of 
the  validity  and  regularity  of  the  action  of  the  Buffalo  con- 
ference in  the  matter  under  consideration. 

To  conclude,  a  civil  court  should  proceed  with  great 
hesitancy  to  declare  that  an  ecclesiastical  body,  having 
plenary  power,  like  the  general  conference  of  this  church, 
had  so  far  overstepped  the  limits  of  its  authority  in  a  purely 
ecclesiastical  matter  as  to  warrant  its  interference.  As  a 
general  rule  it  may  be  said  that  the  civil  courts  should  not 
interfere  unless  there  has  been  a  violation  of  the  law  of  the 
land,  or  a  clear  subversion  of  the  fundamental  law  of  the 
church.  There  is  in  this  case  no  pretense  of  a  violation  of 
the  laws  of  the  land,  and  I  think  it  can  not  be  fairly  said 
that  the  discipline  of  the  church  has  been  given  anything 
more  than,  at  the  most,  a  doubtful  construction  by  the 
supreme  authority  within  the  church,  in  which  case,  as 
matter  of  law,  the  correctness  of  its  construction  is  pre- 
sumed. 

It  must,  therefore,  be  held  that  the  Indianapolis  con- 
ference was  the  true  and  regularly  constituted  general  con- 
ference of  1891,  and  it  following  that  the  conference  held  in 
Philadelphia  was  without  authority,  it  becomes  unnecessary 
to  determine  or  discuss  the  question  in  what  cases  the  alt€U^ 
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native  right  of  the  oldest  annual  conference  to  call  the  next 
general  conference  would  happen^  The  proceedings  of  the 
Indianapolis  conference  were  the  proceedings  of  the  only 
true  and  regular  general  conference  of  the  church  in  1891. 

During  the  argument  various  decisions  made  in  the  couree 
of  litigation  during  the  past  two  years,  and  involving  this 
controversy  in  the  Evangelical  Association,  have  been  cited 
by  counsel  for  both  sides.  With  one  exception,  all  of  these 
decisions  relate  to  the  state  of  affairs  in  the  church  as  thev 
existed  prior  to  the  convening  in  October  last  of  the  rival 
conferences  at  Indianapolis  and  Philadelphia,  and  discuss 
chiefly  the  regularity  of  the  alleged  suspensions  of  Bishops 
Esher  and  Bowman,  and  of  the  proceedings  of  the  rival 
annual  conferences  in  those  districts  where  divisions  in  such 
conferences  had  occurred.  Some  of  these  decisions  I  under- 
stand to  have  held  in  favor  of  the  validity  of  the  allege<l 
suspensions  of  the  bishops,  while  others  held  to  the  con- 
trary, but  I  do  not  consider  these  decisions  as  applicable  to 
the  case  at  bar,  for  the  plain  reason  that  since  their  rendi- 
tion the  highest  tribunal  of  the  church,  having  unquestion- 
able jurisdiction  in  the  premises,  has  passed  upon  the  same 
matters,  and  the  determination  of  that  body  in  this  regard 
is  conclusive  upon  the  civil  courts.  Each  of  the  rival  con- 
ferences at  Philadelphia  and  Indianapolis  claims  to  have 
disposed  of  all  these  matters.  I  have  also  seen  the  decision 
of  Judge  Shaw  in  the  case  of  Blaser  v.  Tobias,  rendered  in ' 
December  last,  since  the  meeting  of  said  general  conferences, 
and  discussing  the  proceedings  of  said  rival  conferences. 
But  after  giving  due  weight  to  the  reiusoning  of  Judge  Shaw 
in  that  opinion,  I  am  constrained  to  differ  from  him  so  far 
as  certain  expressions  therein  seem  to  recognize  the  regu- 
larity of  the  Philadelphia  conference.  • 

As  a  result,  the  Annual  Illinois  Conference,  held  in  April, 
1891,  and  presided  over  by  Bishop  Esher,  was  the  only  duly 
constituted  body  for  the  appointment  of  pastors  within  the 
Illinois  conference,  and  the  complainant,  Husser,  deriv^ing 
therefrom  his  right  and  authority  as  preacher  and  pastor 
of  the  said  St.  John's  Society,  is  entitled  to  the  relief  he  and 
his  co-complainants  ask."  Decree  affirvhcd. 
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Emily  Faithful    Ames  et  al. 

V. 

Knowlton  L.  Ames  et  al. 


Real  Property — Partition  of— Jurisdiction. 

A  freehold  is  involved  in  a  proceeding  for  the  partition  of  land,  and 
the  Appellate  Court  has  no  jurisdiction  of  an  appeal  taken  from  a  decree 
in  such  a  proceeding. 

[ppinion  filed  October  10, 1892.] 

In  error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
O.  H.  HoRTON,  Judge,  presiding. 

Mr.  George  W.  Smith,  for  plaintiffs,  in  error. 

Messrs.  Ly>un  &  Jackson,  A.  M.  Pence  and  W.  W.  Ross, 
for  defendants  in  error. 


Gary,  P.  J.  The  plaintiffs  in  error  filed  a  bill  for  par- 
tition of  real  estate,  of  whicli  their  father,  Miner  T.  Ames, 
died  seized  in  fee,  intestate.  The  lands  were  in  several 
, counties.  Some  in  Cook  County,  so  that  the  bill  was  prop- 
erly filed  here,  and  some  in  Woodfor(|  County.  The.  Cir- 
cuit Court  found  it  was  not  for  the  interest  of  the  plaintiffs, 
who  are  infants,  that  the  Woodford  County  lands,  which 
constitute  a  mining  property,  should  at  present  be  par- 
titioned, and  made  provision  for  continuing  the  business  of 
mining,  etc.  Upon  that  decree  the  plaintiffs  assign  for 
error:  "  1.  In  denying  partition  of  the  Minonk  property;" 
that  is,  the  Woodford  County  lands. 

That  assignment  ousts  this  court  of  jurisdiction.  Bangs 
V.  Brown,  110  111.  96,  covers  the  whole  ground,  and  the 
writ  of  error  must  be  dismissed. 

Writ  dmaissed. . 
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Herman  Teuber 

V. 

Joseph  Schumacher  et  al. 

Negotiable  Instruments — Judgment  Note, 

1.  Where  a  judgment  has  been  entered  upon  a  judgment  note,  and 
the  defendant  is  permitted  to  come  in  and  defend,  no  terms  being  im- 
posed, it  is  his  right  to  offer  any  evidence  admissible  under  his  plea  of 
the  general  issue. 

2.  Whil  e  n  either  failure  nor  want  of  consideration  can  be  shown  under 
this  plea,  payment  may. 

3.  In  the  case  presented,  the  plaintiffs  had,  after  the  maturity  of  the 
note  involved,  received  on  account  of  the  defendant  more  than  ,the 
amount  of  the  note,  and  the  question  whether  he  was  entitled  to  have 
this  money  applied  upon  the  note,  depending  upon  the  state  of  the  ac- 
counts between  the  parties,  this  court  holds  that  he  should  have  been 
permitted  to  show  and  have  examined  such  accounts. 

[Opinion  filed  October  17, 1892.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
IIoiL  Theodore  Beentano,  Judge,  presiding. 

Messrs.  Eoins  Kistlkb  &  Son,  for  appellant. 
Mr.  Arnold  Tripp,  for  appellees. 

Waterman,  J.  Appellees  having  caused  judgment  to  be 
entered  against  appellant  upon  his  note  for  $150,  he  was 
permitted  to  come  in  and  defend.  Thereupon  he  filed  a 
plea  of  the  general  issue,  and  a  trial  was  had.  Upon  the 
trial  it  appeared  that  appellant,  a  carjient^r,  had  done  work 
for  appellees  in  the  erection  of  certain  houses,  and  had  also 
obtained  from  them  the  mill  work  for  other  buildings.  Ap- 
pellant testified  that  he  gave  the  note  at  a  time  wlien  the 
accounts  between  him  and  appellees  were  unsettled,  and 
upon  their  promise  that  when  a  settlement  and  an  adjust- 
ment was  ha<l,  the  note  should  be  given  back. 
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578  Appellate  CoupwTS  of  Illixois. 

Vol.  44.]  Bahe  v.  Baker. 

After  the  note  became  due,  appellees '(upon  an  order  aj)- 
pellant  gave  to  them)  collected  $025,  due  him  from  a  third 
party.  Appellant  insisted  that  an  adjustment  of  the  ac- 
counts Avould  show  that  he  owed  them  nothing,  and  desired 
to  introduce  the  entire  accounts.  The  court  refused  to 
permit  this,  seemingly  because  of  some  affidavit  not  shown 
in  the  record,  in  which  appellant  had  stated  that  the  note 
had  been  paid  in  cash. 

^''o  terms  were  imposed  when  appellant  was  let  in  to 
defend;  it  was  therefore  his  right  to  otfer  any  evidence  j)er- 
missible  under  his  plea  of  the  general  issue.  Neither  fail- 
ure nor  want  of  consideration  could,  under  the  statute  of 
this  State,  be  shown  under  this  plea,  but  payment  might. 
Appellees  had,  after  the  maturity  of  the  note,  received  on 
account  of  apjx^llant  more  than  the  amount  of  the  note; 
whether  appellant  was  entitled  to  have  this  money  applied 
upon  the  note,  depended  upon  the  state  of  the  accounts 
between  the  parties;  he  should  therefore  have  l>een  permitted 
to  show  and  have  examined  such  accounts.  The  court  in  let- 
ting him  in  to  defend,  might  have  imposed  terms,  but  not 
having  done  so,  it  could  not  restrict  him  to  a  mere  showing 
that  the  note  had  been  paid  in  cash.  Such  was  not  the 
issue  presented  by  the  pleadings.  The  judgment  of  the 
Superior  Court  is  reversed  and  the  cause  remanded. 

^Iieversed  and  rc/nanded. 


Henry  Baiie  and  Wilhelmixa  Fisher 

V. 

N.  A.  Bakek. 

Trespass — Taking  and  Carrying  Aicay  of  Personal  Property, 

1.  Where  suit  is  brought  for  the  taking  of  certain  definitely  deBcribed 
horses,  the  plaintiif  should  not  testify  that  *'  tlie  defendants  took  some 
liorses  belonging  to  liim,"  and  his  testimony  as  to  what  the  defendants 
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below  did,  should  be  definite,  not  a  statement  of  what  was  a  mere  con- 
clusion formed  by  him  from  what  had  been  told  him. 

2.    The  jury  in  such  case  should  not  be  instructed  to  find  for  the 
plaintiff,  both  title  and  possession  being  in  dispute* 

[Opinion  filed  October  17,  1892.] 

In  error  to  the  Superior  Courtof  Cook  County;  the  lion. 
John  P.  Altgeld,  Judge,  presiding. 

Mr.  Ktjfus  King,  for  plaintiffs  in  error. 

Mr.  D.  W.  Pboctor,  for  defendant  in  error. 

Waterman,  J.  This  was  an  action  of  trespass  for  taking 
and  carrying  away  certain  personal  property. 

At  the  conclusion  of  the  evidence  the  court  instructed  the 
jurj^  to  find  for  the  plaintiffs,  saying  that  the  only  question 
10  be  considered  was  as  to  the  value  of  the  horses  taken. 
The  evidence  was  not  conclusive  that  the  plaintilff  below 
was  either  actually  or  constructively  in  possession  of  the 
horses  when  the  defendant  below.  Henrv  Bahe,  took  them 
into  his  custody;  nor  did  the  plaintiff  conclusively  establish 
either  a  general  or  qualified  property  in  the  horses. 

Both  his  title  and  his  possession  were  in  dispute,  and  the 
jury  ought  not  to  have  been  instructed  to  find  for  him. 

The  plaintiflf  below  ought  not  to  have  been  permitted  to 
testify  in  chief  that  "  the  defendants  took  some  horses  be- 
longing to  him."  He  brought  suit  for  the  taking  of  certain 
definitely  described  horses,  and  his  e\ddence  should  not 
only  have  been  confined  to  these,  but  his  testimony  as  to 
Avhat  the  defendants  below  did,  should  have  been  definite — 
not  a  statement  of  what  was  a  mere  conclusion  he  had 
formed  from  what  had  been  told  to  him.  The  objection 
made  to  this  testimony  should  have  been  sustained. 

The  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded. 

ReverBcd  and  remanded. 
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Oscar  A.  Blattner  and  Charles  W.  Blattner 

V- 

George  E.  Frost. 

Actions — Actions  at  Law  upon  Decrees. 

Actions  at  law  may  be  maintained  upon  decrees  which  order  the  pay- 
ment of  a  specilic  sum  of  money,  in  such  a  way  that  the  sum  thereby 
becomes  a  fixed,  liquidated  and  absolute  debt. 

[Opinion  filed  October  24,  1892.] 

In  error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
George  Driggs,  Judge,  presiding. 

Messrs.  Lynden  Evans  and  Frederick  Aristd,  for  plaintiffs 
in  error. 

Messrs.  Weigley,  Bulkley  &  Gray,  for  defendant  in  error. 

Waterman,  J.  Suit  was  brought  in  the  Circuit  Court 
upon  a  decree  of  the  Superior  Court  ordering  the  payment 
of  $1,4:00.  A  demurrer  filed  to  a  count  of  the  declaration 
based  upon  such  decree  was  overruled,  and  judgment  thereon 
was  entered  against  the  defendant  below;  from  this  judg- 
ment the  said  defendant  prosecutes  this  writ  of  error. 

While  there  are  to  be  found  authorities  to  the  contrary, 
and  so  great  a  lawyer  as  Kent  dissented  from  the  opinion 
of  the  Supreme  Court  of  New  York,  sustaining  an  action  at 
law  based  upon  a  decree  entered  in  the  State  of  New  Jersey, 
yet  we  think  the  great  weight  of  authority  in  this  country 
is,  that  actions  at  Jaw  may  be  maintained  upon  decrees 
which  order  the  payment  of  a  specific  sum  of  money,  in  such 
a  way  that  the  sum  thereby  becomes  a  fixed,  liquidated  and 
absolute  debt. 

In  Warren  v.  McCarthy,  25  111.  83,  the  court  said :  "As 
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a  general  proposition  it  is  undoubtedly  true  that  debt  lies 
for  the  recovery  of  any  liability,  when  the  sum  is  certain, 
or  is  capable  of  being  readily,  reduced  to  a  certainty.  Then, 
why  should  the  decree  of  a  court  of  equity,  having  jurisdic- 
tion of  the  person  and  of  the  subject-matter,  finding  the 
amount  due  from  one  person  to  another,  and  ordering  its 
payment,  and  when  thus  found  conclusive  upon  the  parties 
to  the  proceeding,  form  an  exception  to  the  rule  ?  We  are 
unable  to  perceive  any  analogy  of  the  law  which  requires 
that  there  should  be  a  distinction  which  should  exclude  it 
from  the  general  rula" 

Warren  v.  McCarthy  was  an  action  upon  a  decree  ren- 
dered in  the  State  of  Kentuckj',  but  the  language  of  the 
opinion  is  such  as  to  include  suits  upon  domestic  as  well  as 
foreign  decrees. 

Hugh  V.  Hicks,  8  Wheat.  697,  at  one  time  thought  to  be 
an  authority  for  the  position  that  an  action  at  law  can  not 
be  maintained  upon  a  decree,  seems,  from  the  comments 
thereon  made  in  Pennington  v.  Gibson,  16  How.  65,  to  have 
gone  no  farther  than  that  an  action  at  law  can  not  be  main- 
tained upon  a  mere  decretal  order  which  may  not  be  final; 
the  court  in  the  last  named  case,  says :  "  We  lay  it  down, 
therefore,  as  the  general  rule,  that  in  every  instance  in 
which  an  action  of  debt  can  be  maintained  upon  a  judg- 
ment at  law  for  a  sum  of  money  awarded  by  such  judgment, 
the  like  action  can  be  maintained  upon  a  decree  in  equity, 
which  is  for  an  ascertained  and  specific  amount  and  nothing 
more." 

That  an  action  at  law  can  be  maintained  upon  an  absolute 
decree  for  a  specific  sum  of  money  is  held  in  King  v.  Odom, 
12  Me.  94;  ThraU  v.  Waller,  13  Vt.  231;  Dubois  v.  Dubois, 
6  Conn.  494;  Ames  v.  How,  12  Cal.  11;  Evans,  Adm'r,  v. 
Evans  et  al.,  9  Serg.  &  Eawle,  252 ;  Mutual  Life  Ins.  Co.  v. 
Newton,  14  At.  Eep.  756. 

Such  is  declared  to  be  now  the  rule  in  Black  on  Judg- 
ments, Sec.  962,  and  Freeman  on  Judgments,  Sec.  434. 

While  the  decree  sued  upon  in  this  case  did  order  the 
doing  of  other  things  besides  the  payment  of  money,  yet  the 
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sum  of  $1,400  is  distinctly  found  to  be  due  and  ordered  to 
be  paid,  not  upon  any  contingency,  but  absolutely  and  at 
all  events.  Such  sum  became  per  force  of  the  decree  a  debt, 
liquidated,  fixed,  certain;  completely  within  the  rule  which 
permits  actions  at  law  to  be  brought  upon  decrees.  The 
judgment  of  the  Circuit  Court  is  therefore  affirmed. 

Judijirient  affinned. 


U      582 
100    U04 


Maby  J.  Morgan 
Park  National  Bank, 


Negotiable  Instruments — Judgment  Note, 

1.  An  agreement  to  forbear  is  a  good  consideration.  Nor  is  it  neces- 
sary that  such  agreement  should  be  for  a  definite  time;  it  is  sufficient 
if  it  be  for  a  reasonable  time;  but  a  promise  to  forbear  fpr  a  little  time, 
or  some  tune,  is  too  indefinite  to  constitute  a  good  consideration. 

2.  It  is  not  necessary  that  the  promise  to  forbear  be  at  the  instance  of 
the  person  Uable  to  be  sued,  or  be  in  writing. 

3.  The  holder  of  a  judgment  note  may  agree  that  he  will  not  have 
judgment  entered  thereon  for  a  reasonable  time. 

[Opinion  filed  October  24,  1S92.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  George  H.  Kettelle,  Judge,  presiding. 

Messrs.  H.  S.  P^uikhurst  and  Byam,  Weinschenk  & 
IIiRscHL,  for  appellant. 

Mr.  E.  A.  Sherburne,  for  appellee. 

Waterman,  J.  On  February  11,  1890,  one  C.  P.  Morgan 
borrowed  $500  of  the  Park  National  Bank  and  gave  his 
thirty  day  judgment  note  therefor.    A  few  days  before  the 
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note  matured,  appellant,  the  mother  of  C.  P.  Morgan,  at  the 
instance  of  the  bank,  called  at  its  office,  and  after  a  conver- 
sation with  its  president  signed  the  note  as  one  of  the 
makers  thereof.  A  few  days  thereafter,  C.  P.  Morgan,  who 
w^as  seriously  ill  when  his  mother  signed  the  note,  died. 
Some  two  years  afterward,  the  bank  caused  judgment  to  be 
entered  against  Mary  J.  Morgan  upon  this  note. 

She  made  a  motion  to  have  the  judgment  vacated,  and  in 
support  thereof,  filed  her  affidavit,  setting  forth  that  not 
being  then  in  any  way  a  party  to  the  note,  "  a  few  days 
prior  to,  the  date  of  the  maturity  of  said  note,  the  said  Park 
National  Bank  sent  me  word  to  call  at  tlie  bank  and  I  did 
call,  and  was  then  and  there  infonned  by  C.  P.  Packer,  the 
president  of  said  bank,  that  they  heard  that  the  said  Charles 
Morgan  w^as  seriously  sick,  and  that  the  said  bank  would 
feel  easier  in  relation  to  the  said  note  if  I  should  affix  my 
name  thereto.  And  I  do  state  that  by  reason  of  the  prem- 
ises I  did  then  and  there  affix  my  name  to  the  said  note  at 
the  said  request  of  the  bank,  and  that  there  is  no  other  fact 
or  circumstance  or  reason  or  consideration  for  such  affixing 
of  my  name  to  said  note  excepting  as  heretofore  recited. 
And  I  do  state  further  that  thq  said  Charles  Morgan  died 
within  three  or  four  days  of  the  time  at  which  I  so  affixed 
mv  name." 

Thereupon  the  bank  filed  the  affidavit  of  its  president 
•setting  forth  that  the  Park  National  Bank  did  send  word  to 
defendant,  requesting  her  to  call  at  said  bank,  and  when  she 
had  complied  with  said  request,  affiant  told  her  that  they 
heard  of  the  serious  illness  of  her  son,  Charles  P.  Morgan; 
that  the  note  which  the  bank  had  discounted  for  said  Charles 
P.  Morgan  was  then  nearly  due,  and  that  the  bank,  in  order 
to  secure  itself,  would  be  compelled  to  enter  judgment  on 
said  note,  and  take  possession  of  the  said  Charles  Morgan's 
business,  unless  some  further  security  was  given  for  the  pay- 
ment of  the  same.  Defendant  then  told  affiant  that  she  did 
not  desire  the  bank  to  take  such  action.  She  further  stated 
that  if  the  bank  would  w^ait  a  reasonable  time  she  would 
sign  the  note  herself,  and  pay  the  note  herself,  and  Uiere- 
upon  the  plaintiff  agreed  that  if  she  would  <lo  so,  it  would 
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SO  wait,  and  she  accordingly  did  sign  said  note  then  and 
there.  In  consideration  of  her  so  doing  the  bank  waited 
more  than  two  years  after  that  time,  and  tl^en  called  upon 
defendant  to  pay  said  note;  she  refused  to  do  so,  and  there- 
upon this  judgment  was  entered."  These  affidavits  were 
each  filed  July  12,  1892.  The  court  on  July  15, 1892,  de- 
nied appellant's  motion.  From  the  order  refusing  to  vacat<3 , 
the  judgment,  she  prosecutes  this  appeal. 

Appellant,  it  will  be  observed,  did  not,  in  her  aflBdavit 
claim  to  have  set  forth  the  entire  conversation  between  her 
and  the  president  of  the  bank;  she  merely  says  that  she  was 
informed  by  the  president  of  the  bank  ''  that  they  had  heanl 
that  the  said  Charles  Morgan  was  seriously  sick,  and  that 
they  would  feel  easier  in  relation  to  the  said  note  "  if  she 
should  affix  her  name  thereto.  As  to  what  else  was  then 
said  to  her,  she  makes  no  statement,  but  goes  on  to  say  that 
by  reason  of  the  premises  she  did  then  and  there  affix  her 
name  to  the  note,  and  that  there  is  no  other  fact  or  circum- 
stance or  reason  or  consideration  for  such  affixing  of  her 
name.  This  is  a  mere  statement  of,  as  she  now  recalls,  the 
reasons  that  then  existed  in  her  mind  as  to  the  considera- 
tion moving  to  her;  or  of  the  consideration,  thought,  or  rea- 
sons in  her  mind  in  respect  to  her  signing. 

What  she  should  have  given  was  a  full  and  exact  state- 
ment of  all  that  passed,  was  said,  and  done  between  her  and 
the  bank  relative  to  said  note  and  her  signing.  From  this 
the  court  could  have  judged  whether  there  was  a  valid  con- 
sideration for  her  signing.  The  question  presented  to  the 
court  was  not  what  she  thought  about  signing,  but  what 
was  said  and  done  by  each  of  the  parties.  It.  is  inconceiva- 
ble, indeed  she  does  not  pretend,  that  she  thought  that  by 
signing  the  note  as  a  maker,  she  thereby  entered  into  no 
obligation,  made  herself  liable  for  nothing  at  all;  and  it  is 
equally  inconceivable  that  the  bank  took  her  signature 
believing  that  thereby  she  did  not  become  bound.  Was  the 
transaction  such,  that  after  all,  both  parties  were  mistaken, 
and  that  her  signing  was  an  idle  and  useless  ceremony  ? 

An  agreement  to  forbear  is  a  good  consideration.  Nor  is 
it  necessary  that  the  agreement  to  forbear  should  be  for  a 
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definite  time;  it  is  sufficient  if  it  be  for  a  reasonable  time; 
although  a  promise  to  forbear  for  a  little  time  or  some  time, 
it  has  been  held,  is  too  indefinite  to  constitute  a  good  con- 
sideration. 1  Chitty  on  Contracts,  11  Am.  Ed.  40-41;  Dan- 
iels on  Negotiable  Instruments,  Second  Ed.,  678-679;  1 
Parsons  on  Contracts,  Sixth  Ed.,  440  111;  King  v.  Upton, 
4  Greenleaf  (Me.)  387;  Lonsdale  v.  Brown,  4  Wash.  C.  C.  148; 
Hakes  v.  Hotchkiss,  23  Yt.  231. 

It  is  not  necessary  that  the  promise  to  forbear  be  at  the 
instance  of  the  person  liable  to  be  sued.  1  Parsons  on  Notes 
and  BiUs,  Second  Ed.,  198;  King  v.  Upton,  supra;  Jenison 
V.  Stalfford,  1  Cush.  168;  Silvis  v.  'Ely,  3  Watts  &  S.  420; 
Giles  V.  Ackles,  3  Penn.  St.  147. 

It  is  insisted  by  appellant  that  there  was  no  valid  agree- 
ment for  forbearance,  because  the  bank  continued  to  hold 
the  note  of  C.  P.  Morgan,  upon  which,  by  its  terms,  judg- 
ment could  have  been  entered  at  anv  time.  No  reason  has 
been  given  and  none  occurs  to  us,  why  the  bank  might  not, 
notwithstanding  the  form  of  the  note,  agree  that  it  would 
not  have  judgment  entered,  or  bring  suit  thereon.  It  was 
not  necessary  that  such  agreement  should  be  in  writing,  and 
we  see  no  reason  why  such  agreement  would  not  be  as  bind- 
ing upon  it,  as  would  have  been  its  agreement  to  accept  the 
note  of  appellant  in  full  payment  and  satisfaction  of  the 
note  of  C.  P.  Morgan. 

Is  there  any  doubt  that  had  it  under  such  agreement  re- 
ceived the  note  of  appellant,  it  would  have  been  precluded 
from  maintaining  suit  upon  the  obligation  of  C.  P.  Mor- 
gan? 

We  think  that  having  received  a  valid  consideration 
therefor,  viz.,  the  note  of  appellant,  the  bank  was  under  an 
obligation  to  forbear,  as  it  undertook  to  do  and  did,  for  a 
'  reasonable  time.  It  is  perhaps  the  case,  as  is  urged,  that  it 
might  have  entered  judgment  at  once  against  appellant,  but 
its  right  to  have  judgment  entered  against  C.  P.  Morgan 
before  the  lapse  of  a  reasonable  time,  was  gone;  and  had  it 
at  once  brought  suit  against  C.  P.  Morgan,  we  see  no  reason 
why  a  plea  in  abatement  might  not  have  been  maintained 
thereto.     Culver  v.  Johnson,  90  lU.  91. 
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It  is  true  that  by  the  terms  of  the  note  signed  by  C.  P. 
Morgan,  judgment  miglit  have  been  entered  against  him  at 
any  time;  but  this  right  possessed  by  the  bank  as  the  holder 
of  the  note,  was  one  which  it  could  relinquish  and  could 
make  a  valid  contract  not  to  enforce;  this  it  did.  After  its 
agreement  with  appellant  its  right,  before  the  lajise  of  a 
reasonable  time,  to  enter  judgment  against  C.  P.  Morgan, 
was  as  com])letely  gone  as  would  have  been  its  right  to  enter 
judgment  against  him  had  api>ellant  paid  the  note  and  left 
the  same  in  its  hands. 

We  do  not  regard  the  cases  cited  by  appellant  as  estab- 
lishing an}^  different  rule. 

In  AUdritt  v.  First  Natl  Bank,  22  111.  App.  24,  the  agree- 
ment was  only  to  extend  the  time  of  payvnmt  for  one  j^ear. 
The  entry  of  judgment  would  not  necessarily  deprive  the 
maker  of  the  benefit  of  this  extension.  The  maker  moved, 
not,  as  he  might,  for  a  stay  of  execution  until  the  note 
matured  under  the  new  agreement,  but  to  set  aside  the 
judgment. 

It  may  be  noticed  that  in  that  case  the  note  w^as  a  sealed 
instrument,  and  specially  provided  that  no  extension  of  the 
time  of  payment  should  release  the  makers  from  the  obli- 
gation of  payment;  the  defense  interposed  was  apparently 
an  attempt  to  set  up  a  parol  agreement  varying  the  terms 
of  an  instrument  under  seal.  Hci^nessy  v.  Hill,  52  111.  281, 
was  a  proceeding  against  special  bail,  the  court  finding  that 
there  was  no  consideration  for  the  undertaking. 

In  Martin  v.  Stubbings,  20  111.  A])p.  381-31)2,  the  court 
say  that  the  note,  being  given  April  10th,  and  dated  back 
to  January  1st,  and  made  payable  onf  day  after  date,  was 
due  the  instant  it  was  made,  and  was  in  no  sense  a  forbear- 
ance of  the  debt  bv  the  debtor. 

In  Gates  v.  Hackethal,  57  111.  534,  the  debtor  gave  a 
new  note,  payable  on  demand,  for  a  larger  amount  than  the 
old  indebtedness;  the  debtor  insisted  that  the  increase  was 
for  usury;  the  creditor  that  it  was  for  forbearance;  the 
court  say  that  it  can  not  have  been  for  f ortearance,  because 
being  payable  at  once,  no  time  was  given. 

Appellant  may  not  have  received  anything  of  value  for 
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signing  the  note;  there  may  not  have  been  any  considera- 
tion moving  to  her,  but  there  was  a  consideration  moving 
from  the  bank.  Having  a  note  nearly  due,  upon  which  it 
would  be  entitled  in  a  few  days  to  bring  suit,  and  upon 
which  it  might  have  had  judgment  entered  at  once,  it 
informs  appellant  that  having  heard  of  the  serious  illness  of 
Charles  P.  Morgan,  it  would,  in  order  to  secure  itself,  be  com- 
pelled to  enter  judgment  on  the  note  and  take  possession  of 
liis  business  unless  further  security  for  its  payment  was 
given.  Appellant  then  told  the  bank  that  she  did  not  desire 
it  to  take  such  action;  that  if  it  would  wait  a  reasonable 
time  she  would  sign  and  pay  the  note  herself;  thereupon 
the  bank  agreed  tliat  if  she  would  do  so,  it  would  so  wait, 
and  she  signed  the  note;  the  bank  waited  two  years  before 
bringing  this  suit.  Its  condition  was  under  its  agreement 
materially  chaftged;  the  death  of  Charles  P.  Morgan  de- 
prived it  of  the  opportunity  it  possessed,  to  have  entered 
judgment  against  him,  and  thereunder  to  have  made  its 
debt  a  lien  upon  his  property;  waiving  this  right  it  suffered 
itself  to  come  into  the  cateo^orv  of  those  whose  claims 
against  his  estate  can  only  be  allowed  as  of  the  seventh 
class. 

It  is  said  that  at  least  the  court  should  have  submitted 
the  disputed  facts  to  a  jury.  We  do  not  think  that  the  affi- 
davits show  any  dispute  as  to  material  facts.  Appellant 
states  a  part  of  the  conversation  and  what  thoughts  influ- 
enced her;  the  affidavit  filed  bv  the  bank  sets  forth  addi- 
tional  matter  not  necessarily  inconsistent  with  what  appel- 
lant alleges.  All  of  each  of  the  affidavits  mav  be  true.  It 
does  not  follow  that  appellant  was  guilty  of  perjury  if  Mr. 
Packer  only  told  the  truth;  her  affidavit  can,  upon  such 
hypothesis,  be  said  to  be  no  more  than  misleading. 

Three  days  ela))sed  after  the  filing  of  the  bank's  state- 
ment, ere  the  motion  was  decided;  meantime  appellant 
made,  as  she  might,  no  denial  of  the  truthfulness  of  what 
had  been  said  in  reply  to  her  affidavit.  Truby  v.  Case,  41 
111.  App.  153. 

The  court  below  was  therefore  justified  in  taking  the 
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statements  made  in  the  affidavit  of  Packer  as  true,  and  con- 
sequently in  refusing  to  vacate  the  judgment. 

The  order  of  the  Superior  Court  denying  the  motion  to 
vacate  is  affirmed. 

Order  affirmed. 


'44    5881 
69    18o| 

44    688 

J^47[ 

44      588' 
f92      227' 


Spencer  S.  Case 

V. 

Hamlin  M.  Spiegel. 

Practice — Appeal  and  Error — Failure  to  File  Bond  in  Time, 

Failure  to  file  an  appeal  bond,  and  have  it  approved  within  the  time 
fixed  by  an  order  of  court  allowing  the  appeal,  is  fatal  thereto. 

[Opinion  filed  March  25,  1892.] 

Appeal  from  the  County  Court  of  Cook  County;  the 
Hon.  Frank  Scales,  Judge,  presiding. 

Messrs.  A.  E.  Case  and  Harby  Vincent,  for  appellant. 

Messrs.  Weigley,  Bulkley  &  Gray,  for  appellee. 

Gary,  J.  The  appeal  was  allowed  in  this  case  on  the  1st 
day  of  February,  1892,  on  condition  that  the  bond  should 
be  filed  within  twenty  days.  The  21st,  the  last  day  of 
the  twenty,  fell  on  Sunday,  and  the  22d  was,  as  to  com- 
mercial paper  only,  a  legal  holiday.  Conceding  that  Sun- 
day was  not  to  be  counted,  the  bond  filed  on  the  23d  was 
too  late. 

The  motion  to  dismiss  the  appeal  is  therefore  sustained. 
The  principle  of  many  cases  applies.     Kenney  v.  Jones,  37  ^ 
111.  App.  615;  Ettelson  v.  Jacobs,  40  111.  App.  427;  Eosier  v.    . 
Williams,  92  111.  187;  James  v.  Dexter,  112  HI.  489. 

Appeal  dismissed,, 
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Robert  Green  '      .  ,  ^^ 

V  158«  534 

W,  W.    GOFF.  I  «^    ''' 


Way — Obstruction  to—'Oate, 

1.  In  the  case  of  the  conveyance  of  land  which  transfers  the  fee  and 
reserves  a  right  of  way  merely,  the  grantee  acquires  the  fee  subject  only 
to  the  easement,  and  has  the  right  to  the  use  of  the  land  for  all  purposes 
not  inconsistent  with  the  reasonable  enjoyment  of  the  easement.  The 
only  limitations  upon  the  right  of  the  grantee  are  such  as  are  necessary 
to  the  proper  use  of  the  right  of  way;  nothing  which  is  not  expreesly 
reserved  will  be  regarded  as  an  incident  to  the  reservation  except  that 
which  is  necessary  for  such  reasonable  enjoyment  and  use. 

2,  The  erection  of  gates  or  bars  at  the  termini  of  a  private  way  is  not 
an  unreasonable  interference  with  the  use  of  the  way. 

3.  When  such  right  arises  from  reservation  in  a  deed  and  not  from 
prescription,  the  manner  of  use  as  determining  the  nature  of  prescriptive 
rights  has  no  application. 

4,  In  the  case  presents,  this  court  holds  that  the  erection  of  a  gate 
across  a  certain  right  of  way  was  not  an  unlawful  interference  therewith. 

[Opinion  filed  May  20,  1892.] 

In  error  to  the  Circuit  Court  of  McHeniy  County;  the 
Hon.  Charles  Kellum,  Judge,  presiding. 
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Messrs.  Botsford  &  Wayne,  for  plaintiflF  in  error. 

Messrs.  A.  B.  Coon  and  C.  P.  Barnes,  for  defendant  in 
error. 

» 

Cartwright,  J.  Robert  Green,  plaintiff  in  error,  filed  a 
bill  to  restrain  W.  W.  Goflf,  defendant  in  error,  from  erect- 
ing gates  or  bars  upon,  or  otherwise  obstructing,  a  right  of 
way  owned  bj'-  plaintiff  in  error. 

A  preliminary  injunction  was  granted,  which,  upon  final 
hearing,  was  dissolved  and  the  bill  was  dismissed.  The  facts, 
as  shown  by  the  pleiulings  and  proofs,  and  conceded  on 
both  sides,  are  briefly  as  follows:  On  and  before  October 
16,  1849,  Robert  Green  was  the  owner  of  a  tract  of  land,  on 
the  north  line  of  which  there  was  a  pond  of  water,  easterly 
from  and  near  to  a  highway  running  through  the  tract;  his 
house  and  buildings  were  located  about  forty  rods  south- 
w^esterly  from  tjie  pond,  and  south  of  anotlier  highway,  and  he 
used  the  water  from  the  pond  for  stock  and  household  pur- 
poses. The  lands  were  open  and  uninclosed,  and  stock  went  to 
and  from  the  water  by  the  most  direct  route  from  his  barn. 
On  said  day  he  conveyed  the  east  part  of  the  tract,  being  the 
part  on  which  the  water  was  located,  to  Richard  Lewis,  and  in 
the  deed  was  contained  this  clause :  "  The  party  of  the  first 
part  shall  retain  the  right  of  way  to  the  stock  water  adja- 
cent to  John  Brink's  land ;  also  to  the  wood  lot  and  to  tlie 
spring  in  the  east  part  of  said  wood  lot  in  No.  11 ;  and 
the  party  of  the  first  part  does  grant  to  the  party  of 
the  second  part  the  right  of  way  to  the  wood  iot  hereby 
conveyed  across  his  wood  lot  that  he  retfiins."  After  such 
conveyance,  the  land  remained  uninclosed  in  the  vicinity  of 
the  pond,  and  plaintiff  in  error  used  the  same  way  to  and 
from  the  pond  as  before,  his  stock  traveling  over  a  strip  a 
few  rods  wide,  until  through  successive  conveyances  the 
tract  deeded  to  Lewis  had  come  in  1883  to  the  ownership  of 
W.  W.  Goff,  the  defendant  in  error,  subject  to  the  above 
reservation  of  right  of  way. 

Goff  desired  to  inclose  his   lands  for  agricultural  uses, 
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and  erected  a  fence  around  the  premises,  and  placed  a 
gate  across  this  way  so  as  to  necessitate  the  oj^ning 
and  shutting  of  the  gate,  in  the  use  of  the  way.  An  open 
ipace  was  left  at  the  north  line  of  the  tract  to  the  pond,  but 
that  is  not  claimed  to  fulfill  the  conditions  of  the  reservation. 

No  complaint  is  made,  so  far  as  the  right  of  way  to  the 
wood  lot  is  concerned,  and  the  reservation  contained  in  the 
deed  in  that  respect  is  not  involved  in  this  appeal. 

It  is  admitted  that  plaintiff  in  error  is  entitled  to  the  right 
of  way  according  to  the  reservation  in  the  deed,  and  the 
sole  question  in  the  case  is  whether  the  gate  put  in  as  above 
stated  across  the  way  at  or  near  the  highway  was  an  unlaw- 
ful interference  with  such  right  of  way. 

In  the  case  of  a  conveyance  of  land  which  transfers  the 
fee  and  reserves  a  right  of  w^ay  merely,  the  grantee  acquires 
the  fee  subject  only  to  the  easement,  and  has  the  right  to  the 
use  of  the  land  for  all  purposes  not  inconsistent  with  the 
reasonable  enjoyment  of  the  easement.  The  only  limita- 
tions upon  the  right  of  the  grantee  are  such  as  are  necessary 
to  the  proper  use  of  the  right  of  way;  nothing  which  is  not 
expressly  reserved  will  be  regarded  as  an  incident  to  the 
reservation  except  that  which  is  necessary  for  such  reason- 
able enjoyment  and  use.  In  this  case  the  reservation  'did 
not  expressly  provide  for  an  open  road,  so  that  the  right  to 
such  a  road  was  not  acquired  by  the  express  terms  of  the 
reservation.  The  reservation  itself  did  not  imply  that  the 
owner  of  the  servient  estate  might  not  erect  the  gate  com- 
plained of,  if  such  gate  would  not  unreasonably  interfere 
with  the  use  of  the  way.  The  right  of  way  intersected  a 
public  highway,  and  it  is  not  to  be  presumed  under  such 
reservation  that  it  was  intended  that  the  grantee  should 
open  the  premises  to  the  public  and  surrender  important  and 
valuable  rights  of  use  and  control  of  the  land  conveyed  to 
him  by  the  deed,  so  that  it  would  be  entirely  valueless  to 
him.  It  has  been  very  uniformly  held  that  the  erection  of 
gates  or  bars  at  the  termini  of  a  private  way  is  not  an  un- 
reasonable interference  with  the  use  of  the  way.  Maxwell 
V.  McAtee,  9  B.  Mon.  20 ;  Whaley  v.  Jarrett,  69  Wis.  613 ; 
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Short  V.  Dovine,  146  Mass.  119.  This  is  regarded  as  a  rea- 
sonable rule  in  view  of  the  great  advantage  to  the  owner  of 
the  fee  and  the  slight  inconvenience  to  the  owner  of  the 
way  on  account  of  the  erection  of  such  gates  or  bars.  It 
seems  clear  that  defendant  in  error  had  the  right  to 
erect  and  maintain  the  gate  in  question  as  a  legitimate 
exercise  of  his  right  as  the  owner  of  the  fee,  unless 
some  fact  or  circumstance  outside  of  the  terms  of  the 
grant  has  changed  the  rights  of  the  parties.  Counsel 
for  plaintiff  in  error  concede  this  to  be  the  law  in  general, 
but  insist  that  the  language  of  the  reservation,  when  taken 
in  connection  with  the  circumstances  existing  at  the  time, 
determines  the  nature  of  the  easement  to  be  that  of  an  open 
right  of  way  without  gates,  and  that  the  conduct  of  the 
parties  and  the  manner  of  use  since  the  grant  have  impressed 
upon  it  that  character.  Emphasis  is  placed  upon  the  fact 
that  the  language  used  was  "  the  right  of  way  to  the  stock 
water,"  and  it  is  said  this  meant  the  definite  riglit  of  way 
then  in  use.  There  was,  prior  to  the  conveyance,  no  right 
of  way  to  the  stock  water ;  Green  owned  the  fee  and  not 
an  easement ;  and  the  language  could  not  be  referred  to  a 
pre-existing  right  of  way  of  any  particular  kind.  If  it  can 
be  feaid  that  the  language  referred  to  the  particular  route 
then  used,  there  has  been  no  substantial  change  of  route  and 
no  unwarranted  interference  Avith  the  way  in  that  regard. 
The  claim  concerning  use  is  that  the  fact  of  there  being 
no  gate  across  the  right  of  way  during  a  long  tcnn  of  years, 
while  the  lands  were  uninclosed,  fixed  the  character  of  the 
way  as  an  open  one  without  such  gates.  It  is  to  be  observed 
that  the  rights  of  the  parties  arise  from  the  reservation,  and 
not  through  prescription,  and  that  the  manner  of  use  as 
determining  the  nature  of  prescriptive  rights,  has  no  appli- 
cation. The  conduct  of  the  owner  of  the  fee  in  not  putting 
a  gate  across  the  way  while  the  lands  w^ere  not  inclosed, 
and  when  such  gate  would  have  been  a  useless  act  and  an 
unnecessary  and  unreasonable  obstruction  of  the  right  of 
way,  was  not  inconsistent  with  the  conduct  of  such  owner 
in  putting  the  gate  there  when  he  inclosed  his  lands;  nor  did 
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it  tend  to  show  his  intention  that  the  reservation  should 
prevent  him  from  putting  the  gate  there  when  he  should 
make  such  inclo3ure  of  Iiis  lands  for  agricultural  purposes, 
and.  when  such  gate  would  become  necessary  and  proper. 
The  gate  is  substantially  on  the  line  of  user,  the  deviation 
being  slight  and  only  so  much  as  was  occasioned  by  the 
track  being  gullied  out  by  water  at  the  intersection  of  the 
highway,  and,  as  a  matter  of  fact,  defendant  in  error  has  not 
materially  interfered  with  the  use  of  the  way  for  the  pur- 
poses of  plaintiff  in  error.    The  decree  will  be  ailirmed. 

f  Decree  ajjii^med. 


John  Johnson-Maakestad,  by  the  Name,  etc., 

V. 

Andrew  H.  Johnson  et  al. 

Fraudident  Conveyance — Partnership  Debts — Judgments  and  De- 
crees, 

1.  It  is  not  necessary  that  a  decree  shall  follow  the  exact  language 
employed  in  a  prayer  for  relief.  It  is  sufficient  if  it  substantially  grants 
the  relief  prayed  for. 

2.  Upon  a  hill  filed  for  the  purpose  of  setting  aside  the  conveyance  of 
certain  real  estate,  the  same  being  alleged  to  have  been  made  without 
valuable  consideration  and  in  fraud  of  tlie  rights  of  complainants,  this 
court  declines,  in  view  of  the  evidence,  to  interfere  with  the  decree  in 
their  behalf. 

[Opinion  filed  May  20,  1892.] 

Appeal  from  the  Circuit  Court  of  Lee  County;  the  Hon. 
John  D.  Cbabtree,  Judge,  presiding. 

Mr.  Clyde  Smtth,  for  appellants. 

Probata  et  allegata  should  correspond.  Ohling  v.  Luitjens, 
32  111.  23;  Chaffin  v.  Heirs  of  Kimball,  23  111.  36;  Rowan  v. 
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Bowles  et  al.,  21  111.  17;  Scott  et  al.  v.  Harris  et  al.,  113 
lU.  447. 

I 

The  proof  must  support  the  bill  and  not  be  inconsistent 
with  tlie  theory  of  the  bill.     House  v.  .Da^ds,  60  111.  367. 

Only  such  relief  as  is  specially  prayed — where  there  is  no 
prayer  of  general  relief — can  be  givep.  Story  Eq.  PL,  Sec. 
40;  Daniell's  Ch.  Pr.  and  PL ,  Yol.  1,  p.  377. 

A  partnership  can  not  sue  a  member  thereof.  Stoddard 
V.  Wood,  9  Gray,  90;  Bracken  v.  Kennedy,  3  Scam.  658; 
Buckmaster  v.  Gowen,  81  111.  153. 

The  interest  of  a  partner  in  firm  property  is^^^  myetper 
tout     Taft  V.  Schwamb,  80  111.  2S9. 

One  partner  has  the  right  to  collect  debts  due  the  firm 
and  give  discharges  therefor.     Major  v.  Hawkes,  12  III.  297. 

As  between  themselves,  the  right  one  partner  has  to  receive 
debts  due  the  firm  continues  unless  limited  by  positive 
agreement.    Granger  v.  McGilvra,  24  111.  152. 

A  failure  to  have  a  judgment  set  aside  will  not  estop  the 
defendant  in  judgment  upon  showing  that  it  was  upon  an 
item  of  partnership  account,  from  having  the  execution  of 
such  judgment  enjoined.     Gregg  v.  Brovver,  67  HI.  525. 

Mr.  R.  S.  Parrand,  for  appellees. 

Solicitor  for  appellants  states  as  a  proposition  of  law  that 
a  partnership  or  partner  can  not  sue  a  member  thereof. 
This,  I  think,  is  subject  to  modifications.  The  general  rule 
is  that  "  A  partner  may  sue  at  law  a  partner  on  a  promise 
to  pay  a  balance  which  has  been  struck  and  agreed  upon. 
The  reason  for  this  is  clear  and  certain.  It  is  that  all  the 
reasons  for  refusing  this  remedy  at  law  disap|>ear  from  such 
a  case.  For,  in  the  fii'st  place,  as  to  a  settled  balance  they 
are  no  longer  partners.  If  the  settlement  has  closed  their 
concern,  or  has  followed  the  dissolution  of  the  partnership, 
they  are  no  longer  partners.  If  the  partnership  goes  on, 
they  are  not  partners  as  to  this  balance;  because  it  has  been 
taken  out  of  the  current  account,  separated  from  the  part- 
nership, and  appropriated  to  the  partner  to  whom  it  is  due. 
Parsons  on  Partnership,  3d  Ed.,  Sec.  278. 
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"It  is  not  necessary  that  a  final  balance  be  struck." 
Same,  282. 

A  very  full  discussion  of  the  right  of  one  partner  to  sue 
another  is  given  by  the  same  author  in  sections  279,  280, 
281,  282,  283,  284  and  notes  under  same. 

But  we  are  not  forced  to  rely  upon  this  proposition  of 
law,  as  we  view  our  case.  The  judgment  was  obtained  by 
confession  against  the  defendant  Johnson  on  the  third  day 
of  January,  A.  D.  1890.  The  bill  in  this  cause  was  not  filed 
until  fifteen  months  afterward,  and  not  until  five  terms  of 
our  Circuit  Court  had  passed  since  the  judgment  was  ob- 
tained. 

The  defendant  having  failed  during  that  time  to  make 
application  to  have  judgment  set  aside,  is  now  absolutely 
bound  by  it. 

"  A  motion  to  set  aside  a  judgment  by  confession  entered 
four  terms  previously,  comes  too  late."  Austin,  Adm.,  v. 
Lott,  28  HI.  519,  Sec.  7,  page  801. 

R.  S.,  1891,  provides:  "Only  so  much  of  any  judgment 
at  law  shall  be  enjoined  as  the  complainant  shall  show  him- 
self equitably  not  bound  to  pay,  and  so  much  as  shall  bo 
sufficient  to  pay  costs." 

In  this  case  the  appellants  seek  indirectly  to  enjoin  the 
collection  of  a  judgment  without  filing  bill  for  that  purpose 
and  without  filing  cross-bill,  or  even  asking  for  affirmative 
relief  in  any  way.  They  do  not  deny  that  they  owe  the 
amount,  provided  we  can  convince  them  that  we  are  seeking 
the  collection  of  the  judgment  named  in  our  bill. 

In  the  case  of  Colson  v.  Leitch,  110  111.  506,  which 
was  a  creditor's  bill,  the  defendant  sought  by  filing  cross- 
bill to  obtain  relief  on  the  ground  that  the  judgment  men- 
tioned in  the  creditor's  bill  was  not  legally  obtained.  The 
court  in  passing  upon  that  question,  says :  "  He  did  not  then 
seek  to  interpose  any  substantial  defense  to  the  cause  of 
action,  nor  claim  that  he  had  been  denied  the  opportunity 
to  interpose  such  defense.  No  offer  is  made  by  the  bill  to 
pay  any  amount  that  may  be  found  due  on  the  indebted- 
ness." 
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Harker,  J.  Under  the  style  of  "  The  Farmers'  Company  " 
appellees  and  appellant,  John  Johnson-Maakestad,  had  for 
several  years  been  engaged  in  buying  and  selling  grain  and 
coal  at  the  village  of  Lee,  in  Lee  county,  when  they,  in 
February,  1889,  ascertained  that  the  indebtedness  of  the 
concern  to  third  parties  was  $4:1,598.98,  and  its  total  assets 
only  $21,511.26. 

In  order  to  meet  the  deficit  ($20,087.62),  it  was  agreed  to 
make  an  assessment  upon  each  member  of  the  company  in 
])roportion  to  the  amount  of  stock  or  interest  which  he  held. 
The  amount  assessed  against  John  Johnson-Maakestad  was 
$1,125,  for  which  he  gave  two  judgment  notes  payable  to 
the  order  of  the  "  Farmers'  Company."  One  of  the  notes 
he  paid  when  due;  on  the  other,  judgment  was  obtained  on 
the  3d  of  January,  1890,  for  the  sum  of  $681.65.  Two 
executions  were  issued  on  the  judgment,  but  returned  "  No 
property  found." 

Two  or  three  davs  before  the  notes  were  executed,  Maake- 
stad,  being  the  owner  in  fee  of  the  E.  J  of  N.  E.  J  Sec.  36, 
T.  39  N.,  R.  2,  E.  3d  P.  M.,  Lee  county,  executed  a  volun- 
tary conveyance  of  such  land  to  his  son,  Sjure  J.  Maakestad. 

On  the  13th  of  March,  1891,  appellees  filed  their  bill 
in  this  cause  for  the  purpose  of  setting  aside  such  con- 
vevance  as  beino:  without  valuable  consideration  and  in 
fraud  of  their  rights,  and  to  subject  the  land  to  the  ]>ay- 
ment  of  their  judgment  debt.  The  defendants  answered 
denying  any  indebtedness  to  the  complainants,  and  denying 
that  the  convevance  was  fraudulent. 

The  Circuit  Court  found  that  the  "  Farmers'  Company " 
was  a  partnership,  composed  of  appellees  and  John  Johnson- 
Maakestad;  that  the  judgment  obtained  on  the  note  was  for 
the  benefit  of  all  the  partners;  that  it  was  a  lien  on  all  the 
realty  of  Maakestad;  that  the  conveyance  to  his  son  was 
fraudulent,  and  decreed  that  it  be  set  aside,  and  that^.ya. 
issue,  upon  which  the  land  be  sold. 

In  seeking  a  reversal  of  the  decree  appellants  make  the 
following  points  of  contention  : 

1.  The  proofs  do  not  correspond  with  the  allegations  in 
the  bilL 
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2.  Different  relief  from  that  prayed  for  was  granted. 

3.  The  judgment  was  irregular  and  should  not  be  col- 
lected. 

4.  The  allegation  of  fraud  in  the  conveyance  was  not 
sustained  bv  the  evidence. 

We  see  no  obscuritv  in  the  bill  nor  variance  between  it 
and  the  proofs.  It  sets  out  a  judgment  wherein  complain- 
ants and  Maalcestad  were  plaintiffs,  and  Maakestad  was 
defendant.  It  was  stipulated  between  the  parties  on  the 
hearing  of  evidence  that  the  judgment  was  obtained  by 
the  complainants  and  John  Johnson-Maakestad,  partners, 
under  the  firm  name  of  "  Farmers'  Company  "  against  Maake- 
stad. 

The  bill  prays  for  relief  on  the  part  of  all  the  plaintiffs 
except  Maakestad.  It  does  not  seek  relief  for  him,  because 
it  is  alleged  that  by  reason  of  his  fraudulent  act  the  injury 
has  been  sustained.  lie  has  no  right  nor  voice  on  the  com- 
plainant's side  of  the  controversy.  All  the  right  he  has  in 
common  with  them  is  to  see  that  the  money,  if  collected, 
is  properly  applied.  No  relief  was  decreed  that  was  not 
sought  by  the  bill.  It  is  not  necessary  that  the  decree  shall 
follow  the  exact  language  employed  in  the  prayer  for  relief; 
it  is  sufficient  if  it  substantially  grants  the  relief  prayed 
for. 

Counsel  for  appellants  contends  that  the  judgment  can 
not  be  legally  collected  because  the  note  sued  on  was  part- 
nership property,  and  Maakestad  was  both  plaintiff  and 
defendant  in  the  proceedings  whereby  the  judgment  was 
obtained.  He  insists  that  a  court  of  equity  can  not  lend  its 
auxiliary  jurisdiction  to  the  purpose  of  collecting  such 
judgment.  It  is  a  sufficient  answer  to  this  contention 
to  say  that  the  judgment  is  not  void.  Conceding  that 
it  is  voidable,  appellants  are  in  no  position  to  question  its 
regularity  in  this  suit.  No  steps  have  ever  been  taken  to 
vacate  it;  nor  have  they  asked  any  affirmative  relief  in  that 
regard  in  this  suit.  It  is  quite  clear  from  the  evidence  that 
the  debt  represented  by  the  judgment  is  a  just  one.  Maake- 
stad was  legally  bound  to  contribute  his  share  to  the  losses 
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of  the  concern,  and  had  he  not  volunteered  to  do  so,  as  lie 
did  by  executing  his  not^s,  a  court  of  chancery  would  have 
compelled  such  contribution. 

The  proofs  show  that  the  conveyance  from  Maakestad  to 
his  son  was  in  fraud  of  complainants'  rights.  We  are  satis- 
fied it  was  made  for  the  purpose  of  escaping  payment  of 
what  it  had  been  determined  was  his  part  of  the  indebted- 
ness. 

The  decree  of  the  Circuit  Court  was  entirely  warranted 
under  the  pleadings  and  proofs. 

Decree  affirmed. 


Eli  Orebaugh 

V. 

Susan  M.  Davis. 


Chattel  Mortgages— Sale  of  Goods  Covered  by  Mortgage  with  Mort- 
gagees Consent — Fravd, 

1.  While  chattel  mortgages  are  allowable  and  recognized  by  oilr  stat- 
utes, and  should  be  upheld  where  fair  and  bo7ia  fide,  fraud  should  not 
be  allowed  and  sustained  imder  their  cover. 

2.  A  mortgagee  who  allows  mortgaged  property  to  be  sold  without 
requiring  the  proceeds  thereof  to  be  applied  upon,  the  mortgage  debt, 
loses  the  lien  thereof. 

[Opinion  filed  May  20,  1892.] 

Appeal  from  the  Circuit.  Court  of  Iroquois  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Mr.  W.  P.  PiERsoN,  for  appellant. 

Mr.  R.  W.  HiLscHEB,  for  appellee. 

Lacey,  p.  J,    The  controversy  in  this  case  is  concerning 
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twenty-six  pigs,  the  property  of  Frank  W.  Davis.  The  pigs 
were  taken  by  the  appellant  to  satisfy  a  certain  execution 
held  by  him  as  sheriff,  issued  out  of  the  Circuit  Court  in 
favor  of  J.  Brelsford  against  Frank  W.  Davis.  The  appellee 
was  the  mother  of  Frank  W.  Davis,  and  held  a  chattel 
mortgage  on  the  pigs,  given  by  him  to  her  to  secure  a  cer- 
tain indebtedness,  due  from  him  to  her,  and  at  the  time  the 
execution  was  levied  the  chattel  mortgage  was  in  force,  and 
a  prior  lien  on  the  property  in  controversy  to  the  execution, 
unless  released  by  her,  by  giving  her  consent  to  the  sale  of 
the  property  to  the  mortgagor,  without  requiring  the  pro- 
ceeds of  the  sale  to  be  applied  on  her  indebtedness,  which  is 
the  real  controversy  in  this  case. 

It  appears  from  the  evidence  that  appellee  and  her  son 
lived  together  on  the  same  farm,  and  that  the  pigs  in  quesr 
tion  were  the  progeny  of  some  brood  sows  of  Frank  W. 
Davis  which  she  held  under  a  chattel  mortgage  from  him, 
and  that  the  pigs  Were  the  increase  of  the  sows  subsequently 
to  the  giving  of  the  mortgage.  The  pigs  were  sold  by  Davis 
to  Owen  &  Durham  and  delivered  to  them  at  their  stock 
yards  in  Onarga  by  Davis  with  the  consent  of  appellant,  and 
were  there  found  and  taken  on  the  execution  in  question  by  the 
sheriif ,  the  appellant.  After  the  levy,  the  sale  between  Davis 
and  Owen  &  Durham  was  annulled  by  their  mutual  con- 
sent and  no  money  passed  between  them  as  a  consideration 
for  the  pigs.  There  was  no  proof  in  the  case  showing  or 
tending  to  show  that  the  purchase  price  of  the  pigs  was 
intended  by  Davis  and  his  mother,  the  api^ellee,  to  be  applied 
in  discharge  of  the  mortgage.  It  is  insisted  by  appellee 
that  such  would  be  the  legal  presumption  in  the  absence  of 
any  proof  on  the  question.  We  are  of  the  opinion  that  the 
evidence  unexplained  would  be  sufficient  to  establish  fraud 
in  the  transaction  as  well  as  in  the  execution  of  the  mortgage. 

The  appellee  was  the  mother  of  Frank  W.  Davis  and  he 
was  residing  with  her,  and  held  a  mortgage  on  his  property 
for  a  certain  stated  amount,  and  he  was  permitted  by  her  to 
sell  his  property  and  use  the  proceeds  thereof  the  same  as 
though  no  mortgage  existed.     This  would  not  be  justice  to 
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his  creditors.  The  property  sold  was  a  very  considerable 
part  in  value  of  the  mortgaged  property,  and  under  the  evi- 
dence, when  sold,  would  not  go  to  reduce  the  mortgage 
debt.  It  operated  simply  as  a  shield  to  Frank  W.  Davis  to 
ward  off  his  ci*editors  while  he  enjoyed  the  immunity  thus 
afforded.  Considering  the  circumstances  and  the  manner 
of  dealing  between  apj>ellee  and  her  son  and  the  effect 
thereof  to  his  creditors,  the  conclusion  would  be  irresistible 
that  this  very  immunity  in  the  giving  of  the  mdrtgage  was 
intended  and  contemplated.  If  that  be  the  case,  then  the 
mortgage  was  fraudulent  and  void  as  to  F.  W.  Davis'  cred- 
itors. Simmons  v.  Jenkins,  76  lU.  479;  Goodheart  v.  John- 
son, 88  111.  58.  While  chattel  mortgages  are  allowable  and 
recognized  by  our  statute  and  should  be  upheld  by  the  court 
where  fair  and  honafide^  fraud  should  not  be  allowed  and 
sustained  under  their  cover. 

Under  the  state  of  the  evidence,  the  question  of  fraudulent 
intent  of  tlie  appellee  and  her  son  in  the  execution  of  the 
mortgage  should  not  have  been  taken  from  the  jury,  as  was 
done  by  the  court  in  the  giving  of  appellee's  'first  instruc- 
tion. It  told  the  jury  in  substance  that  if  appellee  held  a 
valid  chattel  mortgage  on  tlie  property,  and  while  the  lien 
of  such  mortgage  was  in  force  the  goods  were  levied  on,  etc., 
and  api^ellee  made  pro])er  demand,  she  would  be  entitled  to 
recover.  The  jury  would  understand  from  this,  that  if  the 
mortgage  were  shown,  inasmuch  as  the  time  it  was  to  run 
had  not  expired  either  by  its  terms  or  operation  of  law,  then 
appellee  had  an  undoubted  right  to  recover  notwithstanding 
the  evidence  of  fraud.  This  appears  to  have  been  the  view 
of  the  court,  as  it  refused  appellant's  instruction,  to  the  effect 
that  the  appellee  allowing  the  sale  of  the  pigs  without 
requiring  the  purchase  money  to  be  applied  on  the  mort- 
gage debt,  would  be,  under  the  facts  of  the  case,  fraudulent. 

For  these  reasons  the  judgment  of  the  court  below  is  re- 
versed and  the  cause  remanded. 

Judgment  reversed  and  cau^e  remanded. 
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William  A.  McGillis  and  James  Hogan 

V. 

John  Anderson. 

Contracts— Recovery  of  Contract  Price — BistructionB* 

1.  This  court  will  not  consider  instructions  not  abstracted. 

2.  In  an  action  upon  due  bills  issued  to  plaintiff  for  work  done  for 
certain  contractors,  the  main  questions  being  as  to  the  authoiity  of  the 
bookkeeper  of  said  contractors  to  issue  the  same,  and  the  subsequent 
ratification  thereof  by  them,  this  court  holds  as  proper  the  allowance  of 
evidence  to  go  to  the  jury  of  other  orders  issued  at  the  same  time  and 
the  subsequent  payment  of  them  by  said  contractors,  and  declines  to 
interfere  with  the  judgment  against  them. 
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[Opinion  filed  May  20,  1892.] 

Appeal  from  the  Circuit  Court  of  Kankakee  County; 
the  Hon.  C.  K.  Starr,  Judge,  presiding. 

Mr.  E.  E.  Day,  for  appellants. 

Mr.  H.  K.  Wheeler,  for  appellee. 

Harker,  J.  This  was  an  action  on  two  due  bills  issued 
to  appellee  for  work  performed  by  him  for  McGillis  and 
Hogan,  contractors,  in  the  construction  of  a  railroad  in 
1882.  The  due  bills  were  issued  by  one  L.  E.  Taylor,  book- 
keeper for  the  contractors,  as  were  a  large  number  of  others 
at  the  same  time  to  other,  parties  who  had  done  work  for 
them. 

Two  defenses  were  interposed;  one  by  sworn  plea  deny- 
ing the  execution  of  the  instruments  sued  on,  and  the 
other  by  plea  of  the  statute  of  limitations  to  the  common 
counts.  A  trial  resulted  in  a  .verdict  and  judgment  for 
$361.77  in  favor  of  appellee. 

The  main    questions  in  the  case  were  Taylor's  author- 
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ity  to  issue  the  due  bills,  and  the  subsequent  ratification 
of  his  act.  It  seems  from  the  evidence  that  appellants 
had  suspended  work  and  that  there  was  a  run  on  tlie  oifice 
by  claimants  for  pa\'',  and  that  instead  of  money  being 
paid,  due  bills  were  issued  by  Taylor.  Appellant  McGillis 
showed  by  his  own  testimony  that  Taylor  had  no  authority 
to  issue  due  bills.  There  was  evidence,  however,  that  ap]>el- 
lants  subsequently  paid  like  due  bills  issued  at  the  same  time 
to  other  parties,  and  appellee  swore  that  McGillis  told  him 
a  few  days  afterward,  when  others  were  disposing  of  their 
due  bills  at  a  sacrifice,  not  to  sell  his,  that  he  would  pay 
them.  Appellee  further  swore  that  at  a  subsequent  time 
McGillis  told  him  that  if  he  would  wait  until  after  a  certain 
time  he  would  pay  him.  McGillis  denied  making  such 
statements,  but  the  jury  believed  appellee.  It  was  the 
])eculiar  province  of  the  jury  to  decide  which  witness  told 
the  truth.  If  they  were  right,  the  act  of  the  bookkeeper 
was  ratified.  There  was  no  error  of  the  court  in  allowing 
evidence  to  go  to  the  jury  of  other  orders  issued  at  the  same 
time  and  the  subsequent  payment  of  them  by  appellants. 

The  court  properly  excluded  the  copy  of  the  record  of 
certain  atta(3hment  proceedings  had  in  the  Circuit  Court  of 
Lake  County,  Indiana.  It  did  not  show  any  levy,  judgment 
or  satisfaction  of  the  claim,  or  any  part  thereof.  Inasmuch 
as  the  instructions  were  not  abstracted  we  shall  not  discuss 
them. 

We  see  no  error  committed  by  the  trial  court  and  the 
judgment  will  be  aflBirmed.  Judijiaent  affirmed. 


Albert  Love 

V. 

Zack  Boavdle. 


ContractaServices  of  Stallion, 

There  being  no  iwint  of  law  involved,  this  court  declines,  in  \newof  the 
evidence,  to  interfere  with  the  judgment  for  the  defendant  in  an  action 


Second  District — December  Term,  1891.     603 

Love  V.  Bowdle. 

brought  to  recover  on  a  demand  based,  among  other  things,  upon  a  claim 
for  services  of  stallion. 

[Opinion  filed  May  20, 1892.] 

Appeal  from  the  Circuit  Court  of  Kankakee  County;  the 
Hon.  C.  E.  Stabr,  Judge,  presiding. 

Mr.  Edward  E.  Day,  for  appellant. 

Mr.  H.  K.  Wheeler,  for  appellee. 

Cabtwright,  J.  This  suit  was  commenced  before  a  jus- 
tice of  the  peace,  by  appellant  against  appellee,  on  a 
demand  for  $30,  made  up  of.  claims  for  services  of  appel- 
lant's horse  to  two  mares  at  $10  each,  and  $10  which  it  was 
claimed  that  appellee  agreed  to  pay  on  the  purchase  of 
another  mare  if  she  proved  tio  be  in  foal.  Appellant  was 
defeated  on  trial  in  the  justice's  court,  and  on  appeal  to  the 
Circuit  Court  was  again  defeated,  and  now  appeals  to  this 
court.  The  only  ground  for  reversal  claimed  is  that  the 
verdict  was  against  the  weight  of  the  evidence. 

The  horse  service  did  not  prove  fruitful,  and  appellant 
claimed  that  the  contract  was  for  service  by  the  season, 
while  appellee  contended  that  the  contract  was  for  insur- 
ance. The  only  direct  evidence  of  the  nature  of  the  con- 
tract for  horse  service  was  the  testimony  of  the  parties, 
who  contradicted  each  other  as  to  its  terms.  There  was 
also  contradictory  evidence  concerning  statements  of  the 
parties  as  to  that  contmct.  With  respect  to  the  purchase 
of  the  mare,  api)ellant  testified  that  appellee  bought  the 
mare  for  $150,  which  was  paid,  and  further  agreed  that  if 
she  proved  in  foal  he  would  pay  $10  additional,  and  in  this 
testimony  appellant  was  corroborated  by  his  two  brothers. 
The  mare  purchased  proved  in  foal.  Appellee  testified  that 
he  made  no  agreement  to  pay  any  additional  sum  depend- 
ent upon  that  event.  Upon  the  questions  of  fact  presented 
there  have  been  two  trials,  both  of  which  resulted  in  the 
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same  conclusion,  and  the  Circuit  Court,  by  overruling  the 
motion  for  a  new  trial,  approved  of  the  finding.  Upon  a 
review  of  the  evidence,  we  are  unable  to  say  that  the  ver- 
dict should  have  been  otherwise.  We  could  not  do  so 
except  by  basing  our  conclusion  upon  a  count  of  the  wit- 
nesses testifying  conc(  ruling  the  purchase  of  the  mare,  with- 
out any  other  circumstance  to  aid  us,  and  it  does  not  nec- 
essarily follow  that  the  greater  number  of  witnesses,"  related 
to  each  other  as  these  were,'  must  prevail.  The  trial  court 
having  opportunities  to  judge  of  the  credibility  of  the  wit- 
nesses that  we  do  not  have,' might  for  good  reasons  give 
credence  to  appellee,  and  having  done  so  we  will  not  disturb 
the  finding.    The  judgment  will  be  affirmed. 

Judgment  affirmed. 


44  eo4  • 

IK.  677  Samuel  Thomas 

V. 

Priscilla  Thomas. 

Divorce — Separate  Maintenance. 

1.  Where  an  allowance  is  made  a  lien  upon  the  lands  of  the  husband 
in  proceedings  for  separate  maintenance,  and  the  lien  covers  more 
land  than  is  necessary  to  secure  its  payment,  application  may  be  made 
that  the  decree  be  modified  in  such  respect. 

2.  This  court  declines,  in  view  of  the  evidence,  to  interfere  with  a 
decree  granting  an  amount  named  as  an  allowance  in  proceedings  for 
separate  maintenance. 

[Opinion  filed  September*  20, 1892.] 

Appeal  fi-om  the  Circuit  Court  of  Iroquois  County;  the 
Hon.  C.  K.  Starr,  Judge,  presiding. 

Messrs.  Eat  &  Ka.y,  for  appellant. 

Messrs.  Payson  &  Orebaugh,  Free  P.  Morris  and  F.  L. 
Hooper,  for  appellee. 
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Cabtwkight,  J.  The  parties  to  this  suit  were  married 
March  18,  1886,  and  lived  together  about  five  months,  when 
they  separated.  Appellee  filed  her  bill  for  separate  main- 
tenance September  9,  1890,  and  on  final  hearing  a  decree 
was  entered  allowing  her  $150  per  annum,  and  inaking  the 
allowance  a  lien  on  appellant's  land. 

Appellant  objects  to  the  decree  and  insists  that  the  evi- 
dence did  not  warrant  any  relief;  that  the  amount  allowed 
is  excessive,  and  that  his  lands  are  unnecessarily  burdened 
by  making  the  allowance  a  lien  on  more  land  than  is  re- 
quired to  secure  it. 

The  parties  had  each  been  twice  married  before  this  mar- 
riage, were  both  of  mature  years  and  had  children  who 
lived  with  them.  It  appears  from  the  evidence  that  at  the 
time  of  the  separation  and  previous  thereto,  appellee  was  in 
ill  health  and  was  under  medical  treatment  for  nervous  and 
hysterical  troubles.  There  is  testimony  that  this  condition 
was  induced  in  the  summer  of  1886,  by  being  overheated 
while  at  work  picking  currants.  She  left  appellant  while  in 
that  condition  and  went  to  her  former  home  about  two 
miles  from  his  residence.  She  testified  that  appellant  said 
she  was  crazy  and  must  go  home,  while  his  testimony  was 
that  he  had  expressed  the  opinion  that  she  was  crazy  or 
acted  as  though  she  was  crazy  during  this  period,  but  that 
he  tried  to  persuade  her  to  remain.  The  evidence  shows 
very  satisfactorily  that  he  manifested  very  little  sympathy 
or  consideration  for  her  at  that  time.  When  the  separation 
took  place  he  took  her  to  her  former  home,  and  the  evidence 
justifies  the  belief  that  he  had  no  very  serious  objection  to 
her  leaving  and  acquiesced  in  her  doing  so,  if  he  did  not  en- 
courage it.  lie  frequently  went  to  see  her  after  the  sep- 
aration, and  within  a  few  weeks  she  asked  him  if  she  might 
come  back.  He  objected  that  he  could  not  take  her 
home  at  that  time  on  account  of  having  some  machinery  on 
the  wagon.  After  this  she  frequently  made  similar  requests. 
He  testified  that  she  asked  to  come  home  fifty  times,  and 
that  he  told  her  that  when  she  wanted  to  come  back  she 
should  load  up  her  things  and  come.    His  opinion  was  that 
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he  did  not  have  to  go  after  her.  She  testified  that  she 
asked  him  to  take  her  back  a  hundred  times — almost  every 
time  she  saw  him — but  that  liis  answers  were  vague ; 
that  it  was  never  convenient,  and  that  he  always  postponed 
it  indefinitely.  His  testimony  throws  some  light  on  his 
wishes  in  the  matter  and  aids  in  explaining  his  conduct. 
He  testified  that  he  heard  in  some  way  that  she  was  coming 
back  and  went  to  Mr.  Vennum,  and  said,  "  The  woman  is 
coming  back.  What  had  I  better  do  ?  "  And  Vennum  told 
him  that  he  could  not  help  it,  and  must  not  use  any  force  to 
put  het  out.  His  seeking  advice  as  to  what  he  should  do  if  she 
ciime  back,  and  his  version  of  the  conversation  indicates  that 
he  did  not  want  her  to  return,  and  his  conduct  confirms  the 
belief  that  such  was  the  fact.  She  testified  that  he  fre- 
quently remained  with  her  over  night  at  her  home  and  also 
occupied  a  room  with  her  at  a  hotel  during  the  trial  of  a  law- 
suit, and  on  these  occasions  that  they  occupied  the  same  bed, 
and  sustained  the  relations  of  husband  and  wife,  the  same 
as  before  the  separation.  He  testified  that  he  stayed  at  her 
house  "  lots  of  nights  "  but  that  he  slept  on  the  lounge,  except 
when  he  laid  across  the  foot  of  the  bed  or  got  in  behipd 
her,  "  and  laid  there  till  daylight  and  slept ; "  and  that  at 
the  hotel  after  he  had  gone  to  bed  some  one  woke  him  up  by 
getting  over  him  in  bed,  but  he  asked  no  questions  and  went 
to  sleep,  and  in  the  morning  the  unknown  intruder  was 
gone ;  and  that  he  had  not  since  the  separation  sustained 
the  relation  of  husband  to  her  as  testified  by  her.  It  would 
not  appear  to  be  doing  violence  to  any  presumptions  aris- 
ing from  the  evidence,  to  adopt  her  statement  as  giving  the 
true  version  of  the  relations  of  these  parties.  It  might  be 
diificult  to  reconcile  the  undisputed  fact  of  her  constant  de- 
sire to  return  to  his  home  and  live  with  him,  with  the 
assumption  that  his  evidence  of  utter  indifference  on  such 
occasions  was  correct.  Accepting  her  evidence  as  true,  his 
duty  while  frequently  visiting  her  and  sustaining  these  rela- 
tions, is  not  to  be  regarded  exactly  as  in  a  case  where  a  wife 
has  left  her  husband  and  he  neither  seeks  nor  sustains  any 
relations  with  her,  but  leaves  her  free. to  return  and  resume 
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them  at  his  own  house,  if  at  all.  Under  all  the  circum- 
stances it  was  only  reasonable  when  he  came  to  visit  her  and 
she  asked  to  return  with  him,  that  he  should  have  taken  her 
back.  It  follows  that  she  remained  separate  from  him 
against  her  wish  by  his  desire,  and  therefore  that  she  so 
remained  and  lived  without  her  fault. 

Appellant  owned  a  farm  of  two  hundred  acres  worth  forty 
dollai*s  per  acre,  and  personal  property  worth  a  thousand 
dollars,  and  his  indebtedness  was  small.  The  allowance 
ma;de  wafe  not  unreasonable.  If  the  allowance  is  made  a  lien 
on  more  land  than  is  necessary  to  secure  its  payment,  ap- 
plication may  be  made  to  the  Circuit  Court  and  the  decree 
will  be  modified  in  that  regard.  There  has  been  no  action 
of  the  Circuit  Court  upon  an  application  or  motion  for  that 
purpose.  The  attention  of  the  Circuit  Court  should  first  be 
called  to  that  question.    The  decree  will  be  affirmed. 

Decree  affirmed. 


Daniel  Lantz 

V. 

William  Drum. 


Trover — Horse — Agency, 

1.  A  general  owner  may  maintain  his  action  against  any  person  tak- 
ing his  goods  out  of  the  possession  of  his  agent. 

2.  The  burden  of  showing  that  a  horse  belonged  to  a  minor  by  gift 
from  his  father  is  on  the  person  asserting  it. 

8.  In  an  action  of  trover  brought  to  recover  the  value  of  a  certain 
mare  traded  to  defendant  by  plaintifTs  miaor  son,  this  court  holds,  in  view 
of  the  giving  of  an  erroneous  instruction  touching  the  ownership  thereof, 
in  behalf  of  defendant,  that  the  judgment  in  his  favor  can  not  stand. 

[Opinion  filed  May  20, 1892.] 

Appeal  from  the  County  Court  of  Will  County;  the  Hon. 
Benjamin  Olin,  Judge,  presiding. 
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Messrs.  Morrill  Sprague  and  Haley  &  O'Donnell,  for 
appellant. 

Mr.  J.  W.  D'Aroyj  for  appellee. 

Lacey,  p.  J.  This  was  a  suit  commenced  by  appellant  in 
a  justice  court  in  trover  to  recover  the  value  of  a  certain 
mare,  ofuhich  appellant  claimed  the  OAvnership,  of  the  value 
of  about  $100.  Upon  appeal  the  case  was  tried  in  the  Cir- 
cuit Court  resulting  in  a  verdict  and  judgment  in  favor  of 
the  appellee.  The  appellant  purchased  the  mare  of  one  Druly 
for  $100,  some  eight  months  before  the  appellee  came  into 
her  possession. 

The  appellee  came  into  possession  of  the  mare  by  virtue 
of  a  trade  with  the  minor  son  of  appellant,  Henry  by  name, 
who  was  nineteen  years  of  age,  and  had  had  a  sunstroke  and 
was  subject  to  epileptic  fits.  In  the  absence  of  the  appel- 
lant, the  appellee  met  the  boy  driving  the  mare  in  the  high- 
way and  proposed  a  trade  of  his  three  year  old  colt  for  the 
mare.  The  boy  seemed  inclined  to  trade  but  wanted  boot, 
and  invited  appellee  to  his  father's  hpuse,  where  the  boy 
resided.  There  the  trade  was  made  by  giving  the  colt  for 
the  mare.  In  a  day  or  tAvo  afterward  the  appellee  sold  the 
mare,  and  when  appellant  made  a  demand  for  her  she  could 
not  be  delivered,  neither  would  appellee  pay  for  her.  This 
suit  was  then  brought  to  recover  the  value  of  the  mare.  The 
defense  set  up  at  the  trial  was  that  the  mare  was  the  prop- 
erty of  the  boy  and  not  that  of  appellant,  and  the  case  Avas 
tried  on  that  issue.  The  appellant  insisted  and  so  testified 
that  the  mare  was  his  own  property  by  purchase,  and  that 
he  had  never  given  her  to  his  son,  but  had  always  retained 
the  ownership.  lie,  however,  had  purchased  her  for  his  son 
to  work  and  handle.  The  only  evidence  of  ownership  of  the 
mare  by  the  boy  Henry,  was  the  evidence  of  Vanolinda  and 
Foster,  who  testified  that  at  the  time  appellant  was  about  to 
bring  this  suit,  he  said  he  had  given  the  mare  to  the  boy. 
The  statements  made  to  those  witnesses  as  to  the  gift  of  the 
inare  to  the  boy,  were  of  an  equivocal  nature,  and  may  have 
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meant,  as  appellant  testified,  that  he  had  purchased  the  mare 
for  the  boy  to  work,  and  had  given  her  to  him  for  that  pur- 
pose, and  he  so  explained  the  matter  to  Foster  afterward. 
We  are  of  the  opinion  that  the  evidence  of  property  in  appel- 
lant preponderated  in  his  favor,  and  the  evidence  of  gift  was 
very  weak  and  uncertain.  In  this  state  of  the  evidence, 
the  court  gave  the  appellee's  ninth  instruction,  which  is  as 
follows :  "  The  law  is,  that  this  is  a  possessory  action,  and 
the  jury  should  consider  the  evidence  as  to  who  was  in  the 
lawful  possession  of  the  animal  at  the  time  defendant 
received  her,  as  touching  the  question  of  title  in  connection 
with  the  other  evidence  in  the  case." 

« 

In  the  first  place,  the  court  was  in  error  in  telling  the  jury 
that  the  action  was  a  possessory  one.  It  was  not  a  possess- 
ory action.  It  was  in  trover  for  the  value  of  the  mare.  How 
did  the  form  of  the  action  concern  the  matter  of  the  boy's 
possession  of  the  mare  at  the  time  of  the  trade  ?  And  how 
did  the  boy's  jxssession  furnish  any  light  ui)on  the  question 
of  title,  as  the  jury  were  instructed  ?  Tlie  jury  could  only 
have  inferred  from  this,  that  inasmuch  as  the  appellant  had 
put  the  mare  in  the  boy's  possession,  that  fact  should,  in  the 
opinion  of  the  court,  weigh  against  him  in  determining  who 
was  the  owner  of  the  mare,  and  that  it  was  evidence  in  favor 
of  the  ownership  of  the  boy.  This  instruction  was  erro- 
neous in  that  view  of  the  case,  for  the  possession  of  the  mare 
by  the  boy  was  just  as  consistent  with  the  theory  of  appel- 
lant's ownership  as  that  of  his  son,  and  such  fact  could  not 
weigh  against  appellant  in  proving  the  ownership  in  the 
boy. 

The  appellant's  son  was  a  minor,  a  member  of  his  family, 
and  was  a  mere  servant  of  his  father,  and  his  possession  was 
entirely  consistent  with  the  ownership  of  his  father,  and 
appellee  had  no  reason  for  supposing  from  that  fact  that  the 
title  was  in  the  son.  A  general  owner  may  maintain  his 
action  against  any  person  taking  his  goods  out  of  the  pos- 
session of  his  agent.  Cooper  v.  Cooper,  132  111.  80;  Cannon 
V.  Kinney,  3  Scam.  9;  Gauche  v.  Mayer,  27  111.  133. 

The  burden  of  showing  that  the  uuire  belonged  to  the 

Vol.  XLIV    3tf 


\ 


610  Appellate  Coxjrts  of  Illinois. 

Vol.  44.]  City  of  Rock  Island  v.  Carlin. 

boy  by  gift  from  the  father  was  on  appellee,  and  this  could 
not  be  shown  under  the  circumstances  from  the  fact  that 
the  boy  had  the  actual  possession  of  the  mare;  nor  would 
such  fact,  under  the  circumstances,  even  tend  to  show  it. 
We  think  that  under  this  instruction  the  jury  must  have 
been  misled. 

The  judgment  of  the  court  below  is  therefore  reversed 
and  the  cause  remanded. 

Reversed  and  vema/nded. 


City  of  Rock  Island 

V. 

W.  P.  Carlin, 

Municipal  Corporations — Negligence  of— Personal  Injuries — Instruc- 
tions, 

1.  In  an  action  brought  to  recover  from  a  municipality  for  an  injury 
received  while  using  one  of  its  highways,  the  plaintiff  can  only  recover 
upon  affirmative  proof,  by  a  preponderance  of  the  evidence,  tliat  the 
same  was  guilty  of  wrongful  act  or  neglect. 

2.  An  instruction  in  such  case  duecting  a  verdict  for  the  plaintiff 
upon  the  sole  condition  that  he  was  exercising  reasonable  care  and  dili- 
gence at  the  time  of  the  accident  should  not  be  given. 

3.  It  can  not  be  said  as  a  matter  of  law  that  a  city  mast  close  a  street 
while  changing  its  grade,  or  become  liable  for  all  damages  occ-asioned 
by  its  condition  to  persons  using  it  with  full  knowledge  of  such  condi- 
tion, 

4.  In  the  case  presented,  this  court  holds  that  the  charges  of  negli- 
gence are  not  proved  against  the  defendant,  that  tlie  plaintiff  was  in- 
jured through  his  own  want  of  care,  and  that  the  judgment  in  his  favor 
can  not  stand. 

[Opinion  filed  May  20,  1892.] 

Appeal  from  the  Circuit  Court  of  Rock  Island  County;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  Joseph  L.  Haas,  for  appellant. 


Second  District — December  Term,  1891.    611 

City  of  Rock  Island  v.  Carlin. 

Messrs.  E.  M,  Sharon  and  McEniry  &  McEniry,  for 
appellee. 

Cartwright,  J.  In  December,  1888,  Fifth  avenue  was  a 
public  street  of  the  city  of  Kock  Island,  running  east  toward 
Moline,  upon  which  street  there  were  two  tracks  of  a  horse 
railroad  laid  along  the  north  part  of  the  street,  leaving  a 
space  of  about  thirty  feet  in  width  south  of  the  south  track 
in  the  roadway  for  teams.  The  street  cars  going  east  ran 
on  the  south  track,  and  those  going  west  ran  on  the  north 
track.  There  was  a  street  car  barn  on  the  south  side  of  the 
street,  and  from  this  barn  switch  tracks  ran  into  the  tracks 
on  the  street,  connecting  them  with  the  barn.  In  that 
month  a  grade  had  been  established  in  the  street  by  the 
city,  and  the  work  of  raising  the  tracks  and  the  street  to 
the  established  grade  was  commenced  and  carried  on.  The 
tracks  were  first  raised,  and  the  streets  were  being  filled 
with  rock  and  earth  to  the  required  level.  During  the  pros- 
ecution of  this  work,  appellee  sustained  injuries  to  his  per- 
sonal property  in  consequence  of  two  different  accidents  in 
the  use  of  the  street,  and  sued  appellant  for  the  damages 
resulting  therefrom. 

According  to  his  testimony,  the  first  accident  occurred 
December  13, 1888,  when  he  was  hauling  a  load  of  coal  with 
his  team  along  the  street  and  ran  a  wheel  over  a  large  rock 
on  the  opposite  side  of  the  switch  from  the  street  car  barn, 
and  broke  the  wheel.  He  testifies  that  the  rock  was  not 
there  in  the  morning  of  the  same  day,  and  there  is  no  evi- 
dence how  the  particular  rock  came  there,  except  that  the 
city  was  at  that  time  filling  the  street  with  earth  and  rock 
at  that  place  to  raise  it  to  grade.  The  filling  of  the  street 
was  lawful  and  proper,  and  the  use  of  rock  for  the  purpose 
is  common  and  not  improper.  The  fact  alone  that  one  such 
rock  was  of  the  size  of  the  one  in  question  afforded  no  evi- 
dence of  a  wrongful  act  on  the  part  of  the  appellant.  But 
it  is  apparent  that  this  accident  was  due  to  appellee's  own 
want  of  care.  The  condition  of  the  street  was  open  and 
visible,  and  there  is  no  excuse  appearing  in  the  evidence  for 
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his  voluntary  attempt  to  drive  over  a  rock  which  would 
cause  the  breaking  of  his  wheel. 

The  second  accident  occurred  December  2-i,  1888,  and 
resulted  in  breaking  the  wagon  and  injuring  one  horse,  from 
which  injury  it  is  alleged  that  the  horse  afterward  died. 
On  that  occasion  appellee  was  traveling  west  on  the  street 
Avith  a  load  of  coal,  and  when  he  reached  the  street  car  bam 
he  attempted  to  follow  the  sAvitch  from  the  south'  side  of  the 
street  so  as  to  strilve  the  north  street  car  track.  If  he  suc- 
ceeded in  striking  the  rails  of  the  north  track  he  could  drive 
along  on  the  rails  in  the  same  direction  that  the  cars  ran 
until  he  would  reach  a  good  street  some  blocks  west  of  the 
barn.  If,  however,  he  should  fail  to  strike  the  north  track, 
and  should  go  along  the  south  track,  he  would  be  in  a  posi- 
tion to  meet  street  cars,  which  ran  every  seven  or  eight 
minutes,  and  would  be  obliged  to  turn  out  of  the  track  for 
such  cars.  The  street  car  rails  were  laid  upon  stringers, 
which  were  supported  by  cross-ties,  and  the  street  had  not 
yet  been  filled  above  the  cross-ties  between  the  rails,  and  it 
would  be  almost,  if  not  wholly,  impossible  to  turn  out 
across  the  rails  with  a  loaded  wafi:on,  and  injury  to  the 
wagon  or  team,  or  both,  would  be  extremely  probable;  so 
that  if  appellee  should  strike  the  south  track  he  would  inev- 
itably place  his  property  in  a  perilous  position.  He  was 
unsuccessful  in  reaching  the  north  track,  but  struck  the 
south  track  with  the  right  Avheels  of  the  wagon  between 
the  rails  and  the  left  wheels  south  of  the  south  rail.  If  he 
should  proceed  in  that  way,  he  would  be  in  a  position  to 
meet  cars,  and  probably  be  unable  to'get  out  of  their  way 
with  safety.  This  he  did,  and  went  bumping  over  the  ties 
and  straddling  the  south  rail,  until  he  met  a  street  car  two 
or  three  blocks  west  of  the  barn,  when  he  tried  to  turn  out, 
and  the  wagon  was  broken  and  the  horse  injured.  The 
street  south  of  the  tracks  was  not  in  good  condition,  but 
was  not  impassable.  The  process  of  filling  and  leveling 
was  going  on,  and  it  was  in  a  fonnative  and  incomplete 
condition,  so  that  it  could  not  be  traveled  as  easily  as  an 
ordinary  street;  but  still  it  was  passable  for  teams,  and  was 
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in  regular  use  for  the  ordinary  purposes  of  a  street.  The 
court  gave  to  the  jury,  at  the  request  of  the  appellee,  this 
instruction :  "  The  court  instructs  the  jury,  that  although 
you  may  believe  from  the  evidence  that  the  plaintiff  knew 
the  condition  of  Fifth  avenue  at  the  place  of  the  alleged 
accident,  yet,  if  you  further  believe  from  the  evidence  that 
the  plaintiff  was  exercising  reasonable  care  and  diligence 
for  the  safety  of  his  horse  and  wagon  under  the  circum- 
stances, at  the  time  of  the  alleged  accident,  you  should  find 
for  the  plaintiff."  This  instruction  directed  a  verdict  for 
the  plaintiff  upon  the  sole  condition  that  he  was  exercising 
reasonable  care  and  diligence  at  the  time  of  the  accident. 
He  could  only  recover  upon  affirmative  proof,  by  a  prepon- 
derance of  the  evidence,  that  the  city  was  guilty  of  wrong- 
ful act  or  neglect,  and  this  instruction  directed  a  verdict 
without  requiring  any  proof  of  liability.  Again,  the  main 
question  affecting  his  conduct  did  not  relate  to  the  time  of 
the  accident,  but  to  his  having  put  himself  in  a  position  of 
danger  by  going  on  the  south  track  before  and  at  some  dis- 
tance from  the  place  of  the  accident.  The  instruction  was 
bad.  This  instruction  was  also  given  for  appellee :  "  The 
jury  are  instructed  that  the  law  is  that  while  the  defendant 
had  the  right  to  allow  street  car  companies  to  occupy  its 
streets  with  the  rails  of  its  car  tracks,  and  allow  them  to 
place  them  on  a  level  with  any  changed  grade  of  the  street 
established  by  the  city,  and  have  the  right  to  change  the 
grade  of  its  streets,  and  to  repair  them,  and  have  the  right 
to  close  its  streets  temporarily  while  changing  the  grade  or 
i*epairing  -the  same,  still  the  defendant  is  liable  for  all 
injury  or  damage  resulting  from  their  defective  condition 
after  notice,  while  such  streets  are  held  open  to  the  public 
by  the  city,  to  any  person  suffering  such  injury  or  damage, 
while  such  person  was  exercising  due  care  and  diligence 
under  all  the  circumstances  of  the  case."  While  this 
instruction  declares  the  right  of  the  city  to  change  the 
grade  of  the  street,  it  asserts  a  liability  of  the  city  for  all 
consequences  arising  from  the  doing  of  such  lawful  act, 
regardless  of  the  manner  or  degree  of  care  with  which  it  is 
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done,  if  the  changing  makes  it  defective  during  the  change. 
The  only  escape  from  h'ability,  according  to  the  instruc- 
tion, is  to  close  the  street.  The  evidence  is  that  this  street 
was  the  only  one  leading  from  Rock  Island  to  Moline,  and 
it  can  not  be  said  as  a  matter  of  law,  that  the  city  must  close 
it  while  changing  the  grade,  or  become  liable  for  all  dam- 
ages occasioned  by  its  condition,  to  persons  using  it  wiih 
full  knowledge  of  such  condition. 

The  changing  of  a  grade  and  filling  of  a  street,  as  in  this 
case,  necessarily  and  unavoidably  aifects  the  use  of  the  street 
unfavorably  for  a  time;  but  the  act  is  lawful,  and  if  the 
work  is  done  with  reasonable  regard  to  the  interests  of  the 
public  there  is  no  liability,  for  there  is  no  element  of  wrong 
in  so  perfonning  a  lawful  act.  This  city  was  not  bound  to 
give  appellee  notice  of  a  condition  of  things  with  which  he 
was  thoroughly  conversant,  nor  to  bar  his  approach  to  the 
south  track  to  prevent  him  from  putting  his  property  in  a 
position  of  known  danger. 

When  all  the  evidence  is  considered  together,  it  does  not 
tend  to  prove  either  misfeasance  or  negligence  on  the  part 
of  the  appellant,  causing  either  of  the  injuries  to  appellee's 
property  complained  of,  but  does  prove  thai  they  were 
each  due  to  his  own  want  of  ordinary  care.  The  evidence 
showing  that  therer  is  no  cause  of  action,  the  judgment  uill 
be  reversed. 

Judgment  reversed. 

Finding  of  facts  to  be  incorporated  in  judgment : 
"We  find  that  ai)i)ellant  was  not  guilty  of  either  oi  the  acts 
of  negligence  charged  in  the  declaration  or  any  count 
thereof,  and  that  there  is  no  evidence  in  the  record  tending 
to  prove  any  or  either  of  the  charges  of  negligence  in  either 
count  of  the  declaration  contained,  in  manner  and  form  as 
therein  charged. 

We  further  find  that  the  injuries  to  appellee's  property 
complained  of  in  the  declaration  were  each  caused  by  his 
own  negligence  and  want  of  ordinary  care. 
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Stephen  A.  Dunbar 

V. 

A.  L.  DeBoer, 

Trespass— Cattle — Replevin —  Unliquidated  Damages—  Tender, 

1.  A  tender  may  be  made  under  the  laws  of  this  State  in  a  case  of 
unliquidated  damages;  but  the  tender  must  bje  kept  good,  especially 
where  there  is  a  dispute  as  to  the  amount  due. 

2  An  objection  and  exception  to  the  action  of  a  trial  court  in 
giving  an  instruction  which  erroneously  omits  in  a  given  case  the 
hypothesis  of  bringing  money  into  court  to  keep  a  tender  good,  raises 
therein  the  point  that  the  tender  was  not  kept  good  by  bringing  it  into 
court. 

8.  The  release  of  stock  taken  up  damage  feasant,  upon  the  promise 
of  their  owner  to  repair  a  fence,  releases  the  lien  on  them  for  damage 
done  by  them, 

[Opinion  filed  May  20,  1892.] 

Appeal  from  the  Circuit  Court  of  Livingston  County;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Strawn  &  JSTokton,  for  appellant. 

Mr.  J.  T.  Teeby,  for  appellee. 

Laoey,  p.  J.  This  was  an  action  of  replevin  commenced 
by  appellee  before  a  justice  of  the  peace  to  recover  the  pos- 
session of  five  colts  from  appellant.  The  case  was  tried 
before  the  justice  and  appealed  to  the  Circuit  Court,  where 
it  was  tried  by  the  court  and  a  jury,  resulting  in  a  verdict 
for  the  appellee  and  judgment  against  appellant  for  costs. 
From  this  judgment  this  appeal  was  taken.  The  facts  in 
the  case  were  in  substance  that  the  appellant  and  appellee 
lived  on  adjoining  farms  with  a  division  fence  between  them. 
By  agreement  the  appellant  was  to  maintain  the  north  half 
and  appellee  the  south  half  of  the  fence.    The  colts  getting 
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through  appellee's  part  of  the  fence  were  found  trespassing 
on  appellant's  premises — this  was  February  13,  1S91 — and 
were  pasturing  on  appellant's  corn  stalks. 

That  night  after  supper  appellant  shut  up  the  colts  an<l 
immediately  notified  appellee  of  it  and  demanded  damages 
for  the  trespass  of  the  colts.  Saturday  morning  the  appel- 
lee went  after  the  colts,  when  appellant  demanded  $1.25 
damages,  and  appellee  offered  the  amount  but  had  no  less 
change  than  a  $50  bill,  which  appellant  could  not  change,  so 
the  matter  rested,  appellant  retaining  the  colts.  Appellant 
watered  and  fed  them  on  Saturday,  Sunday,  Monday  and  a 
part  of  Tuesday.  On  Monday  afternoon  appellee  tendered 
appellant  for  damages  and  their  keeping  and  care  up  to  that 
time  the  sum  of  $1.75.  The  appellant  demanded  $2.50,  if 
appellee  would  keep  them  home  and  fix  up  the  fence.  This 
appellee  refused  and  this  suit  Avas  brought. 

One  of  the  points  of  contention  here  is,  as  to  whether  the 
evidence  supported  the  verdict  as  to  the  sufficiency  of  the 
tender. 

Various  witnesses  were  introduced  on  either  side  for  and 
against  the  api>ellee,  and  the  evidence  was  very  conflicting; 
but  if  that  were  the  only  question  in  the  case  we  would  not 
feel  disposed  to  disturb  the  verdict  and  judgment  for  that 
reason,  though  it  was  rather  weak  to  show  the  tender  as  to 
amount.  We  now  pass  to  another  point  made  by  appel- 
lant on  the  question  of  the  introduction  of  the  evidence. 

On  the  trial  of  the  case  the  appellant  proposed  to  prove 
that  about  two  weeks  before  the  occasion  of  taking  up  the 
colts  mentioned  above,  he  had  shut  up  these  same  colts  for 
damages  they  had  done  on  his  premises,  and  that  he  had  let 
the  plaintiff  have  them  without  charge  ])rovided  he  would 
fix  up  the  fence,  and  offered  to  show  that  the  appellee  ha<:l 
not  fixed  the  fence  as  he  agreed,  and  to  prove  the  damage 
done  by  the  colts  at  or  about  tlie  time  he  shut  tliem  up  be- 
fore. This  offer  was  rejected  by  the  court  and  the  defend- 
ant excepted.  Even  if  the  colts  had  been  taken  up  dmnage 
feasant  and  the  appellant  had  a  lien  on  them  for  damages, 
which  the  proposition  does  not  show,  the  appellant  released 
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such  lien  by  fifiving  them  up  and  taking  appellee's  promise 
to  fix  the  fence  instead.  There  can  be  no  fraud  in  a  breach 
of  a  promise.  If  the  appellant  has  any  remedy  for  such 
keeping,  it  is  for  the  breach  of  that  contract. 

The  api)eUant  makes  the  point  that  the  appellee  failed  to 
keep  his  tender  good  by  bringing  the  money  into  court. 
We  have  examined  the  record  and  find  no  eWdence  that  the 
tender  was  brought  into  court.  We  think  this  was  required 
by  the  law  to  be  done  by  appellee  in  order  to  derive  any 
benefit  from  the  tender.  It  is  insisted  that  the  suit  was  not 
to  recover  a  debt,  but  in  replevin  for  certain  personal 
property  on  which  ap])eUant  only  had  a  lien  for  its  keep 
and  damages  done  by  the  colts;  and  the  tender,  while  it  did 
not  discharge  the  debt,  released  the  lien,  and  it  was  not 
necessary  to  keep  it  good  to  bring  it  into  court;  and  having 
made  a  sufficient  tender  the  appellee  had  a  right  to  at  once 
bring  his  suit  to  recover  the  possession  of  the  colts.  Kort- 
wright  V.  Cody,  21  N.  Y*  36G. 

This  indeed  supports  the  contention,  but  the  rule  there 
announced  does  not  prevail  in  this  State,  as  will  be  seen  by 
reference  to  Crin  v.  McGoon,  8t)  111.  431,  where  the  first 
named  case  is  cited  and  commented  on,  and  the  rule  there 
announced  held  not  to  be  the  law  in  this  State.  The  court 
held  that  in  order  to  release  the  lien  of  a  mortgage  the 
mortgagee  must,  if  the  tender  is  not  made  on  the  day  the 
debt  falls  due,  bring  the  money  into  court  so  that  the 
mortgagee  may  receive  it.  If  he  does  not  the  mortgage 
lien  subsists  and  the  mortgage  may  be  foreclosed. 

In  this  State,  until  our  late  statute,  no  tender  could  be 
made  in  a  case  of  unliquidated  damages;  as  the  statute 
now  is,  tender  may  be  made  in  such  cases;  but  we  apprehend 
the  tender  must  be  kept  good  in  all  cases,  especially  in  case 
of  unliquidated  damages  where  there  is  a  dispute  as  to  the 
amount  due. 

No  other  rule  would  be  in  accordance  with  justice  to  the 
party  claiming  the  damage,  which  may  be  an  honest  matter 
of  dispute  and  contention. 

The  appellee  insists  that  the  point  that  the  tender  was 
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not  kept  good  by  bringing  it  into  court,  was  not  made  in 
the  court  below,  therefore  it  can  not  be  made  in  this  court. 
In  this  we  think  he  is  mistaken.  The  court  below  gave  an 
instruction  that  told  the  jury  in  substance  that  if  the  ten- 
der were  made,  and  it  were  sufficient,  and  a  demand  for  the 
colts  were  made  before  suit,  then  the  appellee  liad  a  right 
to  recover,  thus  ignoring  the  question  of  keeping  the  tender 
good. 

This  instruction  at  the  time  of  its  being  given  was  ob- 
jected to  and  exception  taken  to  the  action  of  the  court  in 
giving  it.  This  was  sufficient  to  raise  the  question  in  th« 
court  below.  The  instruction,  bj''  omitting  the  hypothesis 
of  bringing  the  money  into  court,  wrongly  directed  the  jury, 
and  was  reversible  error. 

For  the  reason  of  the  failure  on  the  part  of  appellee  to 
keep  the  tender  good,  and  the  error  in  giving  the  instruc- 
•  tion,  the  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded. 

JSeve?*8ed  and  remanded. 
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The  Chicago  Sash,  Door  &   Blind  Mfg.  Co., 

V. 

Elizabeth  J.  Shaw. 

Mechanics*  Liens— Sees,  29y  SO,  SS,  S5,  Chap.  82,  R.  S, 

A  pereon  can  not  lawfully  make  payments  to  a  contractor  or  his  order, 
without  a  sworn  statement,  to  the  injury  of  a  sub-conti"actor,  and  against 
the  express  prohibition  of  the  statute  concerning  mechanics'  liens. 

[Opinion  filed  May  20,  1S92.] 

In  error  to  the  Circuit  Court  of  Lee  County;  the  Hon. 
John  D,  Crabtree,  Judge,  presiding. 

Messrs.  E.  S.  Farrand  and  R.  D.  Huszagh,  for  plaintiff 
in  error. 
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Mr.  Sherwood  Dixon,  for  defendant  in  error. 

Cartwbight,  J.  Plaintiff  in  error  filed  its  petition  to 
establish  a  mechanic's  lien  as  sub-contractor,  on  the  prop- 
erty of  defendant  in  error  in  Djxon,  Illinois.  •  A  hearing 
resulted  in  the  dismissal  of  the  petition  for  want  of  equity. 

The  material  facts,  as  shown  by  the  pleadings  and  evi- 
dence, are  as  follows :  Defendant  in  error  was  the  owner  of 
two  lots  in  the  city  of  Dixon,  and  on  May  15,  1889,  entered 
into  a  contract  wath  William  C.  Schmidt  for  the  erection  of 
a  dwelling  house  thereon,  at  the  agreed  price  of  $4,750.  In 
pursuance  of  this  contract  Schmidt  entered  into  a  contract 
with  plaintiff  in  en'or  to  furnish  certain  mill  work  for  the 
house   for  the  sum  of  $675. 

Plaintiff  in  error  commenced  delivering  material  as  sub- 
contractor under  its  agreement,  August  23,  1889,  and  fully 
j)erformed  its  contract,  and  also  by  agreement  furnished 
some  extra  material  and  labor  amounting  to  $76.20,  and 
finally  completed  the  last  work  under  such  agreements 
October  15, 1889.  Notice  was  served  on  defendant  in  error, 
as  required  by  the  statute,  October  23, 1 889.  A  statement  was 
filed  with  the  clerk  of  the  Circuit  Court  December  23,  1889, 
and  the  suit  was  commenced  January  3,  1890. 

During  the  building  of  the  house,  defendant  in  error,  when 
about  to  make  payment  to  Schmidt,  the  original  contractor, 
took  from  him  two  sworn  statements  as  provided  by  the  lien 
law  then  in  force,  one  on  July  6,  1889,  showing  due  or  to 
become  due  to  sub-contractors,  mechanics  or  workmen, 
$300.01,  and  the  other  August  3,  1889,  showing  due  or  to 
become  due  $1,190.02,  making  in  all  the  sum  of  $1,490.03. 
No  further  statements  were  taken  or  required,  but  after  the 
date  of  the  last  sworn  statement,  defendant  in  error  paid 
from  time  to  time,  as  the  work  progressed,  ordere  given  by 
Schmidt  to  sub-contractors,  material-men  and  laborers, which, 
together  with  some  small  payment  to  Schmidt  and  similar 
orders  which  she  had  accepted,  amounted  to  the  entire  con- 
tract price  for  the  erection  of  the  house.  These  payments 
had  been  made  and  orders  accepted  before  the  notice  was 
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served  by  plaintiff  in  error,  October  23, 1889.  No  notices 
were  served  by  any  other  sub-contractor  besides  plaintiff  in 
error,  except  by  one  Kelley,  who  received  $135.16  in  full  of 
his  claim. 

Plaintiff  in  error  complied  with  each  provision  of  the 
statute  required  to  be  observed  by  it  in  order  to  entitle  it  to 
a  lien.  Nothing  required  by  statute  was  left  undone  on  its 
part,  and  it  claims  a  lien  for  $751.20.  On  the  part  of  plaint- 
iff in  error  it  is  claimed  that  the  sums  paid  out  by  defend- 
ant in  error,  above  tlie  amount  shown  by  the  two  sworn 
statements,  were  paid,  to  the  original  contractor  or  to  his 
order,  in  violation  of  its  rights  and  interests;  that  its  right 
to  a  lien  is  not  affected  therebj^,  and  that  to  the  extent  of  its 
claim  they  can  not  be  considered  or  claimed  as  payments 
upon  the  contract  price. 

Defendant  in  error  contends  that  she  was  not  bound  by 
law  to  demand  any  statement  from  the  contractor,  and  that 
inasmuch  as  she  had  paid  the  full  contract  price  to  the 
original  contractor,  or  upon  his  order,  or  by  accepting 
orders  to  be  paid  by  her  before  a  notice  was  served  upon 
her  by  plaintiff  in  error,  and  was  not  then  indebted  to 
Schmidt,  and  did  not  afterward  become  indebted  to  him, 
the  plaintiff  in  error  acquired  no  right  to  a  lien. 

The  sections  of  Chapter  82,  Revised  Statutes,  as  amended 
and  in  force  July  1,  1887,  necessary  to  be  considered  in  the 
determination  of  this  question,  provide  as  follows :  Sec.  29 
provides  that  every  sub-contractor  shall  have  a  lien  for  the 
value  of  labor  and  material  furnished,  but  the  aggregate  of 
all  liens  shall  not  exceed  the  origimil  contract  price,  and  the 
owner  shall  not  In  any  case  be  compelled  to  pay  a  greater 
sum  than  such  contract  price,  unless  payments  be  made  to 
the  original  contractor  or  to  his  order  in  violation  of  the  rights 
and  interest  of  the  persons  intended  to  be  benefited  by  Sec. 
35  of  the  act,  and  except  in  case  of  a  fraudulently  low  price. 
Sec.  30  provides  for  the  giving  of  notice  by  the  sub -con- 
tractor, and  that  such  notice  shall  not  be  necessary  where 
the  sworn  statement  of  the  contractor  provided  for  in  Sec, 
35  shall  serve  to  give  the  owner  true  notice  of  the  amount 
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due,  and  to  whom  due.  Sec.  33  provides  that  no  claim  of 
a  sub-contractor  shall  be  a  lien  under  Sec.  29,  except  so  far 
as  the  owner  may  be  indebted  to  the  contractor  at  the  time 
of  giving  such  notice  as  aforesaid  of  such  claim,  or  may  be- 
come indebted  afterward  to  him  as  such  contractor.  Sec.  35, 
referred  to  as  above,  provides  that  the  original  contractor 
shalljWhenever  anj^  payment  of  money  shall  become  due  from 
the  owner,  or  whenever  he  desires  to  draw  any  money  from  the 
owner  on  such  contract,  make  out  and  give  to  the  owner  a 
statement  under  oath  of  the  name  of  everv  sub-contractor, 
giving  the  terms  of  the  contract  and  how  much,  if  an3'^thing, 
is  due  or  to  become  due  to  them,  and  the  owner  shall  retain 
out  of  any  money  then  due  or  to  become  due  to  the  con- 
tractor an  amount  sufficient  to  pay  all  demands  that  are  due 
or  to  become  due  such  sub-contractors  as  shown  by  the  con- 
tractors' statement,  and  pay  the  same  to  them  according  to 
their  respective  rights,  and  all  payments  so  made  shall,  as 
betAVeen  such  owner  and  contractor,  be  considered  the  same 
as  if  paid  to  such  original  contractor.  It  further  provides 
that  until  such  statement  is  made,  the  contractor  shall  have 
no  right  of  action  or  lien  against  the  owner  on  account  of 
such  contract,  and  any  payment  made  by  the  owner  before 
such  statement  is  made,  or  without  retaining  sufficient 
money,  if  that  amount  be  due,  or  is  to  become  due,  to  pay 
the  sub-contractors  as  shown  by  the  statement,  shall  be 
considered  illegal  and  made  in  violation  of  the  rights  of  the 
persons  intended  to  be  benefited  by  the  act,  and  the  rights  of 
such  sub-contractor  to  a  lien  shall  not  be  affected  thereby. 

It  is  contended  on  the  part  of  defendant  in  error  that  it 
was  wholly  unnecessary  for  her  to  take  the  sworn  state- 
ments she  did  take,  and  that  she  was  not  bound  to  demand 
any  statement  upon  making  a  payment  to  the  contractor  or 
his  order,  but  that  she  might  require  such  statement,  or  not, 
at  her  pleasure.  And  it  is  said  that  the  case  of  Butler  & 
McCracken  v.  Gain,  128  111.  23,  sustained  this  contention. 
We  do  not  so  understand  that  decision.  The  expressions  used 
must  be  held  to  refer  to  the  facts  of  that  case,  and  to  be 
applicable  to  like  conditions  only.    It  can  not  be  contended 
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that  the  legislature  designed  that  the  statement  should  only 
be  required  as  to  claims  of  which  the  sub-contractor  had 
already  given  notice.  If  notice  has  been  served  by  the  sub- 
contractor, the  statement  is  useless  both  to  him  and  the 
owner,  for  he  is  already  secured  and  the  owner  already  has 
the  requisite  information.  In  that  view  of  the  statute,  it 
would  be  a  pertinent  query  in  what  way  the  legislature 
designed  that  the  sub-contractor  should  be  "  benefited  "  by 
the  statute  if  he  must  first  make  himself  secure  before  the 
benefit  is  bestowed  upon  him.  In  the  case  above  referred 
to,  Butler  &  McCracken  claimed  a  lien  but  had  never  given 
notice,  and  the  owner  had  received  no  notice  by  any  state- 
ment. The  claim  of  a  lien  was  founded  only  upon  the  fact 
of  furnishing  material,  and  the  owner's  neglecting  to  take 
the  sworn  statement;  and  it  was  held  that  the  right  to  a 
lien  cannot  be  based  merely  on  an  omission,  but  that  Sec.  35 
was  only  intended  to  protect  persons  who  complied  with  the 
provisions  of  the  statute  so  as  to  be  otherwise  entitled  to 
enforce  the  right  to  a  lien.  The  only  point  in  that  case  was 
that  Butler  &  McCracken  not  having  taken  the  necessary 
steps  to  perfect  their  lien,  were  not  in  a  position  to  com])lain 
of  the  neglect  to  demand  a  sworn  statement  from  the  con- 
tractor. That  case  was  considered  by  this  court,  and  re- 
ferred to  in  Conklin  v.  Plant,  34  111.  App.  264,  and  was  not 
then  regarded  as  sustaining  the  claim  now  made  by  defend- 
ant in  error. 

The  provisions  for  the  benefit  and  protection  of  sub-con- 
tractors by  requiring  a  sworn  statement  and  declaring  pay- 
ments made  before  such  statement  illegal,  were  introduced 
into  the  statute  in  1887  by  amendment.  The  persons 
intended  to  be  benefited  bv  Sec.  35  are  named  in  the  section, 
and  include  "sub-contractors,  who  are  to  be  protected  in  their 
rights  by  requiring  the  owner  to  take  a  sworn  statement 
intended  to  disclose  such  rights.  And  the  section  provides  : 
"Any  payment  made  by  the  owner  before  such  statement  is 
made,  *  *  *  shall  be  considered  illegal  and  made  in 
\nolation  of  the  rights  of  the  persons  intended  to  be  bene- 
fited by  this  act,  and  the  rights  of  such  sub-contractors, 


Second  Distkict — DECEMBEii  Term,  1891.   623 

Chicago  Sash,  Door  &  Blind  Mfg.  Co.  v.  Shaw. 

mechanics,  workmen  or  persons  furnishing  material,  to  a 
lien,  shall  not  be  affected  thereby."  At  the  time  of  this 
amendment,  Sec.  33  above  referred  to,  was  not  changed,  and 
it  is  claimed  that  by  reason  of  that  section  plaintiff  in  error 
could  not  have  any  lien.  If  this  section  is  found  to  be  irrec- 
oncilably inconsistent  with  the  amendment,  the  latter  must 
prevail,  but  the  various  sections  should  be  construed  to- 
gether so  as  to  give  some  effect  to  eac^i  if  possible.  Prior 
to  the  amendment,  the  original  contractor  could  lawfully 
collect  or  order  paid  to  others  money  due  on  his  contract  ^s 
rapidly  as  it  became  due,  and  enforce  his  rights  by  action, 
regardless  of  any  claim  of  a  sub-contractor  who  had  not 
already  given  notice  of  his  rights,  and  the  owner  had  a 
right  to  disregard  the  claims  of  every  sub-contractor  who 
had  not  served  notice  of  a  lien. 

It  was  the  evident  intention  of  the  legislature  to  impose 
upon  the  owner,  by  the  amendment,  a  duty  for  the  benefit  of 
such  persons,  by  requiring  a  sworn  statement  to  be  taken  by 
the  owner,  and  providing  that  payments  made  without  such 
statements  should  be  regarded  the  same  as  not  having  been 
made,  and  as  though  the  sums  so  paid,  were  still  due,  so  far 
as  the  right  to  a  lien  is  concerned.  It  seems  that  it  could 
not  have  been  intended  that  the  amount  due  the  contractor 
referred  to  by  Sec.  33,  should  be  lessened  or  extinguished  by 
taking  account  of  such  payment  as  the  statute  declared  to  be 
illegal,  not  affecting  the  right  to  a  lien. 

The  rational  construction  of  Sec.  33  would  seem  to  be  that, 
taking  account  of  legal  payments  only,  that  is,  such  as  are 
not  made  in  violation  of  the  statute,  the  owner  shall  not  Ik* 
liable  for  more  than  the  balance  due.  This  affords  to  him 
who  obeys  the  law,  full  and  ample  protection  in  harmony 
with  the  like  provision,  as  amended  in  Sec.  29,  where  it  is 
provided  that  th^  owner  shall  not  be  liable  for  any  more  than 
the  contract  price,  unless  payments  are  made  in  violation  of 
theact,  in  which  event  it  is  plainly  the  legislative  intent  that 
he  may  become  liable  for  more  than  the  contract  price.  If  the 
owner  obeys  the  plain  provisions  of  the  statute  and  takes  the 
statement,  but  such  statement  does  not  serve  to  give  him 
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notice,  and  no  notice  has  been  served  by  the  sub-contractor, 
then  he  may  make  payment  of  the  amount  due,  and  will  not 
be  liable  for  any  more  than  the  contract  price.  This  con- 
struction leaves  everv  section  of  the  statute  to  have  some 
V  force.  To  construe  the  statute  otherwise  would  defeat  the 
object  of  the  amendment  and  leave  the  law  as  it  was  before, 
making  the  passage  of  the  amendment  a  vain  and_useless  act. 

Defendant  in  error  could  not  lawfully  pay  to  the  con- 
tractor or  his  order,  without  a  sworn  statement,  to  the  injury 
of  plaintijff  in  error  and  against  the  express  prohibition  of 
the  statute.  This  is  the  very  thing  that  the  legislature 
intended  to  protect  the  sub-contractor  against,  and  defend- 
ant in  error  having  paid  to  the  contractor  or  to  his  order  with- 
out such  statement,  sums  far  in  excess  of  the  amount  due 
plaintiff  in  error,  such  payments  were  by  the  statute  made 
illegal,  and  the  right  of  plaintiff  in  error  to  a  lien  was  not 
affected  thereby. 

The  decree  is  reversed  and  cause  remanded,  with  direc- 
tions to  enter  a  decree  for  plaintiff  in  error  in  accordance 
with  the  views  herein  expressed. 

Heversed  and  remanded  with  directions. 


44    Q24:  J*.  !•  Best  et  al. 

212s      96!  V. 

Thomas  L.  Davis. 

Forcible  Detainer—Demand  for  Possession — Statute  of  Frauds. 

Where  a  party  to  a  contract  within  the  statute  of  frauds  desires  toper- 
form  it,  he  may  do  so,  and  no  other  person  can  set  up  the  statute  merely 
for  his  benefit;  but  those  holding  in  privity  with  him  have  an  equal  right 
to  avail  themselves  of  the  statute. 

[Opinion  filed  May  20, 1892.] 

Appeal  from  the  Circuit  Court  of  Livingston  County;  the 
lion.  Thomas  F.  Tipton,  Judge,  presiding. 
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Best  V.  Davis. 
Messrs.  McIlduff  &  Torrance,  for  appellants. 

Mr.  G.  W.  Paiton,  for  q-ppellee. 

Cartwright,  J.  This  suit  was  commenced  by  appellee 
against  J.  I.  Best  and  J.  K.  Ostrander,  before  a  justice  of 
the  peace  in  forcible  detainer,  for  the  possession  of  a  small 
parcel  of  land  adjoining  the  right  of  way  of  the  Wabash 
Railway.  At  that  time  the  premises  were  in  the  possession  of 
the  Middle  Division  Elevator  Company,  a  partnership  com- 
posed of  J.  I.  Best  and  E.  R.  Bacon,  claiming  as  tenants 
under  a  verbal  lease  made  by  Jacob  Goetz,  owner  of  the  prop- 
erty, to  one  Jones,  and  assigned  to  this  company.  Ostran- 
der was  the  local  agent  and  buyer  for  the  company,  and 
occupied  the  premises  as  such  agent.  On  appeal  to  the 
Circuit  Court  the  complaint  was  by  leave  of  court  amended 
by  adding  E.  R.  Bacon  as  a  defendant,  and  his  appear- 
ance was  entered.  There  was  a  verdict  against  J.  I.  Best 
and  E.  R.  Bacon,  and  Ihe  jury  found  Ostrander  not 
guilty,  and  that  he  was  agent  of  the  other  defendants* 
Judgment  was  entered  on  the  verdict.  It  is  claimed  that 
there  could  be  no  recovery  against  Bacon  because  he  was 
not  served  with  a  demand  for  the  possession  of  the  prem- 
ises. A  written  demand  was  served  upon  Ostrander,  the 
agent  in  possession,  and  upon  Best,  one  of  the  partners,  but 
not  upon  Bacon,  who  lived  in  Chicago.  The  demand  was 
not  directed  to  any  person  nor  in  any  manner  limited  in  its 
effect.  It  demanded  possession  of  the  premises,  and  was 
served  upon  the  agent  and  one  partner,  and  was  sufficient. 

The  verbal  lease  to  Jones  was  for  a  term  commencinsf 
October  1, 1888,  and  afterward  during  said  term  the  owner, 
Jacob  Goetz,  on  January  15,  1890,  leased  the  same  premises 
by  written  lease  to  Gantz,  Barnes  &  Co.,  from  October  1, 
1890,  to  October  1, 1895,  and  this  lease  was  assigned  to  appel- 
lee. The  coiltest  in  this  suit  was  therefore  between  assignees 
of  leases  from  the  same  party.  The  verbal  lease  to  Jones 
was  for  ten  years,  and  it  was  contended  by  apjiellee  that  it 
was  within  the  statute  of  frauds,  and  therefore  could  not  be 
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made  a  ground  of  defense  to  his  suit  for  possession.  It  is 
claimed  by  appellants  that  appellee  could  not  take  advan- 
tage of  the  statute  of  frauds,  but  that  the  right  was  personal 
to  Goetz,  who  alone  could  set  it  up.  It  is  true  that  where 
a  party  to  a  contract  within  the  statute  of  frauds  desires  to 
perform  it,  he  may  do  so,  and  no  other  person  can  set  up  the 
statute  merelj'^  for  his  benefit,  but  those  holding  in  privity 
with  him,  as  in  this  case,  have  an  equal  right  to  avail  them- 
selves of  the  statute. 

On  the  trial  appellants  contended  that  the  leasing  to  Jones, 
under  which  they  claimed,  was  for  a  rental  of  $22.50  for  the 
whole  term  of  ten  years,  and  that  this  amount  was  paid  and 
a  receipt  given,  and  possession  of  the  premises  delivered. 
Appellee  contended  that  Jones  was  to  pay  $22.50  rent  an- 
nually; that  payment  had  only  been  made  for  two  years, 
and  the  contract  was  in  that  regard  executorv  and  within 
the  statute  of  frauds,  and  that  there  had  been  an  agreement 
with  Goetz  to  terminate  it  October  1,  1890. 

The  wife  of  Goetz  w^as  permitted,  against  objection  of 
appellants,  to  testify  on  the  part  of  appellee,  and  she  gave 
testimony  tending  to  show  that  $22.50  was  the  annual 
rental,  and  that  two  payments  had  been  made.  Goetz  was 
interested  in  the  question  being  tried,  and  in  the  event  of 
the  suit,  which  would  detennine  the  right  of  possession  and 
consequent  liability  of  appellee  to  pay  rent  to  him  at  an 
increased  rate  over  what  he  claimed  appellants  were  to  pay,  or 
might  create  a  liability  against  him,  and  his  wife  was  not  a 
competent  witness.  Goetz  was  directly  interested  in  the 
success  of  appellee.  Craig  v.  Miller,  133  111.  300;  34  HI. 
App.  325. 

Appellants  insist  that  even  if  the  verbal  leasing  was  within 
the  statute  of  frauds,  a  tenancy  from  year  to  year  was 
created,  and  that  appellants  would  be  entitled  to  sixty  days 
notice  to  terminate  such  tenancv;  but  it  is  said  that  this 
question  was  not  raised  in  the  trial  court,  and  ^uch  appears 
to  be  the  fact.     We  will  therefore  give  it  no  attention. 

It  is  urged  that  the  instructions  for  appellee  on  the  stat- 
ute of   frauds  were  erroneous  in   ignoring  the  claims  of 
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appellants  as  to  payment  of  rent  to  the  end  of  the  term, 
the  giving  of  a  receipt  therefor,  and  delivery  of  possession 
with  the  effect  claimed  by  appellants,  but  these  instructions 
did  not  purport  to  state  all  the  conditions  to  authorize  a 
particular  verdict,  and  the  second  and  fourth  instructions 
given  for  appellants  recited  the  claims  of  appellants  with 
the  conclusion  claimed,  and  this  was  all  that  was  necessar3\ 

The  ninth  and  tenth  instructions  for  appellee  recite  to  the 
jury  the  testimony  of  Goetz  on  subjects  concerning  which 
there  was  a  direct  contradiction,  and  such  testimony  was 
thereby  given  undue  prominence  before  the  jury.  This 
should  not  have  been  done.  N^ 

A  question  is  raised  as  to  the  character  of  the  judgment 
entered,  but  as  the  judgment  will  be  reversed  and  the  ques- 
tion is  not  likely  to  arise  again  in  the  case,  we  do  not  pass 
upon  it. 

The  judgment  will  be  reversed  and  cause  remanded. 

Reversed  and  remomded. 


A.  L.  Hammerquist  and  N.  P.  Carlson 


„  44    d37 

V.  75   m 

GusTAV  Swensson. 

Contracts — Interpretation  of. 

1.  In  the  interpretation  of  contracts,  it  is  always  aUowable  to  show 
what  interpretation  or  construction  the  contracting  parties  have  placed 
upon  the  same. 

2.  The  expression  in  a  given  contract  of  one  or  more  things  of  a  class 
or  kind,  implies  the  exclusion  of  aU  not  expressed,  and  this  is  so  if  the 
law  would  have  implied  aU,  if  none  had  been  enumerated. 

8.  In  an  action  brought  to  recover  a  balance  aUeged  to  be  dne  for 
material  furnished  and  labor  performed  in  the  construction  of  a  dwelling 
house,  tiiis  court  holds  that  certain  expenditures  by  the  defendant  were 
not  within  the  terms  of  plaintifTs  contract;  that  the  former  was  not 
entitled  to  deduct  the  same  from  what  he  owed  the  latter,  and  that  in 
view  of  the  fact  that  the  jury  evidently  aMowed  such  counter-claim,  the 
judgment  for  the  plaintiffs  can  not  stand. 
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[Opinion  filed  May  20,  1892.] 

Appeal  from  the  Circuit  Court  of  Rock  Island  County; 
the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  G.  W.  Wood,  for  appellants. 

Messrs.  Jackson  &  Hurst,  for  appellee. 

Harker,  J.  This  was  a  suit  by  appellants  against  appel- 
lee to  recover  a  balance  for  material  furnished  and  labor 
performed  in  the  construction  of  a  dwelling  house. 

Appellee,  by  written  contract,  engaged  a  firm  of  builders, 
Craig  &  Fisk,  to  build  and  complete  a  dwelling  house  for 
him  according  to  certain  plans  and  specifications.  Craig  & 
Fisk,  by  written  contract,  sublet  the  stone  and  brick  work, 
plastering,  drain  pipes  and  concreting  to  appellants,  the 
materials  to  be  furnished  and  the  work  to  be  performed  in 
accordance  with  the  plans  and  specifications  which  had  been 
agreed  upon  between  appellee  and  Craig  &  Fisk.  Appel- 
lants were  to  receive  $900  for  performing  their  part  of  the 
contract. 

After  appellants  had  begun  work,  Craig  &  Fisk  became 
involved,  and  appelliee  released  that  firm  from  the  contract. 
He  requested  appellants  to  go  on  with  the  work  they  had 
undertaken,  however,  and  promised  that  he  would  pay  them 
as  Craig  &  Fisk  had  agreed,  on  their  i>erf  orming  the  work 
as  they  had  agreed  with  that  firm. 

Appellants  completed  the  work  specified  in  their  contract, 
as  they  claim,  and  extra  work  to  the  amount  of  $128.30. 
Appellee  paid  them  $834.50.  He  refused  to  pay  the  balance 
claimed  of  $193.80,  and  insisted,  among  other  thing-s,  on  a 
deduction  of  $114.75  for  grates,  tile  and  mantels  used  about 
the  fire  places,  and  $10.75  for  fancy  tile  furnished  by  him- 
self. This  suit  followed,  resulting  in  a  judgment  in  favor 
of  appellants  for  $22.25,  from  which  they  appeal. 

The  jury  evidently  allowed  the  counter-claimjtems  above 
mentioned.  It  is  only  necescary  to  consider  the  rulings  of 
the  court  and  the  finding  so  far  as  they  relate  to  those  items. 
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The  obligations  of  appellants  to  appellee  were  identical 
with  those  which  they  had  assumed  in  their  written  contract 
with  Craig  &  Fisk.  They  were  required  to  furnish  no  other 
material  nor  do  any  other  work  than  that  specifically  enu- 
merated in  that  contract.  They  were  required  to  do  nothing 
more  than  "  the  stone  and  brick  work,  plastering,  drain 
pipes  and  concreting."  Appellee  insists  they  were  to  do 
all  mason  work  according  to  the  plans  and  specifications. 
Such  was  not  their  undertaking.  What  they  had  agreed  to 
do  was  included  within  the  general  term,  mason  work,  but 
did  not  include  all  mason  work  required  in  the  construction 
of  the  building. 

The  Circuit  Court  adopted'the  theory  of  appellee  and  held, 
as  shown  by  his  ruling  upon  evidence  and  refusal  of  appel- 
lants' first  instruction  offered,  that  inasmuch  as  appellants 
had  agreed  to  do  their  work  according  to  the  plans  and 
specifications,  "  the  terms,  brick  work,  stone  work  and  plas- 
tering, were  broad  enough  to  include  the  term  mason  work 
as  stated  in  the  specifications."  The  generic  term  mason 
work  includes  much  more  than  the  specific  terms  used  in 
the  contract,  and  by  enumerating  the  kinds  or  species  of 
work  to  be  done,  it  must  be  presumed  that  the  contracting 
parties  intended  to  include  everything  mentioned,  and  to 
exclude  everything  not  mentioned  in  the  plans  and  specifi- 
cations. The  expression  of  one  or  more  things  of  a  class  or 
kind  implies  the  exclusion  of  all  not  expressed;  and  this 
even  if  the  law  would  have  implied  all,  if  none  had  been 
enumerated.  2  Parsons  on  Contracts,  515;  Stettauer  v. 
Hamlin,  97  111.  312. 

The  exj)enditure  of  $114.75  was  for  grates,  mantels  and 
fixtures  not  included  within  the  terms  of  appellants'  con- 
tract. The  expenditure  of  §10.75  was  for  ornamental  chim- 
ney tiles,  to  be  placed  on  top  of  chimneys,  and  were  not 
within  the  terms  of  their  contract.  Appellee  was  not  enti- 
tled to  these  claims  as  an  offset  against  what  he  owed  appel- 
lants. 

Under  the  circumstances  the  court  should  have  permitted 
appellants  to  show  what  appellee  had  said  to  them,  if  any- 
thing, about  the  fire-places.    In  the  interpretation  of  con- 
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tracts,  it  is  alwaj^s  allowable  to  show  what  interpretation  or 
construction  the  contracting  parties  have  placed  upon  the 
contract.     M.  E.  Church  v.  Brose,  104  111.  206;  Bishop  on 
Contracts,  598. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


Philip  Miller 

V. 

David  H.  Law* 


Sale^^norae — Warranty^Breach. 

In  an  action  brought  for  the  recovery  of  damages  on  account  of  the 
alleged  breach  of  warranty  of  soundness  of  an  animal,  the  measure  of 
damages  is  the  difference  between  the  market  value  of  the  same  at  the 
time  of  the  sale  as  he  was,  and  as  he  was  warrsinted  to  be  at  that  time. 

[Opinion  filed  May  20,  1892.] 

Appeal  from  the  Circuit  Court  of  Lee  County;  the  Hon, 
John  D.  Cbabtbee,  Judge,  presiding. 

Mr.  A.  K.  Trusdell,  for  appellant. 

Messrs.  C.  B.  Morrison  and  H.  R.  Bartlett,  for  appellee. 

Cartwright,  J.  Appellant  sold  to  appellee  a  horse  for 
$125,  and  appellee  brought  this  suit  before  a  justice  of  the 
peace  against  appellant,  for  damages  on  account  of  an  alleged 
breach  of  warranty  of  soundness  of  the  horse.  There  was 
a  recovery  of  $100  before  the  justice,  and  on  appeal  to  the 
Circuit  Court  there  was  judgment  for  appellee  for  $50. 
Appellant  contends  that  the  evidence  failed  to  prove  a  war- 
ranty or  breach  or  any  consequent  damage.  We  think  the 
evidence  established  the  fact  that  appellant  warranted  the 
horse  to  be  sound,  and  the  jury  were  clearly  right  in  so  find- 
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ing.  The  evidence  of  a  breach  of  the  warranty  tended  to 
show  that  the  horse,  on  the  next  day  after  delivery  to 
appellee,  when  out  in  a  shower,  developed  a  stiffness  of  the 
limbs  of  a  rheumatic  nature,  which  passed  off  in  a  day  or 
two,  but  recurred  in  changes  of  the  weather,  or  when  the 
weather  conditions  were  favorable  to  the  manifestation  of 
rheumatic  disorders.  The  most  important  question^  in  the 
case  were  whether  these  occasional  attacks  of  stiffness  were 
evidence  of  disease  of  a  permanent  type  or  character  consti- 
tuting unsoundness,  or  were  merely  evidence  of  susceptibil- 
ity under  unfavorable  conditions  to  temporary  disability, 
from  which  there  was  a  complete  recovery,  and  if  evidence 
of  unsoundness,  whether  it  existed  prior  to  and  at  the  time 
of  the  sale.  The  evidence  upon  this  branch  of  the  case  is 
quite  conflicting  as  to  whether  or  not  the  horse  had,  prior  to 
the  sale,  manifested  any  symptoms  fairly  attributable  to 
rheumatic  disease.  There  was  some  evidence  tending  to 
prove  that  he  had  shown  such  symptoms,  and  this  in  connec- 
tion with  the  fact  of  the  attack  so  soon  after  the  sale,  and 
its  subsequent  recurrence  without  any  other  apparent  cause 
than  the  ordinary  changes  of  the  .weather,  was  sufficient  to 
enable  the  jury  to  find  that  the  horse  was  unsound  at  the 
time  of  the  sale;  and  the  jury  having  so  found,  we  are  not 
prepared  to  say  that  their  conclusion  was  wrong.  Appellant 
sought  to  prove  the  value  of  the  horse  at  the  time  of  the 
trial,  but  was  not  permitted  to  do  so.  In  this  the  court  was 
right.  The  measure  of  damages  was  the  difference  between 
the  market  value  of  the  horse  at  the  time  of  the  sale  as  he 
was,  and  as  he  was  warranted  to  be  at  that  time. 

Objections  are  made  to  instructions,  but  we  find  no  rever- 
sible error  in  them.  The  second  instruction  for  appellee 
was  not  carefully  worded  to  express  the  idea  which  was 
doubtless  intended;  but  we  think  the  only  thought  the  jury 
would  get  from  it,  when  read  with  the  other  instructions, 
would  be  that  no  particular  form  of  words  would  be  neces- 
sary to  constitute  a  warranty  in  case  the  statement  fulfilled 
the  conditions  recited  in  the  other  instructions.  The  judg- 
ment will  be  affirmed. 

Judgment  affirmed. 
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Chicago  &  Eastern  Illinois  Kailroad  Company 

V. 

The  People  of  the  State  of  Illinois. 

RaiZroad»— Obstruction  of  Highways— Sec,  77y  Cluxji.  114,  -R-  'S. — In- 
structions, 

1.  To  excuse  an  illegal  act,  it  must  have  been  done  by  an  unavoid- 
able accident. 

2.  An  instruction  to  the  effect  that  the  jury  in  a  given  case  must  find 
tlie  facts  alleged  by  the  plaintiff  to  be  proven  from  the  evidence  l>epond 
reasonable  doubt,  and  that  the  defendant  must  be  given  the  benefit  of 
any  reasonable  doubt,  properly  applies  to  criminal  cases,  but  not  a 
prosecution  under  Sec.  77,  Chap.  114,  R.  8,,  to  recova:  a  penalty.  Tlie 
rule  applicable  to  such  case  as  to  the  quantum  df  evidence  is,  that  the 
jury  shall  find  the  defendant  guilty  on  a  clear  preponderance  oi  tlie  evi- 
dence. 

3.  It  is  likewise  the  rule  in  such  cases  that  liability  vrUl  attach  if  it  is 
shown  tliat  defendant  intended  to  do  the  acts  which  the  law  denomi- 
nates as  illegal. 

4.  The  fact  being  that  the  highway  in  question  was  obstructed  for 
thirty -five  minutes,  this  court  holds,  in  view  of  the  evidence,  that  the 
same  was  caused  thix)Ugh  the  negligence  of  defendant's  servants,  and 
declines  to  interfere  with  the  JudgmcHit  for  the  plaintiffs. 

[Opinion  filed  May  20,  1892.] 

Appkal  from  the  Circuit  Court  of  Kankakee  County;  the 
Hon.  C.  K.  Starr,  Judge,  presiding. 

Messrs.  T.  P.  Bonfield  and  W.  II.  Lyford,  for  appellant. 

Mr.  William  R.  Hunter,  State's  Attorney,  for  appellees. 

Lacey,  p.  J.  This  was  an  action  commenced  by  appellees 
before  a  justice  of  the  jKMice  to  recover  a  penalty  authorized 
under  Sec.  77,  Chap.  114:,  R.  S.,  for  obstructing  a  highway 
crossing  by  the  cars  of  tl)e  appellant  more  than  ten  min- 
utes.   The  case  was  tried  before  the  justice-,  resulting  in 
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judgment  in  favor  of  appellees  for  $20  and  costs.  Upon 
appeal  to  the  Circuit  Court  the  case  was  trie<l  before  a  jury, 
which  found  a  verdict  for  appellees  and  assessed  their  damages 
at  $50,  and  say  in  their  verdict  that  they  mean  by  damages 
debt,  forfeiture  or  fine.  After  overruling  a  motion  by 
appellant  for  a  new  trial  the  court  rendered  judgment  on  the 
verdict,  from  which  judgment  this  appeal  is  taken.  As  far  as 
the  facts  of  the  case  are  concerned  there  was  no  dispute  but 
that  the  highway  was  so  obstructed  for  more  than  ten 
minutes,  to  wit,  thirty-five  minutes,  and  a  number  of  per- 
sons incojnmoded  thereby.  The  contention  of  the  appellant 
is,  that  the  obstruction  was  caused  by  unavoidable  accident 
and  was  not  on  account  of  negligence  of  appellant's  servant. 
We  think,  however,  the  evidence  fails  to  sustain  such  claim. 
It  was  the  duty  of  the  brakeman  to  keep  the  cars  oif  the 
crossing,  or  inform  the  conductor.  There  was  nothing  in 
the  circumstances  to  prevent  the  brakeman  from  doing  so, 
or  of  informing  the  conductor.  The  objection  to  the 
fourth  instruction  is  not  well  taken.  It  is  an  instruction 
in  the  language  of  the  statute,  and  therefore  as  a  general 
proposition  of  law  it  is  correct.  The  refused  instruc- 
tions numbers  four  and  eight,  to  the  effect  that  the  jury 
must  find  the  facts  alleged  by  the  plaintiff  to  be  proven  from 
the  e\adence  beyond  a  reasonable  doubt,  and  that  the 
defendant  must  ba  given  the  benefit  of  any  reasonable 
doubt,  were  not  correct  and  did  not  announce  the  law  cor- 
rectly as  applicable  to  this  class  of  cases.  Such  rule  of  law 
only  applies  to  criminal  cases,  while  this  is  a  prosecution 
under  the  statute  to  recover  a  penalty.  The  rule  applicable 
to  a  case  like  this  as  to  the  quantum  of  evidence  is,  that  the 
jury  shall  find  the  defendant  guilty  on  a  clear  preponder- 
ance of  the  evidence.  Instructions  numbers  six,  seven  and 
nine,  offered  by  api)ellant  and  refused,  were  properly  so 
refused  and  properly  modified  as  to  instruction  nine.  It  is 
not  true,  as  a  ])rojK>sition  of  law,  that  the  appellant  or  its 
employes  should  have  an  actual  intent  to  violate  the  law 
in  placing  the  cars  upon  the  crossing  and  allowing  them  to 
remain  there.    It  was  sufficient  if  they  intended  to  do  the 
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acts  which  the  law  denominates  as  illegal.  The  court  was 
right  in  instructing  the  jury  that  to  excuse  an  illegal  act,  it 
must  have  been  done  by  an  unavoidable  accident. 

Seeing  no  error  in  the  record  the  judgment  of  the  court 
below  is  aflBrmed. 

Judgment  affirmed. 


Aurora  Cotton  Mills 

V. 

Josephine  Ogert. 

Master  and  Servant — Negligence  of  Master — Personal  Injuries — Ele^ 
vator — Contributory  Negligence, 

In  an  action  brought  by  a  servant  to  recover  for  personal  injuries 
alleged  to  have  been  suffered  through  the  negh'gence  of  her  employer 
with  regard  to  that  ix>rtion  of  his  premises  in  connection  witli  an  eleva- 
tor, this  court  holds  that  there  was  no  act  of  negligence,  as  charged  in  the 
declaration,  proven  against  the  defendant;  that  the,great  preponderance 
of  the  evidence  shows  the  plaintiff  to  have  been  grossly  negligent  upon 
the  occasion  of  the  injury,  and  holds  that  the  judgment  for  the  plaintiff 
can  not  stand. 

[Opinion  filed  May  20,  1892.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
Isaac  G.  Wilson,  Judge,  presiding. 

Messrs.  A.  J.  Hopkins,  N.  J.  Aldrich  and  F.  H.  Thatcher, 
for  appellant. 

Messrs.  Alschuler  &  Murphy  and  J.  A.  Eussell,  for 
appellee. 

liACEY,  P.  J.  This  \ras  an  action  brought  by  appellee 
against  appellant  for  injuries  received  through  falling  down 
an  elevator  in  the  cotton  mill  of  the  appellant,  where  she  was 
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working  as  a  servant,  and  wheTe  she  received  injuries  by 
having  both  arms  broken,  and  in  which  suit  she  recovered 
$1,000  in  the  court  below. 

The  declaration  charges  that  in  January,  1889,  the  appel- 
lant was  the  owner  of  the  cotton  mill  buildings  and  prem- 
ises, known  as  "The  Aurora  Cotton  Mills,"  which  were  then 
used  and  operated  by  the  defendant  in  the  manufacture  of 
cotton  goods,  and  in  which  building  it  had  constructed  and 
was  then  and  there  operating,  a  certain  elevator  for  the  pur- 
pose of  conveying  freight  and  persons  to  and  between  the 
various  floors  or  stories  of  said  building,  through  the  holes 
or  openings  made  in  such  floors  for  such  purpose. 

The  negligence  charged  in  the  declaration  is,  that  the 
appellant  wrongfully  and  negligently  suffered  the  said  holes 
or  openings  in  said  floors  to  be  covered  by  trap  doors,  which 
were  negligently  and  improperly  constructed  by  defend- 
ant, so  as  to  be  operated  and  opened  automatically  and  by 
machinery,  to  allow  said  elevator  to  pass  through  said  floors, 
and  that  the  defendant  wrongfully  and  negligently  failed 
or  omitted  to  protect  such  elevator  ways  or  openings  or  trap 
doors,  so  as  to  prevent  and  warn  persons,  ignorant  of  the 
existence  of  such  trap  doors,  from  going  thereon,  the  appel- 
lant having  negligentlyand  improperly  constructed  the  said 
trap  doors  so  that  they  appeared  to  be  a  part  of  the  said 
floors,  and  that  the  appellant  negligently  omitted  to  warn 
appellee,  an  employe  of  the  appellant,  in  the  capacity  of  a 
cleaner  and  sweeper  or  scrub  woman,  and  who  had  been  in 
such  employment  for  four  days,  of  the  existence  of  the  ele- 
vator or  of  such  openings  or  tmp  doors  in  the  floors,  the 
appellee  having  no  knowledge  of  their  existence.  It  is  fur- 
ther charged  as  an  act  of  negligence,  that  the  appellant 
failed  to  give  any  warning  that  the  elevator  was  descending 
and  that  such  trap  doors  would  be  opened.  As  a  conse- 
quence it  is  charged,  that  while  the  appellee,  by  order  of 
appellant,  was  sweeping  and  cleaning  one  of  the  floors  about 
the  place  where  such  opening  or  trap  door  was  situated, 
and  while  she  was  in  the  exercise  of  ordinary  care,  the  ele- 
vator descended  and  struck  the  plaintiff,  and  the  said  trap 
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doors  were  opened  by  the  appellant  and  the  plaintiflf  was 
precipitated  through  such  trap  doors  and  such  openings  in 
said  floors  to  and  upon  the  basement  of  said  building,  a  dis- 
tance of  twenty  feet,  whereby  her  face  and  head  were 
severely  cut  and  bruised  and  both  arms  were  broken,  etc. 
Whereby  the  damages  complained  of  were  sustained. 

After  a  careful  perusal  of  the  evidence  in  the  case,  we  are 
of  the  opinion  that  there  was  no  negligence  on  the  part  of 
appellant,  as  the  evidence  clearly  shows  that  the  elevator, 
with  its  automatic  hatch  doors,  constructed  and  used  in  the 
manner  in  which  it  was  when  appellee  was  injured,  was  one 
of  the  safest  and  best  as  against  accidents  to  employes,  and 
that  they  were  in  general  use,  and  that  there  were  some 
3,000  of  them  infuse  in  various  mills  and  factories  in  the 
country.  This  was  all  the  care  the  law  required  the 
appellants  to  exercise  in  the  construction  of  its  elevator 
machinery. 

We  think  the  evidence  also  fails  to  show  that  the  appel- 
lee went  onto  the  elevator,  as  charged  in  the  declaration, 
and  it  equally  shows  that  she  fell  ofiF  the  main  floor  while 
she  was  sweeping.  We  think  the  evidence  fails  entirely  to 
show  that  the  appellee  exercised  ordinary  care  in  not  dis- 
covering the  elevator,  if  she  did  not  discover  it. 

She  had  been  accustomed  before  that  time  to  work  in  sim- 
ilar buildings  where  such  elevators  were  in  operation;  she 
had  worked  in  a  cotton  factory  at  Ticonderoga,  a  f ojir  story 
building,  where  elevators  were  in  use.  The  appellee  can 
give  no  account  of  how  she  got  upon  the  elevator,  but  in 
some  way,  on  the  fourth  day  that  she  had  been  there,  she  fell 
from  the  first  floor  to  the  basement  through  the  elevator. 
It  was  no  part  of  her  duty  to  sweep  the  elevator.  It  was 
her  duty  to  sweep  the  passageway  between  the  wing  and 
the  main  building  and  stairs  which  led  to  the  floor  above 
and  below  and  which  is  just  at  the  left  of  the  passageway 
going  into  the  wing  building. 

Miss  Moreau,  an  employe  of  the  appellant,  by  order  of 
appellant,  went  with  appellee,  as  she  testifies,  and  showed 
her  the  passageway  and  the  stairs  and  where  to  sweep,  and 
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then  stood  nearly  in  front  of  the  elevator  and  showed  her 
the  elevator  going  up  and  down  and  instructed  her  in  French, 
as  that  was  the  language  she  understood,  not  to  go  near  the 
elevator  or  to  have  anything  to  do  with  it.  The  appellee 
then  answered  and  said,  "  I  understand." 

Miss  Moreau  also  testified  that  it  was  as  light  in  the  ele- 
vator as  it  was  in  the  court  room  where  the  case  was  tried. 
Miss  Moreau  also  testified  that  she  told  appellee  that  tliere 
was  a  boy  named  John  Barie  whose  duty  it  was  to  look 
after  the  elevator,  who  would  look  after  it  if  anything  got 
on  it,  and  take  care  of  it.  Miss  Moreau  also  testifies  that 
one  day  when  the  appellee  was  sweeping  in  the  hall  the  eleva- 
tor was  going  up  and  down  and  she  stood  looking  at  it  with 
the  broom  in  her  hand.  The  witness  was  in  plain  view  of 
the  eletator  and  was  standing  between  it  and  the  office 
door. 

It  is  true  appellee  denies  Miss  Moreau  showed  her  the 
elevator  or  that  she  could  understand  Miss  Moreau  or  that 
Miss  Moreau  understood  French  or  that  she  visited  the 
family  of  Miss  Moreau  before  she  went  to  work.  We  are 
of  the  opinion  very  little  credit  can  be  given  to  this  testi- 
mony of  the  appellee;  for,  besides  the  testimony  of  Miss 
Moreau,  Peter  Moreau,  her  father,  testified  that  he  and  his 
wife  were  Canadian  French  and  spoke  that  language  in  their 
fjimily  except  when  some  one  in  the  house  was  speaking 
English;  the  general  conversation  between  him  and  his 
"wife  was  in  French;  and  that  the  appellee  would  come  over 
to  their  house  after  supper  in  the  summertime  and  that  they 
would  sit  on  the  stooj)  and  talk  about  the  old  country,  and 
that  she  understood  them  perfectly  and  they  understood  her, 
and  that  his  daughter  was  quite  as  liberal  in  the  French 
language  as  he  was  and  that  he  always  spoke  French  to  her. 
The  appellee  and  his  daughter  understood  each  other  per- 
fectly. 

Under  these  circumstances,  very  little  credit  ought  to  be 
given  to  the  denial  of  the  appellee,  and  therefore,  having 
been  informed  of  the  elevator  and  knowing  all  about  it,  and 
having  been  told  not  to  go  into  it,  it  was  a  great  act  of 
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negligence  on  her  part  to  go  onto  it,  or  to  go  so  near  to  it 
that  she  would  be  in  danger. 

We  can  not  but  believe  that  there  was  no  act  of  ne^li- 
gence,  as  charged  in  the  declaration,  proven  against  the  appel- 
lant. But  on  the  other  hand  the  great  preponderance  of  the 
evidence  shows  that  appellee  was  grossly  negligent. 

For  the  reasons  above  set  forth  the  judgment  of  the  court 
below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


William  H.  Godfrey 

V. 

Charles  L.  Knodle. 


Landlord  and  Tenant — Appraisement — Practice— Evidence, 

1.  This  court  wiU  not  pass  upon  a  question  primarily  raised  herein, 
which,  had  it  been  raised  in  the  trial  court,  would  have  justified  the 
granting  of  leave  to  amend,  thereby  removing  the  objection. 

2.  When  evidence  is  objected  to  upon  the  trial,  if  a  party  to  the  suit 
would  save  an  exception  to  the  rulins:  of  the  court  so  as  to  make  it 
available  on  appeal,  he  must  frame  his  objections  so  as  to  bring  to  the 
attention  of  the  trial  court  the  specific  ground  upon -which  he  predi- 
cates it. 

3.  While,  in  the  absence  of  an  agreement  to  accept  an  appraisement 
by  a  majority  of  appraisers  as  to  an  amomit  due,  the  parties  to  a 
given  controversy  are  entitled  to  the  concurrent  judgment  of  aU,  it  is 
optional  with  the  creditor  to  accept  the  appraisal  of  such  majority. 

4.  In  the  case  presented,  this  court  holds  that  the  jury  were  warranted 
by  the  evidence  in  finding  that  the  appraisement  as  made  was  duly  rati- 
fied. 

[Opinion  filed  May  20, 1892.] 

Appeal  from  the  Circuit  Court  of  Lee  County;  the  Hon. 
John  D.  Crabtree,  Judge,  presiding. 

Messrs.  A.  C.  Bardwell  and  Sherwood  Dixon,  for  appel- 
lant. 
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Messrs.  C.  B.  Morrison  and  A.  K.  Trusdell,  for  appellee. 

Harker,  J.  In  March,  1887,  appellant  leased  a  tract  of 
land  in  Lee  county  to  appellee  for  five  years.  It  was  pro- 
vided by  the  lease  that  the  tenancy  could  be  terminated  on 
the  1st  of  March  of  any  following  year,  on  appellee  giving 
notice  of  his  election  so  to  do  by  the  1st  of  the  preceding 
January,  and  the  lease  was  under  such  provisions  termi- 
nated on  the  1st  day  of  January,  1891. 

One  of  the  provisions  of  the  lease  was  as  follows :  "At 
the  termination  of  this  lease  saicj  Knodle  shall  return  to 
said  Godfrey  on  the  farm  such  number  of  cows  as  shall  be 
worth  in  cash  $1,050,  and  horses  worth  in  cash  $685,  not 
including  any  partnership  stock."  The  lease  provided  no 
way  in  which  the  value  of  the  cows  and  horses  should  be 
determined.  After  appellee  had  made  known  his  election 
to  terminate  the  lease,  a  dispute  arose  as  to  how  the  valua- 
tion of  the  cows  and  horses  should  be  made.  Appellant 
insisted  upon  selling  the  stock  at  public  auction,  while  a|> 
pellee  insisted  upon  an  appraisement.  It  was  finally  agreed 
some  time  in  Februarv  that  the  valuation  should  be  fixed  bv 
appraisement.  Accordingly  appellee  selected  Wads  worth, 
appellant,  Smith,  and  the  two  so  selected,  chose  Judd,  to 
appraise  the  stock.  The  cows  were  appraised  at  $1,675,  and 
the  horses  at  $500.  Smith  refused  to  concur  upon  the 
ground  that  the  appraisement  was  too  high,  and  the  written 
statement  thereof  was  signed  only  by  Wadsworth  and 
Judd. 

Appellant  took  possession  of  the  property,  and  on  the 
5th  of  March,  1801,  the  day  after  the  appraisement,  in 
accordance  with  advertisements  previously  made,  sold  it  at 
public  auction.  The  cows  brought  $1,304.50,  and  the  horses 
$274.50.  This  was  $596  less  than  the  appraisement,  and 
$755  less  than  the  sura  required  by  the  lease. 

Because  of  the  disagreement  of  the  appraisers  appellant 
insisted  that  he  was  not  bound  by  the  appraisement,  and 
that  the  value  of  the  stock  was  fixed  bv  the  sale,  and 
brought  suit  on  the  clause  of  the  lease  above  quoted  for 
the  §755. 
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After  suit  he  accepted  $200,  which  had  been  tendered,  t 

and  was  more  than  sufficient  to  cover  the  difference  between  ' 

the  amount  of  the  appraisement  (82,175)  and  the  sum  re- 
quired by  the  lease.     The  sole  question  in  the  case  then 
was  whether  the  valuation  should  be  determined  by  the  * 
appraisement,  or  by  the  sale  at  public  auction. 

Appellee  averred  in  his  second,  third  and-fif th  pleas,  that 
appellant  had  agreed  to  submit  the  question  of  valuation  to 
three  appraisers ;  that  the  appraisers  were  selected  and  val- 
ued the  stock  al  a  certain  sum,  and  that  the  appellant  ac- 
cepted the  stock  at  the  j^rice  so  fixed.  In  the  fifth  plea  it  is 
stated  that  appellant  agreed  to  accept  at  the  valuation  of 
three  appraisers,  ".  or  a  majority  of  them;"  that  three  were 
selected  and  made  the  appraisement,  and  that  thereupon 
appellee  delivered  the  stock  to  appellant  at  the  value  so 
fixed  and  the  same  was  received. 

While  the  plea  avers  an  agreement  to  an  appraisement 
concurred  in  by  but  a  majority,  the  plea  does  not  aver  that 
it  was  agreed  to  by  a  majority  only,  but  avers  that  the 
appraisement  was  made  by  all  the  appraisers.  Had  the 
plea  in  accordance  with  t^e  averment  that  appellant  had 
agreed  to  an  appraisement  by  a  majority,  averred,  as  the 
fact  was,  that  a  majority  only  agreed,  then  the  report  of 
Wadsworth  and  Judd  would  have  sustxiined  the  issue  raised  . 
by  that  plea,  and  the  question  of  a  variance  would  not 
have  arisen. 

When  the  report  signed  by  the  two  appraisers,  Judd  and 
Wadsworth,  was  offered  in  evidence,  appellant  objected; 
but  the  court  overruled  the  objection  and  admitted  it. 
This,  it  is  claimed,  was  error  sufficient  for  a  reversal  of  the 
judgment.  The  objection  was  general.  Counsel  did  not, 
as  they  do  here,  raise  the  question  of  a  variance.  Had  they 
done  so,  the  court  could  have  seen  from  an  inspection  of  the 
pleadings  that  the  objection  was  well  taken,  and  after  rul- 
ing to  that  effect,  allowed  such  an  amendment  as  would 
obviate  it.  To  allow  it  to  prevail  when  specifically  raised 
here  for  the  first  time  would  be  unfair,  because  the  precise 
question  was  not  presented  to  the  trial  court  for  a  ruling, 
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and  because  the  appellee  would  be  denied  the  opportunity 
of  removing  the  objection  by  an  amendment  toliis  plea. 

Where  evidence  is  objected  to  upon  the  trial,  if  the  party 
would  save  an  exception  to  the  ruling  of  the  court  so  as  to 
make  it  available  on  appeal,  he  must  frame  his  objection,  so 
as  to  bring  to  the  attention  of  the  trial  court  the  specific 
ground  ujwn  which  he  predicates  it.  Substantial  justice 
requires  that  the  objection  be  specified  so  that  the  party 
offering  the  evidence  may  obviate  it  either  by  amending  his 
pleading  or  offering  other  proof.  Sargeant  v.  Kellogg,  5 
Gilm.  273;  Swift  v.  Whitney,  20  111.  144;  Davis  v.  Ransom, 
26  111.  100;  Stone  v.  Great  Western  Oil  Co.,  41  111.  85;  Gra- 
ham V.  Anderson,  42  111.  514;  Espen  v.  Ilinchliffe,  131  111. 
468;  1  Thompson  on  Trials,  Sees.  693-4r-5. 

While  it  is  true  that  in  the  absence  of  an  agreement  to 
accept  an  appraisement  by  a  majority  of  the  appi-aisers,  the 
parties  were  entitled  to  the  concurrent  judgment  of  all 
three,  and  an  appraisement  by  two  only  was  not  binding, 
yet  it  was  optional  with  appellant  to  accept  the  appraise- 
ment of  Judd  and  Wadsworth  or  renounce  it.  He  could 
not  accept  the  property  so  appraised,  sell  it  as  his  own, 
and  then  because  it  did  not  bring  as  much  as  the  amount  at 
which  appraised,  repudiate  the  appraisement. 

Ilis  counsel  insist,  however,  that  he  did  not  accept  the  prop- 
erty under  the  appraisement,  but  took  it  because  he  had  the 
right  to  it  under  the  clause  in  the  lease  above  quoted,  and  that 
in  disposing  of  it,  he  was  simply  selling  what  Was  his  own. 
We  do  not  understEtnd  that  the  title  to  the  property  was  in 
appellant  when  the  appraisers  began  th^  appraisement. 
Appellee  was  in  possession  of  it,  and  had  repeatedly  re- 
fused to  any  other  mode  of  fixing  its  value.  As  soon  as 
that  mode  was  agreed  upon  appellant  advertised  a  public 
sale,  and  on  the  day  following  the  appraisement,  took  pos- 
session of  the  property  and  sold  it.  We  are  of  the  opinion 
that  appellant  took  possession  of  the  property  by  virtue  of 
the  agreement  to  appraise  and  the  appraisement  of  Judd 
and  Wadsworth,  and  not  because  the  clause  in  the  lease 
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After  suit  he  accepted  $200,  which  had  been  tendered, 
and  was  more  than  suificient  to  cover  the  difference  between 
the  amount  of  the  appraisement  ($2,175)  and  the  sum  re- 
quired by  the  lease.  The  sole  question  in  the  case  then 
was  whether  the  valuation  should  be  determined  by  the 
appraisement,  or  by  the  sale  at  public  auction. 

Appellee  averred  in  his  second,  third  and-fifth  pleas,  that 
appellant  had  agreed  to  submit  the  question  of  valuation  to 
three  appraisers ;  that  the  appraisers  were  selected  and  val- 
ued the  stock  al  a  certain  sum,  and  that  the  appellant  ac- 
cepted the  stock  at  the  ])rice  so  fixed.  In  the  fifth  plea  it  is 
stated  that  appellant  agreed  to  accept  at  the  valuation  of 
three  appraisers,  ".  or  a  majority  of  them;"  that  tliree  were 
selected  and  made  the  a])praisement,  and  that  thereupon 
appellee  delivered  the  stock  to  appellant  at  the  value  so 
fixed  and  the  same  was  received. 

While  the  plea  avers  an  agreement  to  an  appraisement 
concurred  in  by  but  a  majority,  the  plea  does  not  aver  that 
it  was  agreed  to  by  a  majority  only,  but  avers  that  the 
appraisement  was  made  by  all  the  apj)raisers.  Had  the 
plea  in  accordance  with  tfce  averment  that  a])pellant  had 
agreed  to  an  appraisement  by  a  majority,  averred,  as  the 
fact  was,  that  a  majority  only  agreed,  then  the  report  of 
Wadswortli  and  Judd  would  have  sustained  the  issue  raised 
by  that  plea,  and  the  question  of  a  variance  would  not 
have  arisen. 

When  tlie  report  signed  by  the  two  appraisers,  Judd  and 
Wadsworth,  was  offered  in  evidence,  apj)ellant  objected; 
but  the  court  overruled  the  objection  and  admitted  it. 
This,  it  is  claimed,  was  error  sufficient  for  a  reversal  of  the 
judgment.  The  objection  was  general.  Counsel  did  not, 
as  they  do  here,  raise  the  question  of  a  variance.  Had  they 
done  so,  the  court  could  have  seen  from  an  inspection  of  the 
pleadings  that  the  objection  was  well  taken,  and  aft^^r  rul- 
ing to  that  effect,  allowed  such  an  amendment  as  would 
obviate  it.  To  allow  it  to  prevail  when  specifically  raised 
here  for  the  first  time  would  be  unfair,  because  the  precise 
question  was  not  presented  to  the  trial  court  for  a  ruling, 
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and  because  the  appellee  would  be  denied  the  opportunity 
of  removing  the  objection  by  an  amendment  toliis  plea. 

Where  evidence  is  objected  to  upon  the  trial,  if  the  party 
would  save  an  exception  to  the  ruling  of  the  court  so  as  to 
make  it  available  on  appeal,  he  must  frame  his  objection,  so 
as  to  bring  to  the  attention  of  the  trial  court  the  specific 
ground  u|)on  which  he  predicates  it.  Substantial  justice 
requires  that  the  objection  be  specified  so  that  the  party 
offering  the  evidence  may  obviate  it  either  by  amending  his 
pleading  or  offering  other  proof.  Sargeant  v.  Kellogg,  5 
GUm.  273;  Swift  v.  Whitney,  20  111.  144;  Davis  v.  Ransom, 
26  111.  100;  Stone  v.  Great  Western  Oil  Co.,  41  lU.  85;  Gra- 
ham V.  Anderson,  42  111.  514;  Espen  v.  Ilinchliffe,  131  111. 
468;  1  Thompson  on  Trials,  Sees.  693-4-5. 

While  it  is  true  that  in  the  absence  of  an  agreement  to 
accept  an  appraisement  by  a  majority  of  the  appraisers,  the 
parties  were  entitled  to  the  concurrent  judgment  of  all 
three,  and  an  appraisement  by  two  only  was  not  binding, 
yet  it  was  optional  with  appellant  to  accept  the  appraise- 
ment of  Judd  and  Wadsworth  or  renounce  it.  He  could 
not  accept  the  property  so  appraised,  sell  it  as  his  own, 
and  then  because  it  did  not  bring  as  much  as  the  amount  at 
which  appraised,  repudiate  the  appraisement. 

Ilis  counsel  insist,  however,  that  he  did  not  accept  the  pro]> 
erty  under  the  appraisement,  but  took  it  because  he  had  the 
right  to  it  under  the  clause  in  the  lease  above  quoted,  and  that 
in  disjX)sing  of  it,  he  was  simply  selling  what  Wiis  his  own. 
We  do  not  understand  that  the  title  to  the  property  was  in 
appellant  when  the  appraisers  began  thQ  appraisement. 
Appellee  was  in  possession  of  it,  and  had  repeatedly  re- 
fused to  any  other  mode  of  fixing  its  value.  As  soon  as 
that  mode  was  agreed  upon  appellant  advertised  a  public 
sale,  and  on  the  day  following  the  appraisement,  took  pos- 
session of  the  property  and  sold  it.  We  are  of  the  opinion 
that  api^llant  took  possession  of  the  property  by  virtue  of 
the  agreement  to  appraise  and  the  appraisement  of  Judd 
and  Wadsworth,  and  not  because  the  clause  in  the  lease 
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After  suit  he  accepted  $200,  which  had  been  tendered, 
and  was  more  than  suificient  to  cover  the  difiFerence  between 
the  amount  of  the  appraisement  ($2,175)  and  the  sum  re- 
quired by  the  lease.  The  sole  question  in  the  case  then 
was  whether  the  valuation  should  be  determined  by  the 
appraisement,  or  by  the  sale  at  public  auction. 

Appellee  averred  in  his  second,  third  and-fif th  pleas,  that 
appellant  had  agreed  to  submit  the  question  of  valuation  to 
three  appraisers ;  that  the  appraisers  were  selected  and  val- 
ued the  stock  al  a  certain  sum,  and  that  the  appellant  ac- 
cepted the  stock  at  the  price  so  fixed.  In  the  fifth  plea  it  is 
stated  that  appellant  agreed  to  accept  at  the  valuation  of 
three  appraisers,  ".  or  a  majority  of  them;"  that  tliree  were 
selected  and  made  the  appraisement,  and  that  thereupon 
appellee  delivered  the  stock  to  appellant  at  the  value  so 
fixed  and  the  same  was  received. 

While  the  plea  avers  an  agreement  to  an  appraisement 
concurred  in  by  but  a  majority,  the  plea  does  not  aver  that 
it  was  agreed  to  by  a  majority  only,  but  avers  that  the 
appraisement  was  made  by  all  the  appraisers.  Had  the 
plea  in  accordance  with  tfce  averment  that  a])pellant  had 
agreed  to  an  appraisement  by  a  majority,  averred,  as  the 
fact  was,  that  a  majority  only  agreed,  then  the  report  of 
Wadsworth  and  Judd  would  have  sustained  the  issue  raised 
by  that  plea,  and  the  question  of  a  variance  would  not 
have  arisen. 

When  the  report  signed  by  the  two  appraisers,  Judd  and 
Wadsworth,  was  offered  in  evidence,  ap])ellant  objected; 
but  the  court  overruled  the  objection  and  admitted  it. 
This,  it  is  claimed,  was  error  sufficient  for  a  reversal  of  the 
judgment.  The  objection  was  general.  Counsel  did  not, 
as  they  do  here,  raise  the  question  of  a  variance.  Had  they 
done  so,  the  court  could  have  seen  from  an  inspection  of  the 
pleadings  that  the  objection  was  well  taken,  and  afte-r  rul- 
ing to  that  eflfect,  allowed  such  an  amendment  as  would 
obviate  it.  To  allow  it  to  prevail  when  specifically  raised 
here  for  the  first  time  would  be  unfair,  because  the  precise 
question  was  not  presented  to  the  trial  court  for  a  ruling, 
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and  because  the  appellee  would  be  denied  the  opportunity 
of  removing  the  objection  by  an  amendment  toliis  plea. 

Where  evidence  is  objected  to  upon  the  trial,  if  the  party 
would  save  an  exception  to  the  ruling  of  the  court  so  as  to 
make  it  available  on  appeal,  he  must  frame  his  objection,  so 
as  to  bring  to  the  attention  of  the  trial  court  the  specific 
ground  upon  which  he  predicates  it.  Substantial  justice 
requires  that  the  objection  be  specified  so  that  the  party 
offering  the  evidence  may  obviate  it  either  by  amending  his 
pleading  or  offering  other  proof.  Sargeant  v.  Kellogg,  5 
Gilm.  273;  Swift  v.  Whitney,  20  111.  144;  Davis  v.  Ransom, 
26  111.  100;  Stone  v.  Great  Western  Oil  Co.,  41  lU.  85;  Gra- 
ham V.  Anderson,  42  111.  514;  Espen  v.  Ilinchliflfe,  131  111. 
4G8;  1  Thompson  on  Trials,  Sees.  693-4-5. 

While  it  is  true  that  in  the  absence  of  an  agreement  to 
accept  an  appraisement  by  a  majority  of  the  appraisers,  the 
parties  were  entitled  to  the  concurrent  judgment  of  all 
three,  and  an  appraisement  by  two  only  was  not  binding, 
yet  it  was  optional  with  appellant  to  accept  the  appraise- 
ment of  Judd  and  Wadsworth  or  renounce  it.  He  could 
not  accept  the  property  so  appraised,  sell  it  as  his  own, 
and  then  because  it  did  not  bring  as  much  as  the  amount  at 
which  appraised,  repudiate  the  appraisement. 

His  counsel  insist,  however,  that  he  did  not  accept  the  prop- 
erty under  the  appraisement,  but  took  it  because  he  had  the 
right  to  it  under  the  clause  in  the  lease  above  quoted,  and  that 
in  disposing  of  it,  he  was  simply  selling  what  \tas  his  own. 
We  do  not  understand  that  the  title  to  the  property  was  in 
appellant  when  the  appraisers  began  thQ  appraisement. 
Appellee  was  in  possession  of  it,  and  had  repeatedly  re- 
fused to  any  other  mode  of  fixing  its  value.  As  soon  as 
that  mode  was  agreed  upon  appellant  advertised  a  public 
sale,  and  on  the  day  following  the  appraisement,  took  pos- 
session of  the  property  and  sold  it.  We  are  of  the  opinion 
that  appellant  took  possession  of  the  property  by  virtue  of 
the  agreement  to  appraise  and  the  appraisement  of  Judd 
and  Wadsworth,  and  not  because  the  clause  in  the  lease 
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After  suit  he  accepted  $200,  which  had  been  tendered, 
and  was  more  than  sufficient  to  cover  the  difference  between 
the  amount  of  the  appraisement  ($2,175)  and  the  sum  re- 
quired by  the  lease.  The  sole  question  in  the  case  then 
was  whether  the  valuation  should  be  determined  by  the 
appraisement,  or  by  the  sale  at  public  auction. 

Ap})ellee  averred  in  his  second,  third  and-fifth  pleas,  that 
appellant  had  agreed  to  submit  the  question  of  valuation  to 
three  appraisers ;  that  the  appraisers  were  selected  and  val- 
ued the  stock  al  a  certain  sum,  and  that  the  appellant  ac- 
cepted the  stock  at  the  ])rice  so  fixed.  In  the  fifth  plea  it  is 
stated  that  appellant  agreed  to  accept  at  the  valuation  of 
three  appraisers,  ".  or  a  majority  of  them;"  that  three  were 
selected  and  made  the  ai)praisement,  and  that  thereupon 
appellee  delivered  the  stock  to  appellant  at  the  value  so 
fixed  and  the  same  was  received. 

While  the  plea  avers  an  agreement  to  an  appraisement 
concurred  in  by  but  a  majority,  the  plea  does  not  aver  that 
it  was  agreed  to  by  a  majority  only,  but  avers  that  the 
appraisement  was  made  by  all  the  appraisers.  Had  the 
plea  in  accordance  with  t^e  averment  that  appellant  had 
agreed  to  an  appraisement  by  a  majority,  averred,  as  the 
fact  was,  that  a  majority  only  agreed,  then  the  report  of 
Wadsworth  and  Judd  would  have  sustained  the  issue  raised 
by  that  plea,  and  the  question  of  a  variance  would  not 
have  arisen. 

When  the  report  signed  by  the  two  appraisers,  Judd  and 
Wadsworth,  was  offered  in  evidence,  ai)i)e]lant  objected; 
but  the  court  overruled  the  objection  and  admitted  it. 
This,  it  is  claimed,  was  error  sufficient  for  a  reversal  of  the 
judgment.  The  objection  was  general.  Counsel  did  not, 
as  they  do  here,  raise  the  question  of  a  variance.  Had  they 
done  so,  the  court  could  have  seen  from  an  inspection  of  the 
pleadings  that  the  objection  was  well  taken,  and  after  rul- 
ing to  that  effect,  allowed  such  an  amendment  as  would 
obviate  it.  To  allow  it  to  prevail  when  specifically  raised 
here  for  the  first  time  would  be  unfair,  because  the  precise 
question  was  not  presented  to  the  trial  court  for  a  ruling, 
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and  because  the  appellee  would  bo  denied  the  opportunity 
of  removing  the  objection  by  an  amendment  to  "his  plea. 

Where  evidence  is  objected  to  upon  the  trial,  if  the  party 
would  save  an  exception  to  the  ruling  of  the  court  so  as  to 
make  it  available  on  appeal,  he  must  frame  his  objection,  so 
as  to  bring  to  the  attention  of  the  trial  court  the  specific 
ground  upon  which  he  predicates  it.  Substantial  justice 
requires  that  the  objection  be  specified  so  that  the  party 
offering  the  evidence  may  obviate  it  either  by  amending  his 
pleading  or  offering  other  proof.  Sargeant  v.  Kellogg,  5 
Gilm.  273;  Swift  v.  Whitney,  20  111.  144;  Davis  v.  Ransom, 
26  111.  100;  Stone  v.  Great  Western  Oil  Co.,  41  111.  85;  Gra- 
ham v.  Anderson,  42  111.  514;  Espen  v.  Hinchliffe,  131  111. 
468;  1  Thompson  on  Trials,  Sees.  693-4-5. 

While  it  is  true  that  in  the  absence  of  an  agreement  to 
accept  an  appraisement  by  a  majority  of  the  appmisers,  the 
])arties  were  entitled  to  the  concurrent  judgment  of  all 
three,  and  an  appraisement  by  two  only  was  not  binding, 
yet  it  was  optional  with  appellant  to  accept  the  appraise- 
ment of  Judd  and  Wads  worth  or  renounce  it.  He  could 
not  accept  the  property  so  appraised,  sell  it  as  his  own, 
and  then  because  it  did  not  bring  as  much  as  the  amount  at 
which  appraised,  repudiate  the  appraisement. 

His  counsel  insist,  however,  that  he  did  not  accept  the  pro}> 
erty  under  the  appraisement,  but  took  it  because  he  had  the 
right  to  it  under  the  clause  in  the  lease  above  quoted,  and  that 
in  disposing  of  it,  he  was  simply  selling  what  TV^as  his  own. 
We  do  not  understand  that  the  title  to  the  property  was  in 
appellant  when  the  appraisers  began  th^  appraisement. 
Appellee  was  in  possession  of  it,  and  had  repeatedly  re- 
fused to  any  other  mode  of  fixing  its  value.  As  soon  as 
that  mode  was  agreed  upon  appellant  advertised  a  public 
sale,  and  on  the  day  following  the  appraisement,  took  pos- 
session of  the  property  and  sold  it.  We  are  of  the  opinion 
that  appellant  took  possession  of  the  property  by  virtue  of 
the  agreement  to  appraise  and  the  appraisement  of  Judd 
and  Wadsworth,  and  not  because  the  clause  in  the  lease 
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After  suit  he  accepted  $200,  which  had  been  tendered, 
and  was  more  than  sufficient  to  cover  the  difference  between 
the  amount  of  the  appraisement  ($2,175)  and  the  sum  re- 
quired by  the  lease.  The  sole  question  in  the  case  then 
was  whether  the  valuation  should  be  determined  by  the 
appraisement,  or  by  the  sale  at  public  auction. 

Appellee  averred  in  his  second,  thirtl  and-fif th  pleas,  that 
appellant  had  agreed  to  submit  the  question  of  valuation  to 
three  appniisers ;  that  the  appraisers  were  selected  and  val- 
ued the  stock  al  a  certain  sum,  and  that  the  appellant  ac- 
cepted the  stock  at  the  ]>rice  so  fixe<l.  In  the  fifth  plea  it  is 
stated  that  appellant  agreed  to  accept  at  the  valuation  of 
three  appraisers,  ".  or  a  majority  of  them;"  that  three  were 
selected,  and  made  the  appraisement,  and  that  thereupon 
appellee  delivered  the  stock  to  appellant  at  the  value  so 
fixed  and  the  same  Avas  received. 

While  the  plea  avers  an  agreement  to  an  appraisement 
concurred  in  by  but  a  majority,  the  plea  does  not  aver  that 
it  was  agreed  to  by  a  majority  only,  but  avers  that  the 
appraisement  Avas  made  by  all  the  appraisers.  Had  the 
plea  in  accordance  with  tte  averment  that  appellant  had 
agreed  to  an  appraisement  by  a  majority,  averred,  as  the 
fact  was,  that  a  majority  only  agreed,  then  the  report  of 
Wadsworth  and  Judd  would  have  sustained  the  issue  raised 
by  that  plea,  and  the  question  of  a  variance  would  not 
have  arisen. 

When  the  report  signed  by  the  two  appraisers,  Judd  and 
Wadsworth,  was  offered  in  evidence,  appellant  objecteil; 
but  the  court  overruled  the  objection  and  admitted  it. 
This,  it  is  claimed,  was  error  sufficient  for  a  reversal  of  the 
judgment.  The  objection  was  general.  Counsel  did  not, 
as  they  do  here,  raise  the  question  of  a  variance.  Had  they 
done  so,  the  court  could  have  seen  from  an  inspection  of  the 
pleadings  that  the  objection  was  well  taken,  and  after  rul- 
ing to  that  effect,  allowed  such  an  amendment  as  would 
obviate  it.  To  allow  it  to  prevail  when  specifically  raised 
here  for  the  first  time  would  be  unfair,  because  the  precise 
question  was  not  presented  to  the  trial  court  for  a  ruling, 
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and  because  the  appellee  would  be  denied  the  opportunity 
of  removing  the  objection  by  an  amendment  to  "his  plea. 

Where  evidence  is  objected  to  upon  the  trial,  if  the  party 
would  save  an  exception  to  the  ruling  of  the  court  so  as  to 
make  it  available  on  appeal,  he  must  frame  his  objection,  so 
as  to  bring  to  the  attention  of  the  trial  court  the  specific 
ground  xxpon  which  he  predicates  it.  Substantial  justice 
requires  that  the  objection  be  specified  so  that  the  party 
offering  the  evidence  may  obviate  it  either  by  amending  his 
pleading  or  offering  other  proof.  Sargeant  v.  Kellogg,  5 
Gilm.  273;  Swift  v.  Whitney,  20  111.  144;  Davis  v.  Ransom, 
26  111.  100;  Stone  v.  Great  Western  Oil  Co.,  41  111.  85;  Gra- 
ham V.  Anderson,  42  111.  514;  Espen  v.  Hinchliffe,  131  111. 
408;  1  Thompson  on  Trials,  Sees.  693-4-5. 

While  it  is  true  that  in  the  absence  of  an  agreement  to 
accept  an  appraisement  by  a  majority  of  the  appi^isers,  the 
parties  were  entitled  to  the  concurrent  judgment  of  all 
three,  and  an  appraisement  by  two  only  was  not  binding, 
yet  it  was  optional  with  appellant  to  accept  the  appraise- 
ment of  Judd  and  Wads  worth  or  renounce  it.  He  could 
not  accept  the  property  so  appraised,  sell  it  as  his  own, 
and  then  because  it  did  not  bring  as  much  as  the  amount  at 
which  appraised,  repudiate  the  appraisement. 

Ilis  counsel  insist,  however,  that  he  did  not  accept  the  prop- 
erty under  the  appraisement,  but  took  it  because  he  had  the 
right  to  it  under  the  clause  in  the  lease  above  quoted,  and  that 
in  disposing  of  it,  he  was  simply  selling  what  v^ns  his  own. 
We  do  not  understand  that  the  title  to  the  property  was  in 
appellant  when  the  appraisers  began  thQ  appraisement. 
Appellee  was  in  possession  of  it,  and  had  repeatedly  re- 
fused to  any  other  mode  of  fixing  its  value.  As  soon  as 
that  mode  was  agreed  upon  appellant  advertised  a  public 
sale,  and  on  the  day  following  the  appraisement,  took  }X)s- 
session  of  the  property  and  sold  it.  We  are  of  the  opinion 
that  appellant  took  possession  of  the  property  by  virtue  of 
the  agreement  to  appraise  and  the  appraisement  of  Judd 
and  Wadsworth,  and  not  because  the  clause  in  the  lease 
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invested  him  with  the  title  to  it.     The  jury  were  warranted 
in  finding  that  he  had  ratified  the  appraisement  as  made. 

The  jury  were  properly  instructed  upon  the  question  of 
ratification.  The  alleged  errors  of  the  court  in  ruling  upon 
certain  questions  touching  the  age  and  condition  of  some  of 
the  horses  became  unimportant  in  view  of  the  opinion  ex- 
pressed that  appellant  had  ratified  the  appraisement  as 
made. 

Perceiving  no  substantial  error  in  the  record,  the  judg- 
ment will  be  aflirmed. 

Judgment  affii^med. 


Axel  Johnson 

V. 
The  People  of  the  State  of  Illinois. 

Dram  Shops — Statutes. 

1.  Penal  statutes  are  to  be  construed  strictly,  and  should  not  be  ex- 
tended to  either  persons  or  things  not  ex|)re«sly  brought  within  their 
terms. 

2.  A  count  in  an  information  charging  a  person  named  with  keeping 
a  nuisance  in  violation  of  the  Dram  Shop  Act,  sliould  not  set  forth  that 
defendant  kept  a  place  on  a  certam  date  where  intoxicating  liquors  "are 
sold,"  but  should  state  that  such  liquors  *'"were  then  and  tliere  sold." 

3.  Nor  in  such  case  should  it  be  stated  that '  defendant  kept  a  place 
where  intoxicating  liquors  were  sold  "  in  violation  of  the  law  of  the  State 
of  niinois,"  instead  of  in  violation  of  the  Drani1|»hop  Act. 

4.  The  act  of  1877,  entitled,  **  An  act  to  regulkte  the  sale  of  intoxicat- 
ing liquors  outside  Tlie  incorporated  limits  of  cities,  towns  and  viUages," 
is  not  amendatory  of,  but  entirely  independe?fit  of  the  Di-am  Shop  Act. 

[Opinion  filed  May  20,  1892.] 

In  error  to  the  County  Court  of  Mercer  County;  the 
Hon.  J.  H.  Connfxl,  Judge,  presiding. 

Messrs.  Pepper  &  Scott,  for  plaintiff  in  error. 

Penal  statutes  are  never  to  be  extended  by  mere  implica- 
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tion  to  either  persons  or  things  not  expressly  brought  within 
their  terms.  People  v.  Peacock,  98  III.  176;  Watson  v. 
People,  27  App.  493. 

"While  it  is  usually  sufficient  to  charge  an  offense  in  the 
language  of  the  statute  creating  it,  still,  where  a  statute  cre- 
ates a  new  offense,  as  this  one  does,  and  does  not  de^scribe 
the  acts  constituting  such  offense,  an  indiqtment  must  set 
the  acts  themselves  out  specifically.  Johnson  v.  People,  113 
111.  99  (see  pages  101  and  102);  McNair  v.  People,  89  111. 
441;  Kibs  v.  People,  81  111.  599. 

The  last  case  we  deem  exactly  in  point,  the  indictment 
there  being  under  the  statute  making  embezzlement  larceny. 

Messrs.  James  M.  Brock,  State's  Attorney,  and  Thomas  W. 
Bassett,  for  defendants  in  error, 

Harker,  J.  Plaintiff  in  error  was  prosecuted  in  the 
County  Court  upon  information  charging  him  with  keeping 
a  nuisance  in  violation  of  Sec.  7  of  the  Dram  Shop  Act. 
The  information  contained  five  counts.  The  court  sus- 
tained a  motion  to  quash  as  to  the  third  and  fifth,  but  over- 
ruled it  as  to  the  first,  second  and  fourth.  A  trial  was  had, 
resulting  in  a  verdict  of  guilty,  upon  which  the  court  sen- 
tenced plaintiff  in  error  to  pay  a  fine  of  $75,  and  to  })e 
imprisoned  in  the  county  jail  thirty  days,  and  made  an  order 
abating  the  premises. 

Of  the  counts  on  which  plaintiff  in  error  was  tried,  the 
fii*st  charges :  "  Tliat  Axel  Johnson,  on  the  16th  day  of  Sep- 
tember, in' the  year  of  our  Lord,  1891,  at  and  within  the 
township  of  Mercer,  in  the  State  of  Illinois  aforesaid, 
unlawfully  did  then  and  there  keep  a  house,  room  and  place 
of  public  resort  where  intoxicating  liquors  are  sold,  in  viola- 
tion of  section  (1)  and  two  (2),  of  chapter  forty-three  (43)  of 
the  Revised  Statutes  of  the  State  of  Illinois  of  1889,  con- 
trary to  the  statute,"  etc. 

The  second  charges :  "  That  Axel  Johnson,  on  the  16th 
day  of  September,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-one,  at  and  within  the  said  county 
of  Mercer,  in  the  State  of  lUinois  aforesaid,  unlawfully  did 
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keep  a  house  and  place  where  intoxicating  liquors  were  then 
and  there  sold  in  violation  of  the  laws  of  the  State  of  Illi- 
nois, and  so  the  state's  attorney  does  say  that  the  said  Axel 
Johnson  is  by  law  deemed  and  held  to  be  guilty  of  keeping 
a  common  public  nuisance  contrary  to  the  statute,"  fete. 

The  fourth  charges :  "  That  Axel  Johnson  did,  on  the  ICth 
day  oT  September  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-one,  at  and  within  the  township  of 
Mercer,  in  the  said  county  of  Mercer,  in  the  State  of  Illinois 
aforesaid,  unlawfully  then  and  there  keep  a  house,  room 
and  place  of  public  resort  where  intoxicating  liquors  were 
sold  in  quantities  less  than  five  gallons  and  not  in  original 
packages,  as  put  up  by  the  manufacturer,  and  to  be  drunk 
upon  the  premises  adjacent  to  the  premises  where  the  sale 
was  made,  and  so  the  said  state's  attorney  does  say  that  th© 
said  Axel  Johnson  was  then  and  there  by  reason  of  the  said 
sales  of  intoxicating  liquors,  and  by  force  of  the  statutes  in 
such  case  made  and  provided,  guilty  of  keeping  and  main- 
taining a  common  and  public  nuisance." 

The  alleged  defect  in  the  first  count  is  that  it  charged  the 
defendant  with  keeping  a  place  on  the  16th  of  September, 
1891,  where  intoxicating  liquors  "are  sold."  The  aver- 
ment should  have  been  where  intoxicating  liquors  "were 
then  and  there  sold."  Whether  liquor  was  sold  in  the  place 
kept  by  the  defendant  was  an  issuable  and  triable  fact,  and 
should  have  been  averred  as  being  on  the  date  of  the  keep- 
ing.    1  Bishop's  Crim.  Pro.,  Sec.  408. 

The  objection  to  thp  second  count  is  that  it  charged  the 
defendant  with  keeping  a  place  where  intoxicating  liquors 
were  sold  "  in  violation  of  the  laws  of  the  State  of  Illinois," 
instead  of  in  violation  of  the  Dram  Shop  Act.  A  per- 
son can  be  convicted  under  Sec.  7  onlv  when  the  sales 
made  in  his  place  are  in  ^violation  of  the  })rovisions  of  that 
act.  There  are  other  statutory  provisions  regulating  the 
sales  of  intoxicating  liquors  than  those  contained  therein. 
Liquors  may  be  sold  in  violation  of  the  laws  of  the  State  of 
Illinois,  and  the  sales  not  be  in  violation  of  the  act  of 
which  Sec.  7  is  a  part.     Penal  statutes  are  to  be  construed 
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strictly,  and  should  not  be  extended  to  either  persons  or 
things  not  expressly  brought  within  their  terms.  People 
V.  Peacock,  98  111.  172. 

The  fourth  count  is  obscure.  The  sales  charged  were  "  in 
quantities  less  than  five  gallons  and  not  in  the  original  pack- 
ages, as  put  up  by  the  manufacturer."  Such  sales  are  not 
in  violation  of  the  Dram  Shop  Act,  but  fall  directly  within 
the  provision  of  the  act  of  1887,  entitled,  "  An  act  to  regu- 
late the  sale  of  intoxicating  liquors  outside  the  incorporated 
limits  of  cities,  towns  and  villages."  Laws  of  1889,  194. 
That  act  is  not  amendatory  of,  but  entirely  independent  of 
the  Dram  Shop  Act.  The  further  averment  that  the  liquor 
was  sold  to  be  drunk  upon  the  premises  and  upon  premises 
adjacent  thereto,  does  not  ,cure  the  defect.  It  does  not 
amount  to  a  charge  of  violating  Section  2  of  the  Dram 
Shop  Act,  because  it  lacks  an  essential  element  to  constitute 
such  charge,  that  the  person  making  the  sales  did  not  have 
a  license  to  keep  a  dram  shop. 

It  is  unnecessary  to  consider  other  errors  assigned.  There 
was  no  count  upon  which  a  conviction  could  be  sustained, 
and  the  judgment  must  for  that  reason  be  reversed. 

Judgynent  reversed. 


William  A.  Lorimer  and  Thomas  Kiddoo 

V. 

Tom  a.  Marshall  et  al. 

Mortgages  —  Foreclosure— Judicial  Sale  —  Proceeds   of—Priority   of 
Claimants — Homestead— Sale  of,  Free  from  Judgment  Lien, 

1.  Judgment  liens  do  not  attach  to  a  homestead,  but  only  to  the  sur- 
plus, if  there  be  any. 

2.  Under  the  present  statute  of  this  State  a  homestead  right  is  an 
estate  capable  of  being  conveyed  by  the  owner  separately  from  the  fee. 

[Opinion  filed  May  20,  1892.] 
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Appeal  from  the  Circuit  Court  of  Mercer  County;  the 
Hon.  John  J.  Glenn,  Judge,  presiding, 

Messrs.  J.  H.  Connell  and  J.  M.  Wilson,  for  appellants. 

Mr.  John  C.  Peppeb,  for  T.  A.  Marshall,  appellee. 

Mr.  Guy  C.  Scott,  pro  se. 

Lacey,  p.  J.  The  controversy  in  this  case  arises  over  the 
question  as  to  who  is  entitled  to  priority  to  the  proceeds  of 
a  judicial  sale  under  a  foreclosure  of  a  mortgage  in  favor  of 
Tom  A.  Marshall,  appellee,  against  Calvin  S.  Hollingsworth, 
the  mortgagor  of  the  real  estate  in  question.  Was  it  the 
appellee  Guy  C.  Scott,  or  appellants?  The  former  claimed 
the  surplus  as  the  purchaser  of  the  fee  and  homestead 
estate  of  the  lots  in  question  of  Hollingsworth,  which  con- 
veyance contained  a  clause  conveying  the  homestead  of 
Hollingsworth.  The  latter  claims  priority  of  payment  of 
the  surplus  on  the  ground  of  being  the  assignee  of  one 
Jack,  of  a  judgment  obtained  against  the  mortgagor  by 
said  Jack  and  the  appellant  William  A.  Lorimer,  and  in  ad- 
dition claims  priority  of  payment  of  another  judgment 
obtained  by  him  against  said  mortgagor.  These  several 
judgments  were  obtained  after  Hollingsworth  acquired  a 
liomestead  in  the  premises,  if  he  acquired  one,  and  long 
prior  to  the  conveyance  of  the  real  estate  by  Hollingsworth 
to  appellee  Scott.  The  facts  of  the  case  are  admitted  by  a 
stipulation  of  the  parties  and  are  easily  understood.  The 
court  below  rendered  a  decree  giving  the  appellee  Scott, 
priority  to  the  extent  of  Sl^OOO,  the  value  of  the  homestead, 
and  holding  as  to  that  amount  the  appellant's  judgments 
were  inferior  and  must  be  postponed.  This  is  the  question 
for  determination  here.  It  is  questioned  by  the  appellants 
whether  the  property  in  question  was  really  the  homestead 
of  Hollingsworth  at  the  time  the  judgments  in  question 
were  rendered  and  the  conveyance  to  Scott,  the  appellee, 
was  made.  We  think  there  is  no  foundation  for  such 
claim. 
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The  stipulation  shows  that  "  Hollingsworth  was  a  mar- 
ried man,  a  householder,  and  the  head  of  a  family,  residing 
with  the  same;  that  in  December,  1887,  he  went  into  pos- 
session of  the  mortgaged  property  with  his  family;  that 
there  was  a  dwelling  house  on  the  premises;  that  Hollings- 
worth, with  his  family,  resided  in  the  same  as  his  home 
from  that  time. until  he  moved  out  of  it,  about  April  15, 
1891,  aff«r  he  sold  the  same  to  Scott." 

We  think  that  under  the  statute  these  facts  would  be  suf- 
ficient to  establish  a  homestead  in  Hollingsworth;  nor  would 
the  statement  in  the  stipulation,  that  Hollingsworth  repre- 
sented to  appellants  at  the  time  he  purchased  the  property, 
that  "  he  was  the  owner  of  real  estate  in  Bloomington,  111., 
consisting  of  a  dwelling  house  and  certain  lots  there  recently 
occupied  by  him  and  family  as  a  homestead,  which  was  for 
sale,"  etc,  etc.,  militate  against  the  appellee's  right  of  home- 
stead in  the  lots  in  question. 

There  was  no  stipulation  that  Hollingsworth  was  claim- 
ing to  still  hold  his  homestead  in  Bloomington,  or  that  he 
continued  to  claim  his  homestead  there,  or  refused  to  claim 
it  on  the  lots  in  question.  We  think  the  stipulation  estab- 
lishes the  fact  of  his  homestead  in  the  lots  in  question  sold 
under  the  foreclosure  of  appeUee  Marshall,  under  a  mort- 
gage waiving  the  right  of  homestead.  Equally  unfounded 
is  appellant's  insistence  that  one  of  their  judgments  was  for 
purchase  money. 

The  stipulation  shows  that  the  note  upon  which  the  judg- 
ment was  rendered  was  given  for  borrowed  money  of  Jack, 
on  which  note  appellants  were  surety,  which  money  was 
used  by  Hollingsworth  to  pay  off  another  note  for  borrowed 
money  given  to  another  man  by  Hollingsworth,  which  first 
borrowed  money  was  used  to  pay  in  part  the  purchase  price 
of  the  lots.  This  would  not  make  this  purchase  money,  in  any 
view  of  the  law  ever  taken  by  the  Supreme  Court.  The  notes 
were  given  for  borrowed  money,  and  the  judgments  rendered 
thereon  were  judgments  for  borrowed  money,  and  it  would 
not  matter  if  the  borrower  applied  it  on  the  purchase  price 
of  the  land,  which,  however,  was  not  done  in  this  instance. 
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Eyster  v.  Ilatheway,  50  111.  521;  Parrott  v.  Kumpf,  102  111. 
423.  The  common  judgment  debtor  and  mortgagor  being 
possessed  of  an  estate  of  homestead  under  the  statute,  could 
sell  and  dispose  of  it  to  whomsoever  he  pleased,  free  from 
any  judgment  liens  against  him  or  the  homestead.  Judg 
ment  liens  do  not  attach  to  the  homestead,  only  to  the  sur- 
plus. Under  the  amendment  of  the  statute  in  1887,  Sec.  4, 
it  was  provided :  "  That  in  all  cases  when  such  release  (of 
homesteiul),  waiver  or  conveyance  shall  be  tiiken  by  way  of 
mortgage  or  security,  the  same  shall  only  be  o]>erative  as  to 
such  specific  release,  waiver  or  conveyance.'*  Sess.  Laws 
1887,  page  178.  And  this  was  held  to  be  the  law  by  this 
court  before  the  passage  of  the  above  amendment.  Under 
our  present  statute  a  homestead  right  is  an  estate  capable 
of  being  conveyed  by  the  owner  separately  from  tlie  fee, 
and  such  a  conveyance  will  be  upheld.  But  this  convey- 
ance to  appellee  Scott  was  a  complete  one  in  fee,  subject 
only  to  the  mortgages,  and  in  which  the  homestead  was 
waived.  The  judgments  as  to  the  value  of  tlie  homestead 
of  S1,000  not  being  a  lien  thereon,  could  not  be  interposed 
to  defeat  the  homestead.  The  appellants*  judgments  would 
only  attiich  to  the  sm^plus.  The  fact  that  Ilollingsworth 
only  received  $500  for  his  homestead  right  could  not  alter 
the  case.  The  homestead  estate  wajs  free  from  the  judg- 
ments, and  the  grantor  was  a  free  agent  and  could  sell  his 
estate  for  Avhat  he  deemed  it  worth  to  him.  The  loss  would 
fall  on  him  and  not  on  appellants.  We  find  no  fault  with 
tlie  form  of  the  decree.  It  appears  that  it  is  in  accordance 
with  a  proved  precedent.  A  decree  on  the  foreclosure  of 
a  mortgage  requiring  the  sum  found  due  to  be  paid  by  a 
subsequent  purchaser  named,  and  if  not,  that  the  mort^^e 
premises  be  sold,  is  not  a  i)ei*sonal  decree,  but  is  in  effect  an 
alternative  one,  and  is  not  erroneous.  Glover  v.  Benjjimin, 
73  111.  42. 

We  see  no  error  in  tlie  decree  of  the  court  below,  and 
therefore  it  is  alfirmed. 

Decree  aiRrmed, 


\ 
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Thomas  Larkin 

V. 

Robert  Lamping. 

Trespass— Farm  Drainage — Diversion  of  Water  from  its  Natural 
Course — Proximate  Cause  of  Damage — Turning  of  Stream  into  High- 
vmy  TUe  by  Adjacent  Owner. 

1.  Upon  the  case  presented,  this  court  holds  that  the  defendant  was  lia- 
ble to  the  plaintiff  for  damage  done  to  his  crops  by  an  overflowing  tile 
drain,  which  conveyed  water  from  an  adjacent  highway,  it  appearing 
that  the  defendant  had  drained  water  from  his  land,  away  from  its  nat- 
ural course,  into  the  highway  drain  emptying  into  said  drain. 

2.  The  fact  that  at  the  time  the  defendant  connected  with  the  high- 
way drain  the  plaintiff  w^arned  him  tliat  in  case  of  damage  he  would 
hold  him  restx)nsible,  renders  the  defendant's  claim  that  the  plaintiff 
had  acquiesced  for  years  in  the  plan  of  drainage,  untenable  in  the  case 
presented. 

8.  The  fact  that  plaintiff  had  permitted  others,  whose  lands  naturally 
drained  across  his,  to  connect  with  the  drain  in  question,  in  no  respect 
betters  defendant's  position. 

[Opinion  filed  May  20,  1892.] 

Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon* 
Dorrance  DiBELL,  Ju(lge,  presiding. 

Messrs.  Haley  &  O'Donnell,  for  apj^ellant. 

Damages  are  limited  to  such  as  are  ])roduced  by  a  prox- 
imate cause,  the  maxim  being  causa  jp?'o,i'imw  et  nan  remoUi 
speiWur,  Both  public  policy  and  necessity  seem  to  de- 
mand a  limit  to  liability.  If  there  were  no  limit  to  liability 
in  such  cases,  the  responsibility  would  tend  to  paralyze  the 
activity  and  energy  of  those  engaged  in  the  various  pursuits 
and  occupations  of  life ;  and  hence,  the  limitation  expressed 
by  the  maxim.  Marble  v.  City  of  Worcester,  i  Gray 
(Mass.),  395. 

It  is  not  only  requisite  that  damage,  actual  or  inferential, 
should  be  suffered,  but  this  damage  must  be  the  legitimate 
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sequence  of  the  thing  amiss.  The  maxim  of  the  law  here 
applicable  is,  that  the  immediate  and  not  the  remote  cause  of 
any  event  is  regarded.  Cooley  on  Torts,  p.  68,  and  author- 
ity there  cited. 

We  insist  that  the  evidence  in  this  record  does  not  war- 
rant  the  inference  that  the  five-inch  tile  on  Larkin's  land 
was  the  cause  of  the  injury  of  which  he  complains,  that  is, 
the  proximate  cause,  and  if  it  were  not  the  proximate  cause 
then  no  recovery  can  be  had. 

It  is  a  principle  recognized  in  somewhat  varying  degrees 
in  every  State  in  the  Union,  that  where  the  plaintiff  is  him- 
self to  blame  for  being  injured,  either  in  person  or  property, 
he  can  not  recover  for  such  injury.  In  the  case  of  the 
Aurora  Branch  Railroad  Company  v.  Grimes,  13  111.  588, 
our  Supreme  Court  announces  the  rule  that  the  party  seeking 
to  recover  damages  for  a  loss  which  has  been  caused  bv 
negligence  or  misconduct  must  show  that  his  own  negli- 
gence or  misconduct  has  not  concurred  in  producing  the  in- 
jury. It  has  been  suggested  that,  commencing  with  the 
case  of  Galena,  etc..  Railroad  v.  Jacobs,  20  111.  478.  that 
that  rule  has  been  changed,  and  that  in  its  place  the  rule  of 
comparative  negligence  or  comparative  blame  or  misconduct 
has  been  substituted  in  Illinois.  Such,  however,  is  not  the 
case;  a  somewhat  different  method  of  arriving  at  the  same 
result  has  been  adopted,  but  the  substance  of  the  rule  of 
law,  as  announced  in  the  Grimes  case,  in  13th  111.,  remains 
the  same.  The  rule  of  law  always  has  been  that  the  negli- 
gence which  will  defeat  a  recovery  must  be  such  as  proxi- 
mately contributed  to  the  injury.  The  remote  cause  will 
no  mo^e  be  noticed  as  a  ground  of  defense  than  as  a  ground 
of  recovery.    Cooley  on  Torts,  679. 

As  said  by  Mr.  Beach  in  his  work  on  Contributory  Negli- 
gence, pp.  85  and  86,  "  The  mistake  is,  it  is  believed,  in  con- 
founding the  two  essential  elements  which  must  concur  to 
render  negligence  contributory.  Negligence  is  (a)  a  want  of 
ordinary  care  on  the  part  of  the  plaintiff ;  and  (t)  a  proxi- 
mate connection  between  such  want  of  care  and  the  injury 
complained  of.    The  rule  that  the  plaintiff  may  have  his 
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action  whenever  his  negligence  is  merely  the  remote  cause  of 
mischief,  while  that  of  the  defendant  is  the  proximate  cause, 
is  in  the  rule  of  comparative  negligence,  rewritten,  so  as 
to  make  it  that  the  plaintiff  may  recover  when  his  own  neg- 
ligence is  slight  and  that  of  the  defendant  gross.  This  con- 
fuses two  essentially  different  things ;  and  in  such  a  way  as 
to  destroy  the  rule  upon  which  only  a  refinement  is  at- 
tempted. Either  contributory  negligence  in  its  true  judicial 
sense  is,  or  is  not  a  defense."  Treating  the  same  subject  on 
the  following  page  thosauthor  says  that  after  all  the  question 
is,  was  the  misconduct  of  the  plaintiff  suflBciently  proximate 
so  that  it  may  be  said  he  contributed  to  the  injury;  if  the 
answer  is  in  the  affirmative  no  recovery  can  be  had;  {a)  the 
injury  w^hich  appellee  complains  of  in  this  case  was  damage 
to  his  crops  by  water;  (J)  the  water  standing  on  his  land 
which  caused  the  damage  came  there  and  remained  there 
because  of  the  want  of  capacity  of  the  tile  to  carry  it  off ; 
(c)  the  plaintiff  himself,  by  permitting  Lynch  and  Smith  to 
drain  into  the  tile,  contributed  directly  to  the  cause  of  the 
injury  of  which  he  complains,  and  having  so  contributed  he 
can  not  recover  in  this  action.  The  principle  of  law  we  in- 
voke the  aid  of  in  this  case  is  applicable  to  every  species  of 
tort.  A  man  must  be  free  himself  from  blame  in  the  perpe- 
tration of  the  injury  or  mischief  he  complains  of,  or  else  a 
court  will  deny  him  relief.  He  can  not  himself  be  in  whole 
or  in  part  to  blame  for  an  injury  to  himself  or  his  property 
and  then  have  a  court  award  him  compensation  or  damages. 

Mr.  C.  W.  Brown,  for  appellee. 

It  is  established  to  an  absolute  certainty  that  appellant 
Larkin  has  drained  his  land  in  section  five,  directly  away 
from  its  natural  course  through  this  hill,  so  that  it  is  dis- 
charged by  means  thereof  upon  appellee's  premises.  The 
volume  of  water  sent  by  him  is  that  which  could  be  carried 
by  the  five  inch  and  three  inch  tile  flowing  into  and  through 
the  six  inch  town  tile. 

It  is  no  defense  for  this  unlawful  diversion  of  water, 
that  it  is  through  tile  laid  by  the  highway  commissioners; 
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they  have  no  such  right;  can  not,  in  the  drainage  of  the 
roads,  do  that  which  an  individual  might  not  lawfully  do. 
This  is  settled  by  the  Supreme  Court  of  this  State  in  Young 
V.  Commissioners  of  Highways,  reported  in  25  N.  E.  Eep. 
p.  689,  where  it  is  said  :  "  The  commissioners  of  highways, 
where  they  undertake  to  drain  a  public  highway,  possess 
the  same  rights  and  are  to  be  governed  by  the  same  rules 
as  adjoining  land  owners,  who  may  undertake  to  drain  their 
own  lands,  except  where  they  may  be  proceeding  under  the 
eminent  domain  laws  of  the  State.  In  Peck  v.  Herrington, 
109  111.  611,  we  had  occasion  to  consider  the  rights  and 
duties  of  ad  joining  land  owners,  and,  among  other  things,  it 
was  there  held  that  the  owner  of  the  dominant  heritage,  or 
higher  tract  of  land,  has  the  riglit  to  have  the  surface  waters 
which  fall  or  come  naturally  upon  his  premises,  pass  off  the 
same  through  the  natural  drains  upon  and  over  the  lower 
or  servient  lands;  and  the  owner  of  the  dominant  heritage 
may,  by  ditches  or  drains,  drain  his  own  land  into  the  natural 
and  usual  channel,  even  if  the  quantity  of  water  thrown 
upon  the  servient  heritage  is  thereby  increased.  Under  the 
rule  established  in  that  case,  it  seems  plain  that,  wliere  water 
accumulating  on  a  particular  part  of  a  highway  will  nat- 
urally run  off  in  a  certain  channel  or  water  way,  all  of  that 
portion  of  the  highway  Avhich  lies  in  such  a  position  as  to 
naturally  drain  in  that  direction  may  be  drained  in  such 
channel,  although  the  flow  may  be  increased.  But  the  com- 
missioners have  no  right  or  power  to  collect  and  carry  a 
quantity  of  water  along  the  highway,  which  would  nat- 
urally drain  off  in  another  direction,  and  discharge  such  ac- 
cumulated water  on  the  farms  of  adjoining  land  owners. 
Kor  have  the  commissioners  the  right  to  divert  water  from 
its  regular  channel,  or  place  where  it  would  voluntarily  flow 
off,  and  carry  it  along  the  line  of  the  highway  in  ditches, 
for  such  a  distance  as  they  may  desire  or  think  proper,  and 
then  discharge  that  water  upon  the  farm  of  a  land  owner. 
This  would  be  imposing  a  burden  upon  the  land  owner 
which  the  law  Avill  not  tolerate,  where  the  water  is  diverted 
from  its  natural  channels,  carried  along  the  line  of  the  high- 
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way  for  a  long  distance,  and  then  discharged  on  the  high- 
way in  such  mannef  as  to  spread  over  the  lands  of  the  com- 
plainant. The  land  owner  can  not  be  subject  to  a  burden 
of  this  character  without  a  remedy." 

Haekeb,  J.  This  was  an  action  of  trespass  by  appellee 
against  appellant  to  recover  damages  for  the  wrongful  diver- 
sion of  water  from  appellant's  land  into  a  highway  and 
thence  upon  the  land  of  appellee. 

-  The  evidence  shows  the  following  facts:  Appellee  was  the 
owner  of  a  body  of  farm  land  in  the  northwest  quarter  of 
section  seven  in  the  town  of  Joliet.  It  lies  immediately 
south  of  a  public  highway,  running  east  and  west  between 
sections  six  and  seven.  At  or  near  the  northeast  comer  of 
his  land  is  a  natural  depression  extending  in  a  southwest- 
erly direction  across  his  land,  and  forming  an  outlet  for 
surface  water  from  the  north,  and  from  the  east  along  the 
highway  for  a  distance  of  nearly  4,000  feet.  About  three- 
fourths  of  a  mile  east  of  his  land  is  a  slight  elevation  or 
knoll,  which  caused  the  surface  water  from  the  lands  east 
to  shed  in  a  diflFerent  direction,  tow^ard  the  south.  East  of 
this  elevation  the  ground  formed  a  swale,  which  without 
any  artificial  drainage  was  wont  to  hold  a  considerable 
amount  of  water  before  passing  off  toward  the  south.  The 
land  of  appellant,  from  which  it  is  claimed  the  water  was 
wrongfully  diverted,  is  situated  in  section  five,  immediately 
north  of  the  highway  and  the  swale  mentioned.  The  con- 
dition of  the  highway  at  this  point  was  very  bad  in  wet 
weather,  and  the  highway  commissioners  had  experienced 
much  difficulty  in  their  efforts  to  make  it  passable.  With 
the  view  of  improving  its  condition,  the  commissioners  de- 
cided to  drain  it  east  of  the  elevation  mentioned,  and  accord- 
ingly buried  six  inch  tile  from  a  point  on  the  highway  about 
one  and  a  half  miles  east  of  appellee's  land,  through  the 
swale  and  elevation  for  a  distance  of  about  three-fourths 
of  a  mile.  The  tile  was  then  turned  into  a  ditch  constructed 
by  the  commissioners  along  the  highway  to  the  depression 
at  the  northeast  corner  of  appellee's  land.    For  the  pur- 
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pose  of  carrying  the  water  rapidly  from  this  ditch  in  the 
highway,  the  commissioners  proposed  to  dig  a  ditch  across 
appellee's  land  along  the  course  of  the  depression,  into  a 
channel  in  lands  beyond  his.  This,  appellee  refused  to 
allow,  but  agreed  to  put'  in  a  nine  inch  tile  drain  instead, 
if  the  commissioners  would  furnish  the  tile.  Under  that 
arrangement  the  tile  drain  was  constructed  across  appellee's 
land,  its  sole  purpose  being  to  take  off  the  surface  water 
naturally  flowing  in  that  direction  from  the  highway  adja- 
cent thereto.  This  occurred  about  18S0.  After  the  six 
inch  tile  drain  was  laid  in  the  highway,  appellant  connected 
with  it  a  five  inch  tile  from  his  land  in  section  five.  Ap- 
pellee at  the  time  notified  appellant  that  by  so  doing  he 
was  diverting  the  water  from  its  natural  course,  and  if  he 
was  ever  damaged  by  reason  of  his  action  in  that  regard,  he 
should  hold  him  responsible.  Appellant  subsequently  con- 
nected another  tile  (a  three  inch  tile)  with  the  highway 
tile. 

The  spring  rains  of  1890  were  quite  heavy  and  the  waters 
turned  into  the  highway  tile  and  the  ditch  below  it  were  so 
great  as  to  exceed  the  capacity  of  the  nine  inch  tile  through 
appellee's  land,  already  burdened  as  it  was  by  tile  connec- 
tions from  his  and  two  of  his  neighbors'  tracts,  situated  west 
of  the  elevation  mentioned.  As  a  consequence  his  field  was 
flooded  and  a  growing  crop  of  com  damaged.  For  such 
damages  this  suit  was  brought  and  a  judgment  recovered 
in  the  Circuit  Court  for  $25. 

The  importance  of  the  controversy  does  not  rest  in  the 
insignificant  money  judgment  recovered.  If  appellant  has 
the  right  to  drain  into  the  highway  tile  drain,  others  east 
of  the  elevation  have  the  same  right,  and  appellee  must 
either  enlarge  the  capacity  of  the  drain  through  his  land  or 
suffer,  without  remedy,  the  dan^ages  incident  to  every  over- 
flow occasioned  in  the  future  by  heavy  rains. 

It  is  conceded  that  the  water  from  appellant's  land  would 
flow  naturally  in  a  southeasterly  direction  across  the  high- 
way, and  that  it  would  not  reach  the  appellee's  land  in  its 
natural  state.     It  is  insisted,  however,  that  appellee  had  no 
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cause  of  action,  because,  first,  he  consented  to  and  acquiesced 
in  the  right  of  appellant  to  drain  into  the  highway  tile; 
second,  the  act  of  appellant  in  connecting  with  that  tile  was 
not  the  proximate  cause  of  thie  injury  complained  of;  and 
third,  he  wrongfully  allowed  his  neighbors,  Patrick  Smith 
and  Thomas  Lynch,  to  connect  with  his  tile  after  appellant 
had  connected  with  that  in  the  highway,  thus  burdening  the 
nine  inch  tile  beyond  its  capacity  and  causing  the  over- 
flow. 

The  evidence  fails  to  show  that  appellee,  by  word  or  ac- 
tion, consented  to  or  acquiesced  in  the  action  of  appellant. 
Upon  the  contrary,  when  he  saw  him  laying  the  tile  and 
making  the  connection,  he  told  him  he  was  doing  an  unlaw- 
ful thing,  and  that  if  he  ever  suffered  inconsequence  thereof 
he  should  hold  him  responsible.  He  did  consent  to  the 
action  of  the  commissioners  in  draining  the  highway  east  of 
the  elevation  into  the  ditch  and  thence  through  his  land. 
Without  his  consent  their  action  would  have  been  unlaw- 
ful. Highway  commissioneris  have  no  right  to  collect  and 
carry  along  the  highw^ay  a  quantity  of  Tvater  which  would 
naturally  drain  off  in  another  direction,  and  discharge  such 
accumulated  water  on  the  farm  of  adjoining  land  owners. 
Young  V.  Commissioners  of  Highways,  134  111.  569.  But 
because  of  such  consent  it  can  not  be  held  he,  in  effect,  con- 
sented to  the  drainage  of  appellant's  lands  through  his. 
"When  he  gave  his  consent  he  doubtless  considered  the  nine 
inch  tile  sufficient  to  take  care  of  •  the  water  flowing  from 
the  highway,  and  such  as  would  naturally  flow  from  the 
lands  w^est  of  the  elevation.  To  the  contention  of  appel- 
lant that  appellee  had  acquiesced  and  remained  silent  for  a 
period  of  eight  or  nine  years,  and  that  his  conduct  in  that 
regard  brings  him  within  the  provisions  of  the  act  of  1889 
relating  to  drainage  by  mutual  consent  (Session  Laws  of 
X889,  page  116),  it  may  be  replied  that  appellant  was  not 
a  party  to  the  agreement  under  which  the  nine  inch  tile 
was  laid.  The  commissioners  could  not  allow  him  to  con- 
nect with  their  tile  without  violating  section  two  of  that 
act.     Such  contention,  too,  is  made  in  the  face  of  the  fact 
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that  appellee  had  warned  appellant  that  whenever  damage 
occurred  by  reason  of  such  connection,  appellant  would  be 
held  responsible. 

Appellee  permitted  Patrick  Smith  and  Thomas  Lynch  to 
drain  the  water  from  their  farms  into  the  nine  inch  tile  laid 
through  his  land.  Inasmuch  as  the  capacity  of  that  tile 
had  been  ample  to  take  oflf  the  water  from  appellant's  land 
and  the  highway  before  then,  and  as  there  had  been  no 
overflow  until  after  Lynch  and  Smith  had  made  their  con- 
nection,  it  is  contended  that  appellee  was  guilty  of  contrib- 
utory negligence  and  that  the  connections  made  by  those 
men  and  not  the  connection  of  appellant  with  the  highway 
tile  was  the  proximate  cause  of  the  overflow  of  appellee's 
land.  To  those  two  point's  it  is  suflicient  to  reply  that  the 
lands  of  Lynch  and  Smith  are  west  of  the  elevation  and 
liave  a  natural  drainage  through  the  dey)ression  on  appel- 
lee's land.  Permission  to  them  to  confine  the  flow  of  water 
and  send  it  directly  into  the  nine  inch  tile  was  not  negli- 
gence on  his  part.  It  was  both  wise  and  rightful.  The  act 
of  appellant  in  draining  into  the  highway  tile  must  be  re- 
garded as  the  proximate  cause  of  the  injury,  because  it  was 
unlawful  and  without  it  the  injury  would  not  have  occurred. 

We  do  not  care  to  discuss  the  question  of  damages.     We 

see  no  error  in  the  record  and  the  judgment  must  be 

affirmed. 

Judgment  affirmed. 


Thomas  Cantwell  and  James  Cantwell 

V. 

Robert  Moore. 

Landlord  and  Tenant— Joint  Lease  of  Property  Oitned  in  Severalty 
— Sale  of  Property  by  Lessors — Eight  of  Orqntees  to  Maintain  Joint 
Action  for  Rent — Attornment* 

1 .  Where  husband  and  wife,  each  owning  in  severalty  an  eighty  acre 
tract  of  land,  make  a  joint  lease  of  said  land  to  a  tenant,  such  tenant  is 
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estopped  from  denying  his  liability  to  the  lessors  jointly,  or  that  they  are 
the  joint  owners  of  the  property. 

2.  Each  of  the  lessors  having  conveyed  his  eighty  acre  tract  to  an- 
other party,  and  the  lessee  having  paid  a  portion  of  the  rent  to  such 
grantees  jointly,  and  having  promised  to  pay  the  balance,  such  grantees 
can,  on  default,  maintain  a  joint  action  against  the  tenant  for  the  rent, 
and  the  tenant  is  estopped  from  setting  up  the  ownership  of  the  tracts 
in  severalty.  . 

4 

[Opinion  filed  May  20, 1892.] 

Appeal  from  the  County  Court  of  Grundy  County;  the 
Hon.  A.  R.  Jordan,  Judge,  presiding. 

Messrs.  G.  W.  Huston  and  Haley  &  O'Donnell,  for  ap- 

■ 

pellants. 
Mr.  S.  C.  Stough,  for  appellee. 

Lacet,  p.  J.  This  was  suit  commenced  bv  distress  war- 
rant  issued  by  appellants  to  Elias  Taber,  bailiff,  commanding 
him  to  distrain  of  the  goods  and  chattels  of  Robert  Moore, 
the  appellee,  in  Grundy  County,  etc.,  for  rent  of  certain 
premises  described  in  the  warrant.  The  bailiff  levied  on  a 
half  crib  of  corn  of  appellee  and  returned  the  warmnt  be- 
fore a  justice  of  the  peace.  The  case  was  afterward  a{>- 
pealed  to  the  County  Court,  and  a  jury  was  waived  and  a 
trial  had  before  the  court,  which  found  for  appellee  and  ren- 
dered judgment  against  the  appellants  for  costs. 

The  distress  warrant  was  amended  in  the  County  Court 
by  increasing  the  demand  in  the  warrant  to  8200. 

On  the  trial  of  the  cause  in  the  County  Court  appellants 
presented  a  lease  from  Michael  Cantwell  and  Margaret 
Cantwell  to  the  appellee,  dated  January  5,  1S90,  for  two 
eighty  acre  pieces  of  land  which  ad  joineil  and  constituted  one 
farm  situated  in  Grundy  County,  Illinois.  The  lease  ran 
from  March  1,  1890,  to  March  1, 1891,  with  covenants  to 
pay  for  rent  for  the  said  premises  $410;  $50  April  1,  1890, 
and    $160   September  1,  1890,  and    $200  March  1,  1891. 

Vol  XLIV  43 
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Appellants  also  offered  a  deed  in  evidence  from  Margaret 
Cantwell  and  Michael  Cantwell,  her  husband,  to  one  of  the 
appellants,  James  Cantwell,  to  one  of  the  above  described 
eighties,  duly  acknowledged  February  17, 1890,  and  recorded 
December  G,  1890.  The  appellants  also  offered  in  evidence 
a  deed  from  Michael  Cantwell  and  Margaret,  his  wife,  to 
Thomas  CantAvell,  appellant,  to  the  other  eighty,  dated 
Februaiy  19, 1890,  recorded  December  5, 1890.  The  evidence 
showed  that  both  Michael  Cantwell  and  Margaret  Cantwell 
died  prior  to  the  recording  of  the  deeds,  December  5,  1890. 
The  CQurt  then  rejected  the  deeds  in  evidence. 

It  appeared  further  from  the  evidence  that  Michael  and 
Margaret  Cantw^ell  were  tiie  father  and  mother  of  appel- 
lants and  that  the  appellee  took  possession  under  the  lease 
and  remained  in  possession  during  its  term,  enjoying  the 
premises,  and  continued  in  possession  under  a  new  lease 
from  Margaret  Cantwell  to  him,  dated  August  25,  1890, 
which  extended  from  March  1,  1891,  to  March  1,  1892,  at 
the  same  rent,  given  after  the  death  of  Michael  Cantwell. 
It  appears  that  Margaret  Cantwell  owned  one  of  the  above 
^  described  eighty  acre  tracts  of  land  in  her  own^  right  and 

Michael  Cantwell  the  other  in  his  own  right.  The  evidence 
also  tended  to  show  that  the  appellee  paid  to  appellants 
jointly  after  the  death  of  the  original  grantors  in  the  lease, 
a  i)ortion  of  the  rent  due  March  1, 1891,  and  also  agreed  to 
pay  them  another  portion  jointly,  and  that  there  remained 
due  and  unpaid  on  the  lease  a  balance  of  about  $60.  The 
appellants  then,  on  the  trial,  asked  the  court  to  hold  the 
following  propositions  as  law :  That  the  proof  of  partial 
payment  and  a  promise  to  pay  rent  jointly  to  appellants, 
accruing  on  the  lease  after  the  appellants  became  owners 
of  the  premises  in  question,  show  in  connection  with  the 
leases  in  evidence  and  the  deeds  offered  in  evidence  a  right 
in  appellants  to  recover  the  unpaid  balance  of  the  rent. 
That  if  the  appellants  were  the  legal  owners  by  deed, 
each  of  a  portion  of  the  demised  premises,  and  after  they  had 
acquired  their  legal  titles  the  appellee  promised  to  paj'' 
jointly  the  rent,  or  any  portion  thereof,  to  them  under  the 
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lease,  and  the  appellants  acquiesced  in  the  promise  and  have 
jointly*sued  for  said  rent,  they  are  entitled  to  recover  in 
this  case.  The  court  refused  to  hold  these  propositions  of 
law  for  the  appellants  and  marked  them  "  refused."  The 
court  then  gave  judgment  against  the  appellants  for  costs. 
In  this  we  think  the  court  erred.  •Under  the  original 
lease  of  Michael  and  Margaret  Cantwell  to  the  appellee,  the 
latter  was  obliged  in  law  to  pay  them  the  rent  reserved  in 
the  lease  Jointly.  He  could  not  deny  their  joint  title  to  the 
premises,  being  estopped  by  his  lease.  It  made  no  difference 
to  him  in  what  manner  they  held  the  title  to  the  land. 
They  had  conveyed  to  him  a  leasehold  interest  jointly,  and 
he  had  agreed  to  pay  them  jointly  the  rent  therefor.  This 
is  a  well  recognized  principle  of  law.  Cantwell  and  his  wife 
deeded  to  the  appellants  in  severalty  each  a  portion  of  the 
demised  premises,  one  eighty  to  one  and  the  other  eighty  to 
the  other,  and  the  case  would  remain  the  same,  as  far  as  the 
grantee  is  concerned,  as  though  the  original  lessors  had  been 
tenants  in  common  of  the  demised  premises.  The  statute 
also.  Sees.  14  and  15,  Chap.  80,  R.  S.,  gives  the  grantee  of  the 
lessor  the  same  right  of  action  for  the  recovery  of  any  rent 
as  the  grantor  or  lessor  may  have  had  if  such  reversion  had 
remained  in  such  lessor  or  grantor. '  Whether  a  notice  to  the 
lessee  by  such  grantee  of  the  reversion  or  an  attornment  by 
such  lessee  to  the  grantee  of  the  lessor  must  be  shown*  under 
the  said  statute  to  enable  the  grantee  of  the  lessor  to  main- 
tain his  cause  of  action  for  rent  due,  it  is  not  necessarj'-  here 
to  decide,  as  the  evidence  shows  an  attornment  by  aj)pellee 
to  appellants  by  a  payment  of  a  portion  of  the  rent  due,  and 
a  promise  to  pay  another  portion  of  it  to  appellants  jointly. 
And  we  can  conceive  that  it  makes  no  difference  in  principle 
whether  the  promise  was  made  before  or  after  the  term 
expired.  If  there  is  any  reason  in  law  for  holding  that  a 
contract  that  was  joint  in  its  inception  can  be  severed  by  the 
lessor  deeding  in  severalty  portions  of  the  demised  premises 
to  several  parties,  it  is  for  the  h^efit  of  such  several  grantees 
and  not  for  the  benefit  of  the  lessee.  It  is  much  to  his  bene- 
fit not  to  be  subjected  to  several  actions  or  to  deal  with 
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several  different  parties  in  the  payment  of  his  rent,  but  on 

the  contrary  it  would  be  much  to  his  advantage  to  settle  the 

rent  as  he  originally  agreed,  as  an  entirety.     Such  law  is 

wholly  for  the  benefit  of  several  grantees  of  the  original 

lessor.    And  we  see  no  reason,  where  such  grantees  see 

proper  to  maintain  the  contract  of  renting  as  an  entirety  and 

where  the  lessee  agrees  to  pay  the  rent  as  an  entirety  to 

them  jointly,  for  holding  that  it  may  not  be  done,  and  the 

cause  of  action  maintained  by  the  grantees  of  the  reversion 

jointly.    And  so  it  was  held  in  Marshall  v.  Mosley,  21  N. 

Y.  277,  that  the  grantees  of  a  reversion  might  maintain  a 

joint  action  for  rent  against  the  lessee,  the  court  holding  the 

following  language :     "  The  remaining  question  is  whether 

the  plaintiffs  can  maintain  the  action  jointly.    We  are  of  the 

opinion  they  can.    If  the  rents  had  not  been  collected  from 

the  tenants,  the  plaintiffs  to  whom  it  belonged  as  tenants  in 

common  of  the  reversion  might  have  joined  iti  an  action  to 

recover.     The  rule  appears  to  be  extremely  well  settled,  the 

only  doubt  suggested  by  the  authorities  being  whether  they 

could  sever  their  rents  if  thev  had  elected  to  do  so." 

We  do  not  think  the  case  of  Crosby  v.  Loop,  13  111.  625,  is 
in  poiht. 

In  case  where  the  reversion  descends  to  heirs  or  where  an 
undivided  interest  is  granted  in  the  reversion,  it  would  be 
easy  enough  to  sever  the  rents  and  allow  each  tenant  in 
common  to  recover  an  aliquot  part  of  the  rent;  but  in*  a  case 
like  this  it  is  practically  impossible  to  sever  the  rent,  for  the 
farm  was  rented  as  a  whole  for  so  many  dollars.  IIow  could 
it  be  ascertained  ho\fr  much  each  eighty  would  be  entitled 
to  ?  It  could  not  be  told  what  entered  into  the  minds  of  the 
parties  to  the  value  of  the  rental  of  each  particular  piece  of 
the  land. 

We  think  then,  clearly,  that  the  appellants  must  be  held  to 
simply  have  stepped  into  the  shoes  of  the  original  lessors 
respectively,  one  succeeding  to  the  lands  belonging  to  the 
husband  and  the  other  to  the  wife,  and  that  the  appel- 
lee is  estopped  to  deny  their  title  and  right  ]to  recovei*  the 
rent  jointly  as  he  would  have  been  had  the  title  remained  in 
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the  original  lessors,  and  they  had  lived  to  prosecute  their 
claim  for  rent  under  the  lease.  If  there  could  have  been  any 
doubt  originally  of  the  rights  of  the  appellants  to  prosecute 
this  suit  jointly,  we  think  such  doubt  is  entirely  removed 
by  the  action  of  appellee  in  paying  them  rent  jointly  and  by 
promising  them  to  pay  otter  rents  under  the  lease  if  he  did 
so.  While  it  is  true  that  appellants  hold  title  by  their  deeds 
to  portions  of  the  land  in  severalt}^  under  the  statute,  they 
succeed  to  all  the  rights  of  the  lessors  under  the  case,  and 
they  also,  by  Sec.  15  of  the  same  statute,  become  responsible 
to  the  lessee  for  the  covenants  in  the  lease.  We  are  there- 
fore of  the  opinion  under  the  circumstances  of  the  case 
tliat  the  appellants'  right  to  recover  under  the  lease  has  not 
been  severed  and  that  tliey  should  have  a  right  to  recover 
for  the  balance  due.  As  to  the  second  lease  given  by  Mrs. 
Cantwell,  it  appears  there  was  no  rent  due  under  it  at  the 
time  this  suit  was  commenced.,  Therefore  it  is  properly 
excluded.  If  any  variance  between  the  distress  warrant  and 
proof  existed,  appellant  should  have  called  the  attention  of 
the  court  to  it  in  the  court  below,  so  as  to  afford  an  oppor- 
tunity to  obviate  the  effect  by  amendment.  Not  having 
done  so,  it  is  too  late  to  make  the  objection  here.  Besides 
that,  the  court  erred  in  holding  the  points  of  law  submitted 
against  the  appellant. 

If  the  court  had  held  the  law  favorable  to  the  appellants, 
then  it  would  have  been  the  duty  of  the  appellee  to  have 
objected  to  the  introduction  of  the  evidence  on  the  specific 
grounds  of  a  variance.  For  the  above  reasons  the  judgment 
of  the  court  below  is  reversed  and  the  cause  remanded. 

lieversed  cmd  reinamded. 


INDEX. 


ACCOUNT— See  Appeal  and  Error,  25. 

1.  Where  an  account  is  running  between  two  parties,  and  pay- 
ments are  made  from  time  to  time  by  the  debtor,  in  the  absence  of 
any  application  by  the  parties  of  such  payments,  the  law  applies 
tliem  to  the  earliest  part  of  the  account.  Fuerman  Brewiiig  Co,  \ . 
Pisa,  ^  207 

2.  Where  an  amount  appeared  upon  an  account  book  custom- 
arily left  with  the  debtor  as  *•  brgt.  forward,"  which  amount  was 
included  in  subsequent  balances,  apparently  without  objection  trofn 
the  debtor,' and  payments  more  than  sufficient  to  balance  it  had  been 
made,  it  was  error  for  the  court  to  apply  the  statute  of  limitations  to 
such  amount;  the  only  inquiry  proper  as  to  it  was  whether  it  was  a 
true  charge.    Id.,  207 

ACTIONS— See  Judgments  and  Decrees,  1;  Landlord  and  Tenant,  5; 
Practice,  7,  10;  Principal  and  Surety,  2. 

1.  A  tort  can  not  be  transformed  into  an  implied  promise  to  make 
reparation  for  the  injury  upon  which  an  action  of  assumpsit  will  lie. 
Ingersoll  v.  Moss,  72 

2.  In  case  of  suits  against  joint  contractors,  one  of  whom  is  dead, 
the  suit  should  be  against  the  survivors  only,  the  administrator  of 
the  deceased  contractor  not  being  a  proper  party.  Stevens  v.  Cat- 
lin,  114 

8.  The  reliance  of  a  defendant  upon  the  assurance  of  a  constable 
who  had  no  authority  to  give  such  assurance,  that  a  given  suit  would 
be  abandoned,  is  no  excuse  for  his  inattention  to  it.  Harding  v.  R. 
S.  Peale  Co.,  344 

4.  The  functions  of  court  and  jury  and  the  rules  of  pleading  and 
evidence,  where  a  case  is  tried  in  a  court  of  this  Stat«,  are  regulated 
by  the  law  of  this  State.     C.  cfc  A^  W.  Ry.  Co.  v.  Tuite,  535 

5.  Actions  at  law  may  be  maintained  upon  decrees  which  order 
the  payment  of  a  specific  sum  of  money,  in  such  a  way  that  the  sum 
thereby  becomes  a  fixed,  hquidated  and  absolute  debt.  Blattner  v. 
Frost,  580 

ADMINISTRATION— See  Judgments  and  Decrees,  14. 

1.  In  the  case  presented,  this  court  holds  that  funds  received  by 
appellant's  intestate  from  the  sale  of  drafts  for  appellee,  were 
received  in  tinist  and  were  within  the  sixth  class  of  claims  under  the 
statute  regulating  the  distribution  of  decedent's  assets,  Svanoe  v. 
Jurgens,  277 

(663) 
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AFFIDAVITS— See  Judgments  and  Decrees,  5, 6;  Practice,  1;  Usury,  2. 

AGENCY— ^See  Insurance— Fire,  2. 

1.  Where  the  owner  of  real  estate  places  his  property  in  the  hands 
of  an  agent  for  sale,  and  the  agent  finds  a  purchaser  who  is  able  and 
willing  to  complete  the  purchase  of  the  land  on  the  terms  given  to 
the  agent,  and  the  owner  rejects  the  proposition,  he  is  nevertheless 
liable  to  the  agent  for  his  commissions.    Flood  v.  Leonard,         113 

2.  In  an  action  by  a  real  estate  agent  for  commissions  claimed  to 
have  been  earned  by  him  through  the  sale  of  real  estate  alleged  to 
have  been  placed  in  his  hands  for  sale  by  defendant,  where  counsel 
in  his  address  to  the  jury  for  defendant  presented  to  their  considera- 
tion the  alleged  fact  that  defendant  had  paid  commissions  to  another 
agent,  aftei*  evidence  on  tliat  point  had  been  refused,  hddy  that  this 
was  an  error  that  could  not  be  cured  by  the  attempted  withdrawal 
of  tlie  remark  by  counsel  or  the  statement  by  the  court  that  the  jury 
should  consider  only  the  evidence  in  the  case.    Porter  v.  Day,     256 

8.  If  an  agent  does  not  disclose  his  agency  and  name  his  princi- 
pal he  binds  himself  and  becomes  subject  to  all  liabilities,  express 
and  implied,  created  by  the  contract  and  transaction,  in  the  same 
manner  as  if  he  were  the  principal  in  interest,    /d.,  256 

4.  Where  the  authority  of  an  agent  is  special  it  must  be  strictly 
pursued.    Monson  v.  Jacques,  806 

5.  Where  a  real  estate  broker  is  empowered  to  sell  property  at  a 
certain  price,  so  mucli  cash  down,  but  gives  a  purchaser  time  in 
which  to  make  the  first  payment,  it  amounts  to  a  sale  at  a  less  price, 
the  use  of  the  money  for  such  time  being  lost.     Id. ,  806 

6.  Where  a  land  owner  has  placed  his  property  in  the  hands  of  a 
real  estate  broker  to  be  sold  at  a  fixed  price  and  for  an  agreed  com- 
mission, both  are  bound  to  exercise  the  utmost  good  faith  toward 
each  other.    Hears  v.  Stone,  444 

7.  In  an  action  brought  to  recover  commissions  alleged  to  have 
been  earned  upon  a  sale  of  real  estate,  this  court  holds,  in  view  of 
the  evidence^  that  the  judgment  for  tlie  plaintiffs  can  not  stand. 
Id.,  444 

8.  The  law  will  not  tolerate  the  taking  of  advantage  by  one  who 
holds  a  position  of  agency  and  trust  to  another,  and  thereby  secures 
to  himself  the  fruits  of  transactions  begun  and  carried  on  in  the  scope 
of  his  agency,  nor  will  it  permit  a  third  person,  who  in  knowledge 
of  the  agency,  negotiates  and  contracts  with  such  agent,  to  deny 
responsibility  and  accountability  to  a  disclosed  principal.  New  Era 
Gas  Fuel  App,  Co.  v.  Shannon,  477 

9.  Where  it  appears  that  an  unexecuted  contract  has  been  made 
under  such  circumstances,  without  special  reliance  upon  the  skill  of 
the  agent,  a  court  of  equity  may  require  the  substitution  of  the  prin- 
cipal in  place  of  the  agent  for  the  performance  of  the  imdertaken 
obligation  and  give  to  the  principal  the  compensation  contracted  to 
be  paid  to  the  agent.    Id.,  477 

10.  While,  as  a  general  rule,  an  agent  will  be  held  to  ac<K)unt  to 
his  principal  for  all  matters  done  by  him  within  the  scope  of  his 
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agency,  where  the  agen,cy  has  terminated,  his  duty  to  account  for 
transactions  subsequently  engaged  in  can  not  be  required,  and  where 
the  fruits  of  Subsequent  employment  are  sought  to  be  taken,  it  must 
be  made  to  appear  affirmatively  and  positively,  that  they  are  the 
direct  result  of  tiie  agency.    Id,,  477 

11.  Every  agent  has  the  right  to  carry  with  him  into  a  new 
employment  all  the  skill  and  knowledge  acquired  in  his  previous 
engagements,  and  nothing  short  of  an  express  contract  on  his  part 
not  to  do  so  will  debar  him,  and  then  only  under  the  strict  rules  of 
law  especially  established  to  protect  trade  secrets.    Id. ,  477 

12.  If  instructions  to  an  agent  are  positive,  .and  yet  are  incapable 
of  being  performed  because  of  unforeseen  conditions,  the  rule  which 
requires  an  agent  to  obey  all  reasonable  instructions,  finds  an  excep- 
tion which  relieves  him  from  responsibility  for  disability  or  devia- 
tion.   Dunbar  v.  Oregg,  527 

13.  Directions  being  in  writing,  it  is  the  duty  of  the  court  to 
determine,  from  an  inspection  thereof,  what  directions  were  given, 
and  to  instruct  the  jury  upon  the  law  as  applicable  to  the  written 
directions.    7d.,  527 

AGREEMENT  TO  FORBEAR. 

1.  An  agreement  to  forbear  is  a  good  consideration.  Nor  is  it 
necessary  that  such  agreement  should  be  for  a  definite  time;  it  is 
sufiicient  if  it  be  for  a  reasonable  time;  but  a  promise  to  forbear  for 
a  little  time,  or  some  time,  ip  too  indefinite  to  constitute  a  good  con- 
sideration.   Morgan  v.  Park  National  Bank,  582 

2.  It  is  not  necessary  that  the  promise  to  forbear  be  at  the  instance 
of  the  person  liable  to  be  sued,  or  in  writing.    Jd.,  582 

ALTERATION— See  Deeds. 

APPEAL  AND  ERRORr-See  Acc50UNT,  2;  Former  Adjudication; 
Instructions,  1,  2, 4,  5,  6,  9;  Jurisdiction,  5;  Master  and  Serv- 
ant, 4,  7, 17;  Practice. 

1.  Where  one  party,  on  affidavit,  applied  for  a  continuance  on 
account  of  the  absence  of  a  witness,  and  the  other  party,  to  avoid 
the  continuance,  admitted  that  the  witness,  if  present,  would  testify 
as  stated  in  the  affidavit,  held,  that  it  was  error  to  admit  a  letter  from 
the  absent  witness  for  the  purpose  of  impeaching  hia  testimony. 
North  Chicago  Street  R:  jB.  Co.  v.  CuttingJiam,  48 

2.  So  much  of  the  act  entitled  "  An  act  to  provide  for  appeals 
fix>m  interlocutory  orders  granting  injunctions  or  ap[)ointing  re- 
ceivers," approved  June  14,  1887,  as  attempts  to  provide  for,  and 
confer  jurisdiction  upon  this  coui-t,  not  only  in  the  case  of  appeals 
from  orders  granting  injunctions  or  appointing  receivers,  but  also 
from  those  overruling  a  motion  to  dissolve  an  injunction,  is  uncon- 
stitutional, becaiLse  embracing  a  subject  not  expressed  in  the  title  of 
the  act.     City  of  Chicago  v.  Beck,  47 

8.  Upon  trial  in  the  Superior  Court  of  an  action  ex  contractu 
appealed  from  a  justice  court,  the  jury  rendered  a  verdict  against 
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one  of  three  defendants  and  found  the  issues  for  the  other  two 
defendants,  and  the  court  entered  judgment  against  the  first  defend- 
antbut  failed  to  render  judgment  in  favor  of  the  other  two  defendants 
for  cx)sts;  this  court  holds  that  this  was  not  an  error  of  which  the 
plaintiff  could  complain  on  appeal.    Hellman  v.  Schwartz,  84 

4.  Error  of  c<5unsel  in  addressing  tlie  jury  overlooked,  it  not 
.    having  affected  the  verdict  in  a  w^ay  that  could  be  complained  of. 

Payne  v.  Irving  105 

5.  The  bill  of  exceptions  failing  to  properly  present  questions  as 
to  instructions,  those  questions  can  not  be  considered  here.    Id.,  105 

6.  Upon  trial  by  the  court  where  tliere  are  no  exceptions  to  the 
admission  or  the  exclusion  of  evidence,  and  no  propositions  of  law 
submitted,  the  only  question  on  appeal  is  whether  the  evidence  sup- 
ports the  judgment.    Flood  V.  Leonard,  113 

7.  The  evidence  by  which  a  decree  is  supiK)rted,  or  the  facts  on 
wjiich  it  is  founded,  must  in  some  way  be  preserved  in  the  record, 
where  relief  is  given  or  there  is  error.     Yates  v.  Thompsony         145 

8.  A  decree  that  a  former  decree  be  review^ed  is  but  interlocutory 
and  no  appeal  will  lie  therefrom.  Gardner  v.  Dwelling  House  Ins. 
Co.,  '     156 

9.  In  an  action  brought  by  an  adjacent  property  owner  to  recover 
damages  suffered  through  the  location  and  operation  of  defendant's 
railroad,  where  the  suit  was  tried  upon  the  tlieory,  adopted  by  both 
parties,  that  the  appellee  was  entitled  to  recover  in  this  suit  the  dim- 
inution, if  any,  in  the  value  of  his  premises  by  the  location  and 
operation  of  defendant's  road,  held,  that  on  appeal  the  appellant 
could  not  object  that  that  was  not  the  correct  theoiy  of  the  case. 
C.  &  O.  W.  R.  R.  Co.  V.  Wedeh  215 

10.  No  appeal  lies  from  an  order  dismissing  a  bill  as  to  only  a  por- 
tion of  the  parties  thereto.     Packer  v.  Roberts,  232 

11.  A  decree  was  entered  upon  one  day  and  a  motion  for  a  rehear- 
ing was  denied  a  few  days  later,  from  both  of  which  orders  an  api)eal 
was  prayed,  but  the  condition  of  tlie  appeal  bond  recited  only  an 
appeal  from  the  last  order;  the  propriety  of  that  order  alone  is  before 
this  court.     Campbell  v.  Jacobson.  .  238 

12.  Appellant  having  assigned  no  errors  upon  the  record,  no 
question  is  presented  to  this  com-t,  and  the  appeal  is  dismissed. 
Wilcox  V.  Moore,  293 

13.  Appellant  having  assigned  no  errors  upon  the  record  the  ajv 
peal  is  dismissed.    Anderson  v.  01  in,  294 

14.  A  jury  having  been  waived  in  a  given  case  and  a  trial  by  the 
court  had,  no  jiropositions  of  law  having  been  submitted  for  tlie 
court  to  hold,  this  court  can  not  know  that  the  court  in  its  conclu- 
sion erred  as  to  the  law.     Deam  v.  Lowy,  302 

15.  A  party  can  not  complain  of  error  that  does  not  affect  him, 
McGraw  v.  Storke,  811 

16.  A  certificate  of  the  clerk  of  a  trial  court  as  to  a  record,  being 
that  it  is  a  true,  perfect  and  complete  transcript  of  the  record  as  per 
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praecipe  filed,  can  not  be  looked  upon  as  a  certificate  of  a  complete 
record,  there  being  no  means  of  knowing  what  was  included  in  or 
omitted  from  the  praecipe.    Bristol  v,  Home  Bldg,  <fc  Loan  Aas^n. 

828 

17.  No  question  as  to  the  amount  of  a  verdict  can  be  made  in  tliis 
court  for  the  first  time.     Payne  v.  McLean^  854 

18.  This  cou^  has  jurisdiction  to  correct  errors  of  law  only,  and 
a  verdict,  regular  on  its  face,  but  not  warranted  by  the  evidence,  is 
not  of  itself  an  error  of  law;  if  an  appropriate  motion  is  made  and 
denied  by  the  court,  then  for  the  first  time  is  an  error  of  law  com-^ 
mitted.    /d.,  854 

19.  It  is  the  signature  and  seal  of  the  trial  judge  that  authenti- 
cates to  this  court  the  proceedings  below,  which  are  not  a  part  of  the 
common  law  record,  and  the  parties  to  a  given  suit  can  not  by  stipu- 
lation make  or  add  to,  the  record  that  the  court  below  only  has 
power  to  make.    Stock  Quotation  Tel.  Co,  v.  Board  of  Trade,      358 

20.  Where  the  certificate  of  the  trial  judge  in  a  given  case  omits 
to  state  that  the  bill  of  exceptions  contains  all  the  evidence,  it  will 
be  presumed  that  there  was  other  evidence  introduced  sufficient  to 
sustain  the  finding.    Elhins  v.  Wolfe,  876 

21.  The  finding  of  a  trial  court,  based  upon  evidence  introduced, 
wiU  no  more  be  disturbed  upon  appeal  than  wiQ  the  verdict  of  a  jury. 
Hall  V.  Cox,  882 

22.  This  court  will  assume  that  the  finding  of  a  trial  court  was 
justified  by  the  evidence,  where  the  bill  of  exceptions  fails  to  contain 
all  the  evidence  introduced.  Such  finding  can  not  be  overturned 
upon  conjecture.    Id,,  382 

23.  The  statement  in  a  bill  of  exceptions  that  the  depositions  of 
three  persons  were  read  in  evidence,  followed  by  the  further  state- 
ment that  thev  are  thereto  attached  and  marked  as  exhibits  **  A,'' 
**B"  and  "  C,"  does  not  incorporate  into  the  bill  of  exceptions  cer- 
tain papera  embodied  in  other  parts  of  the  record  by  the  clerk, 
although  they  bear  the  indicating  marks  of  exhibits  "A,"  "  B"  and 
"C'    Id.,  882 

24.  It  ia  the  certificate  of  the  judge  alone  that  affords  authentic- 
ity to  facts  occurring  on  the  trial  and  neither  that  which  precedes 
the  title  page  to  the  bill  of  exceptions  or  follows  the  signature  of  the 
judge,  is  a  sufficient  identification  of  a  paper  marked  as  an  exhibit, 
with  the  one  tliat  is  referred  to  in  the  bill  of  exceptions,  although  it 
may  bear  the  same  indicatory  figure  or  letter.    Id.,  382 

25.  This  court  will  not  look  through  the  details  of  an  account  to 
see  if  it  contains  incorrect  items;  the  party  desiring  to  take  advan- 
tage of  them  must  point  them  out,     Heiae  v.  Starr,  400 

26.  This  court  should  not  be  asked  to  pass  upon  general  objections 
to  the  final  report  of  a  receiver;  the  items  objected  to  should  be  spec- 
ified.   Id.,  406 

27.  Argument  to  this  court  that  a  municipal  ordinance  is  invalid 
after  the  same  has  been  held  to  be  valid  by  the  Supreme  Court  of 
the  State  is  misplaced.    Marshall  Field  <fc  Co.  v.  Chicago,  410 
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28.  This  court  will  not  conaider  instructions,  there  being  no  excep- 
tions thereto  shown  in  the  record.    N.  W.  Br'g  Co.  v.  Manion,      4!J4 

29.  An  order  that  an  order  of  dismissal  and  judgment  entered 
thereon  on  a  certain  date  be  set  aside  and  vacated,  is  interlocutory 
and  can  not  be  appealed  from.     Dunkehnann  v.  Brunndl,  438 

30.  An  index  is  not  an  abstract.     Geraty  v .  Druiding,  \  440 

31.  It  is  proper  to  dismiss  an  appeal  to  tliis  court  where  there  is  a 
failure  to  file  an  abstract  as  required  by  Rule  21  hereof.     Id.,         440 

32.  It  is  only  when  a  decree  is  based  upon  testimony  heard  by  a 
given  court,  that  the  certificate  by  the  judge  of  the  evidence  is 
required  upon  appeal.    Perkins  Electric  Lamp  Co.  v.  Hood,        449 

33.  A  court  of  appellate  jurisdiction  can  not  look  outside  of  the 
bill  of  exceptions  to  learn  what  took  pl^ce  on  the  trial.  A,  T,  <Sb  S. 
F,  R.  R.  Co.  V.  Baltz,  458 

34.  Such  court  can  not  look  elsewhere  to  find  something,  which, 
if  found,  would  lack  the  essential  evidence  of  authenticity  by  which 
it  must  be  guided,  viz.,  the  certificate  of  the  judge  before  whom  th3 
case  was  tried.    The  certificate  of  the  clerk  will  not  do.    Id.,      458 

35.  Because  the  bill  of  exceptions  in  the  case  presented  fails  to 
embody  all  the  evidence,  which  it  affirmatively  shows  was  offered 
and  read  on  the  trial,  this  court  assumes  that  the  judgment  for 
plaintiff  was  correct.    Id.,  458 

36.  Only  by  appearing  in  the  bill  of  exceptions  can"  the  motion 
for  a  new  trial,  the  affidavit  in  support  thereof,  or  the  propositions 
of  law  submitted  to  and  refused  by  the  court  be  brought  before  an 
appellate  tribunal.  They  do  nob  become  a  paii;  of  the  record  by 
being  copied  by  the  clerk.    Spangenherg  v.  Charles,  526 

37.  It  is  only  substantial  errors  that  call  for  a  reversal  of  a  case. 
Hansen  v.  Miller,  550 

38.  This  court  will  not  reverse  a  case  upon  the  ground  that  the 
judgment  of  the  trial  court  was  in  excess  of  the  damages  proved,  its 
attention  not  having  been  called  thereto  on  the  motion  for  a  new 
trial.    Id.,  550 

89.  A  freehold  is  involved  in  a  proceeding  for  tlie  partition  of 
land,  and  the  Appellate  Court  has  no  jurisdiction  of  an  appeal  taken 
from  a  decree  in  such  proceeding.    Ames  v.  Ames,  576 

40.  Failure  to  file  an  appeal  bond,  and  have  it  approved  within 
the  time  fixed  by  an  order  of  court  allowing  the  appeal,  is  fatal 
thereto.     Case  v.  Spiegel,  588 

41.  This  court  will  not  consider  instructions  not  abstracted. 
McGillis  V.  Anderson,  601 

42.  This  court  will  not  pass  upon  a  question  primarily  raised 
herein,  which,  had  it  been  raised  in  the  trial  court,  would  have  jus- 
tified the  granting  of  leave  to  amend,  thereby  removing  the  same. 
Godfrey  v.  Knodle,  638 

43.  When  evidence  is  objected  to  upon  the  trial,  if  a  party  to  the 
suit  would  save  an  exception  to  the  ruling  of  the  court  so  as  to  make 
it  available  on  appeal,  he  must  frame  his  objections  so  as  to  bring 
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to  the  attention  of  the  trial  court  the  specific  ground  upon  which  he 
predicates  it.     Id, ,  6^8 

APPRAISEMENTS. 

1.  While,  in  the  absence  of  an  agreement  to  accept  an  appraise- 
ment by  a  majority  of  appraisers  as  to  an  amount  due,  the  parties 
to  a  given  controversy  are  entitled  to  the  concurrent  judgment  of 
all,  it  is  optional  with  the  creditor  to  accept  the  appraisal  of  sucli 
majority.     Jd.,  638 

2.  In  the  case  presented,  this  court  holds  that  the  jury  were  war- 
ranted by  the  evidence  in  finding  that  the  appraisement  as  made 
was  duly  ratified.    7d.,  C38 

ASSAULT— See  Trespass,  2. 

ASSIGNMENTS— See  Partnership,  3. 

1.  Since  the  enactment  of  the  assignment  statute,  all  general  as- 
signments for  the  benefit  of  creditors  are  controlled  by  its  provisions; 
and  to  the  County  Court  is  committed  an  exclusive  jurisdiction  over 
the  management  and  distribution  of  the  assigned  estate.  WaiTm 
V.  Howey  157 

2.  All  voluntary  assignments  for  the  benefit  of  creditors  stand 
upon  the  same  footing,  and  the  language  used  in  a  particular  deed 
of  assignment  neither  adds  to,  nor  takes  from  its  effect.     Jd.,       157 

8.  Upon  an  order  of  discontinuance  entered  by  the  County  Court 
in  £\ccor dance  w^ith  the  statute,  the  title  of  the  assignee  is  divested 
and  the  trust  created  by  the  assignment  brought  to  an  end.    Id. , 

157 

4.  The  proper  remedy  of  parties  opposed  to  an  order  of  discon- 
tinuance in  such  case,  is  to  appear  and  oppose  the  same  in  the  County 
Court,  and  if  aggrieved  by  the  action  of  tiiat  court,  to  except,  and 
appeal.     Jd.,  157 

5.  The  allegations  of  the  bill  setting  up  a  combination  between 
the  assignor,  the  assignee  and  others,  with  intent  to  defraud  the  com- 
plainants, held,  to  be  insufficient  as  charges  of  fraud.    Jd.,  157 

6.  The  giving  by  a  debtor  of  security  and  means  of  payment  to  a 
,     creditor  or  to  separate  creditors,  severally,  thougli  all  others  are  de- 
feated, does  not  constitute  an  assignment  for  the  benefit  of  creditors 
under  the  statute.    Am.  Cutlery  Co,  v.  Joseph,  194 

7.  A  privatii  banker,  who  received  savings  deposits,  and  who  had 
indorsed  and  had  discounted  at  other  banks,  in  the  ordinary  course  of 
business, commercial  paper,  having  made  an  assignment,  and  tlie  hold- 
ers of  such  paper  having  presented  their  claims  for  allowance  in  the 
County  Court,  on  appeal  from  the  orders  of  the  County  Court  allow- 
ing such  claims,  this  court  holds  that  the  presumption  of  law  is  that 
the  insolvent  held  the  paper  for  value;  that  the  discount  of  the  paper 
in  q^uestion  was  not  forbidden  by  Sec.  4  of  an  act  for  the  protection 
of  bank  depositors  forbidding  banks  to  guarantee  notes,  etc.,  **  for  or 
on  account  of  "  otlier  persons,  and  that  the  fact  that  the  claimants 
had  received  dividends  from  the  estates  of  the  makers  of  the  paper, 
also  in  insolvency,  does  not  prevent  their  proving  up  and  taking  divi- 
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dends  upon  the  fuU  amounts  of  their  claims  here.  Williams  v.  Im- 
porters and  Traders  Bank,  290 
8.  Upon  an  appeal  from  so  much  of  an  order  as  directs  a  receiver 
to  pay  from  the  funds  in  his  liands  of  the  estates  of  certain  insolv- 
ents, to  solicitors  named,  a  certain  sum,  the  litigation  over  said 
estates  having  been  begun  in  a  State  court,  then  transferred  to  the 
Federal  court,  and  finally  remanded  to  the  State  court  for  want  of 
jurisdiction,  it  not  having  thus  far  been  determined  as  to  who  is  en- 
titled to  the  fund  in  the  possession  of  the  court,  this  court  holds  that 
until  such  question  is  settled  there  can  be  no  distribution.  Doanex, 
Corbin,                                                                                               463 

ATTACHMENT— See  Practice,  6;  Principal  and  Surety,  8. 

ATTORNEY  AND  CLIENT— See  Appeal  and  Error,  4;  Negliqence. 

BANKS. 

1.  Where  a  receiver  for  a  bank  has  been  appointed,  the  legal  title 
to  notes  held  by  it  remains  in  the  bank,  and  the  receiver  may  sue  in 
the  name  of  the  bank  to  collect  the  notes.  Chicago  Fire  Proofing 
Co.  V.  Park  Nat.  Bank,  150 

BILLS  OF  EXCEPTIOSIS— See  Appeal  and  Error,  20,  23,  24,  83,  34, 
85,  36;  Negotiable  Instruments,  13;  Pleading,  1;  Practice,  2,  4, 
5,  12,  13,  14,  18,  25,  31,  82.     .      / 

1.  As  to  bills  of  exceptions  this  court  can  not  indulge  in  presump- 
tions in  favor  of  the  party  at  whose  instance  they  are  made.  Jordan 
V.  Vehon,  177 

2.  Whether  the  statement  at  the  conclusion  of  a  bill  of  excep- 
tions, "which  was  all  the  testimony oSered  or  received,"  is  equiva- 
lent to  the  statement  that  it  is  all  the  evidence  that  was  offered  or 
received,  when  it  appears  that  documentary  evidence  was  received, 
g^iaere.    Id.,  -  177 

8.  Nothing  is  contained  in  a  bill  of  exceptions  except  what  is 
att?sted  by  the  signature  and  seal  of  the  judge.  To  be  considered 
by  this  court,  any  writing  must  be  embodied  in  the  bill  of  excep- 
tions.    Wilson  v.  Nilson,  209 

4.  Embodyment  under  the  certificate  of  the  clerk  does  not  incor- 
porate a  writing  into  the  bill  of  exceptions.     Id.,  209 

5.  A  bill  of  exceptions  should  show  the  facts  in  a  given  case,  and 
the  exceptions  taken,  and  if  defective,  will  be  construed  most 
strongly  against  the  party  who  prepared  it.  Stock  Quotation  Tel. 
Co.  V.  Board  of  Tirade,  358 

6.  A  bill  of  exceptions  is  to  be  regarded  as  a  pleading  of  the  party 
who  presents-  it,  and  is  to  be  construed  most  strongly  against  him. 
Spangenherg  v.  Charles,  526 

BOARD  OF  TRADE. 

1.  In  an  action  brought  by  a  broker  to  recover  for  losses  sustained 
in  the  purchase  of  rye  for  future  delivery,  where  the  main  question 
was  as  to  whether  the  broker  was  authorized  by  defendant's  firm  to 
make  the  purchase.  Held,  first,  that  the  jury  were  justified  in  find- 
ing that  the  broker  was  authorized  to  make  the  purchase  in  question 
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on  defendant's  account;  and  second,  that  the  jury  were  correctly 
instructed.     Wolcott  v.  Reenie,  198 

2.  Tlie  courts  of  this  State  will  not  interfere  between  the  Boai'd 
of  Trade  of  Chicago  ahd  its  members,  to  prevent  or  avoid  the  effects 
of  discipline  under  the  rules  of  the  board.     Ryan  v.  Lamsony      204 

8.  Where  appellant  sold  to  appellees  com  for  future  delivery  for 
the  account  of,  as  he  alleged,  a  third  party,  which  transaction 
resulted  in  a  loss,  and  such  third  party  obtained  an  injunction  against 
appellant  to  restrain  him  from  paying  to  appellees  the  funds  deposited 
as  security  against  such  loss,  whereupon  appellees  threatened  to  pro- 
ceed against  appellant  under  the  rules  of  the  board  if  he  failed  to  pay 
them  such  loss«  held,  that  appellant  was  not  entitled  to  sustain  a 
bill  of  interpleader  to  determine  to  whom  belonged  the  funds  in  his 
possession.  If  he  committed  himself  to  both  appellees  and  the  third 
party,  he  must  make  his  defense  against  each  without  help  from  the 
other.    Jd.,  204 

CARRIERS— See  Railroads. 

CHATTEL  MORTGAGES— See  Trespass,  1. 

1  While  chattel  mortgages  are  allowable  and  recognized  by  our 
statutes,  and  should  be  upheld  where  fair  and  bonaflde^  fraud  should 
not  be  allowed  and  sustained  under  their  cover.     Orebaugh  v.  Dains, 

598 
2.    A  mortgagee  who  allows  mortgaged  property  to  be  sold  with- 
out requiring  the  proceeds  thereof  to  be  applied  upon  the  mortgage 
debt,  loses  the  lien  thereof.     Id.,  598 

F 

COmiSSION   MERCHANTS— See   Board   of  Trade,  1;   Garnish- 

^  MENT,  4. 

,1.    It  is  the  duty  of  commission  merchants  to  take  care  of  goods 

consigned  to  them,  and  to  obey  instructions  concerning  the  sale 

there<^f ,  but  if,  for  any  reason  not  tortious,  a  delay  in  selling  does 

occur,  they  will  not  be  liable  for  a  loss  arising  from  an  act  of  God. 

~     Dunbar  v.  Gregg,  527 

COMMITMENT  ON  CA.  SA. 

1.  The  greatest  effect  which  tlie  law  gives  to  a  commitment  on 
a  ecu  sa.  is  a  suspension  of  the  other  remedies  on  the  judgment  dur- 
ing its  continuance;  whenever  it  terminates,  without  tlie  consent  of 
the  creditor,  the  plaintiff  is  restored  to  them  all  as  fully  as  if  he  had 
never  made  use  of  any.  If  the  defendant  escape,  or  is  discharged 
by  operation  of  law,  the  judgment  retains  its  lien,  and  may  be  en- 
forced on  his  property.     Wiltshire  v.  Lambert,  478 

2.  Wliere  a  judgment  has  been  satisfied,  resort  may  be  had  to 
equity  to  remove  the  cloud  on  title  to  real  estate  of  the  debtor, 
however  complete  the  power  of  the  common  law  court  to  enter  sat- 
isfacti()n  for  it,  formatters  subsequent  to  Its  rendition.  But  the 
satisfaction  of  the  judgment  is  a  sine  qua  non  to  a  bill  to  remove  it 
as  a  cloud.     Id.,  473 
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comparative  negligence. 

1.  The  rule  of  comparative  negligence  has  no  application  and  can 
not  be  properly  invoked  except  in  cases  where  the  party  injured 
observed  ordinary  care  for  his  own  safety  with  reference  to  the  par- 
ticular circumstances  involved.    L,  N.  A.  <Sb  C  Ry.  Co.  v.  Johnson, 

56 
CONTINUANCE— See  Appeal  and  Error,  1;  Practice,  1,  30. 

CONTRACTS— See  Agreement  to  Forbear— Custom,  1;  Damages; 
Master  and  Servant,  7,  8,  10,  20;  Mechanics'  Liens,  2,  3;  Stat- 
ute OF  Frauds. 

1.  Where,  in  accordance  with  the  provisions  of  a  building  con- 
tract, an  architect  gives  a  certificate  as  to  the  performance  of  work 
by  the  contractor,  there  is,  in  the  absence  of  fraud  or  mistake,  no 
appeal  from  the  judgment  of  the  architect.    Arnold  v.  Boiimiqne^ 

199 

2.  In  the  case  presented,  this  court  holds,  that  upon  a  proper  con- 
struction of  the  written  contracts  introduced  in  evidence,  the  parties 
thereto  were  not,  as  between  themselves,  partners,  although  as  to  the 
rest  of  the  world  they  may  have  become  so  by  their  acts  and  decla- 
rations, and  that  assignments  having  been  made  of  the  alleged  part- 
nership business  as  well  as  other  interests  of  the  one  of  the  alleged 
partners  to  whom  belonged  all  the  assets,  to  the  appellee  as  assignee, 
and  the  creditors  electing  to  hold  such  pei*8on  separately  liable,  all 
questions  as  to  marshaling  of  assets  and  election  between  funds  were 
eliminated.    National  Bk.  of  Oshkosh  v.  Jennings  Timst  Co.y      28-5 

3.  The  relinquishment  of  a  claim  against  a  third  party  is  a  suffi- 
cient consideration  for  a  new  promise  by  another.  McNeill  v.  The 
SJiober  d:  Carqueville  Lithographing  Co.,  297 

4.  A  contract  under  seal  can  not  be  changed  by  parol.  Albrecht 
V.  Kraisinger,  813 

5.  Partitas  in  entering  into  contracts  do  not  generally  undertake 
to  answer  for  damages  arising  from  loss  of  special  bargains  which 

»  may  thereafter  be  offered.    To  render  them  liable  for  such  loss  the 

contract  must  be  made  in  view  thereof  or  with  reference  thereto. 
Hawley  v.  Florsheim,  820 

6.  A  party  contracting  to  construct  a  party  wall  or  to  do  work  of 
any  kind,  assumes  to  be  possessed  of  the  skill  necessary  to  enable  him 
to  perform  his  contract,  and  he  must  be  presumed  to  know  and 
understand  the  terms  of  his  agreement;  if  he  fails  to  fulfill  his  under- 
taking, if  in  violation  of  his  promise  he  does  his  work  in  a  negligent 
and  improper  manner,  it  is  not  a  sufficient  excuse  and  will  not  relieve 
him  from  resjxjnsibility,  tliat  the  owner,  knowipg  of  the  improper 
work  when  it  was  going  on,  failed  to  remonstrate  and  object.    Id., 

820 

7.  The  doctrine  of  estopi)el  in  pais  is  based  upon  a  party  being 
misled  by  conduct  upon  which  he  had  a  right  to  rely,  but  a  party 
having  contracted  to  do  good  work,  has  no  right  to  rely  upon  the 
owner's  failure  to  object  to  poor.     Id.,  320 

8.  He  who  undertakes  to  do  a  thing,  not  in  and  of  itself  impossi- 
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ble,  is  bound  to  do  whatever  it  is  within  the  scope  of  private  action, 
without  violating  the  law  to  accomplish;  and  tliis  notwithstanding, 
it  was  and  is  beyond  his  power;  the  presumption  in  such  cases  is  that 
he  knew  when  he  made  his  contract,  the  difficulty*  he  would 
encounter  in  making  i)erformance.    Id.,  3530 

9.  In  the  case  presented,  this  court  holds  that  in  view  of  the  word- 
ing of  the  contract  involved,  that  the  defendant  can  not  complain 
of  any  delay  caused  by  the  failure  of  appelle*^  to  get  possession  on 
account  of  the  occupancy  of  the  building  by  defendant's  tenant. 
Id.,  320 

10.  For  loss  of  rents  occurring  through  the  negligence  of  contract- 
ors, damages  for  the  loss  of  a  fair  rental  value  may  be  recovered,  but 
not  for  loss  of  what  might  be  offered  by  responsible  parties.    Id. ,    320 

11.  Some  damage  would  necessarily  be  done  to  other  portions  of 
a  building  in  rebuilding  a  party  wall.  In  an  action  brought  to 
recover  upon  a  contract  to  rebuild  such  wall,  the  defendant  is  entitled, 
by  way  of  set-off  and  recoupment,  to  show,  with  reasonable  cer- 
tainty, to  the  satisfaction  of  the  jury,  the  loss  arising  from  damages 
for  the  doing  of  wliich  he  is  entitled  to  recover.     Id. ,  820 

12.  Courts  will  not  enforce  the  execution  of  an  illegal  contract, 
neither  will  they  compel  the  parties  thereto  to  divide  the  spoils  o£ 
their  imlawful  undertaking,  or  to  pay  compensation  for  services  ren- 
dered therein.     Goodrich  y.  Tenney,  381 

13.  Contracte  to  hunt  up  testimony  and  prepare  the  same  prepar- 
atory for  trial  are  illegal,  notwithstanding  the  fact  that  they  may 
not  contemplate,  and  that  there  may  be  no  intention  to  do  otherwise 
than  to  ascertain  and  procure  truthful  evidence.     Id,,  331 

14.  The  fraudulent  obtaining  of  the  original  of  a  constract,  or  a 
release  of  the  same,  is  no  defense  in  a  court  of  law  to  an  action  based 
thereon.    Id.,  331 

15.  It  is  the  duty  of  courts  to  so  interpret  the  meaning  of  words 
employed  in  contracts  as  to  effectuate  the  intention  of  the  parties, 
when  such  intention  is  not  clear  without  the  aid  of  interpretation. 
Elkins  V.  Wolfe,  376 

16.  Upon  a  bill  filed  to  obtain  complainant's  supposed  rights 
under  an  agreement  duly  set  forth,  this  court  ccjnstrues  the  same, 
likewise  another  entered  into  between  one  of  the  parties  to  the  first 
contract  and  a  third  party,  and  reverses  the  decree  for  complainant 
and  remands  the  cause,  with  directions  to  allow  him  to  take  a  decree 
for  such  amoimt  as  belongs  to  him.  Perkins  Electric  Lamp  Co.  v. 
Hood,  449 

17.  In  actions  upon  contracts — and  a  distress  for  rent  is  of  that 
class — ^the  counter-claim,  set-off,  or  matter  of  recoupment,  must  be 
such  that  the  defendant  can  maintain  an  independent  suit  for  it. 
Crate  v.  Kohlsaat,  460 

18.  A  defendant  has  his  election  to  use  it  by  way  of  defense  or 
bring  a  cross-action.    Id. ,  460 

19.  Where,  by  the  covenants  of  a  given  contract,  parties  bind 

Vol.  XLIV  43 


674  Appellate  Qourtsof  Illinots. 


I  CONTRACTS.     Continued. 


themselves  to  give  a  warranty  deed  to  a  third  party,  the  latter  ia 
entitled  to  their  personal  covenants  as  a  security.    Hansen  v.  Miller, 

550 

20.  fn  an  action  for  damages  for  a  breach  of  contract,  it  is  no 
defense  that  the  plaintiff  may  be  liable  in  another  action  to  some 
one  else.    Id, ,  .  550 

21.  There  being  no  point  of  la\c  involved,  this  court  declines,  in 
view  of  the  evidence,  to  interfere  %vith  the  judgment  for  the  defend- 
ant in  an  action  brought  to  recover  on  a  demand  based,  among  other 
things,  upon  a  claim  for  services  of  staliion.    Love  v.  Bowdle,      602 

22.  In  the  interpretation  of  contracts,  it  is  always  allowable  to 
show  what  interpretation  or  construction  the  contracting  parties 
have  placed  upon  the  same.    Haminerquist  v.  Swenssonit  627 

23.  Tlie  expression  in  a  given  contract  of  one  or  more  things  of  a 
class  or  kind,  implies  the  exclusion  of  all  not  expressed,  and  this  is 
so  if  the  law  would  have  implied  all,  if  none  had  been  enumerated. 
Id.,  627 

24.  In  an  action  brought  to  recover  a  balance  alleged  to  be  due 
for  material  furnished  and  labor  performed  in  tlie  construction  of  a 
dwelling  house,  this  court  holds  that  certain  expenditures  by  the 
defendant  were  not  within  the  terms  of  plaintiffs  contract;  that  the 
former  was  not  entitled  to  deduct  the  same  fi*om  what  he  owed  the 
latter,  and  that  in  view  of  the  fact  that  the  jury  evidently  allowed 
such  counter-claim,  the  judgment  for  the  plaintiff  can  not  stand. 
Jd,  627 

CORPORATIONS— See  Negotiable  Instritments,  4;  Trade  Names,  1, 2. 

1.  The  provision  of  the  constitution  of  Kansas  that  "  dues  from 
corporations  shall  be  secured  by  individual  liability  of  stockholders 
to  an  additional  amount  equal  to  the  stock  owned  by  each  stock- 
holder," etc. ,  is  not  self -executing,  but  is  a  mandate  to  tlie  legisla- 
ture.   Lamson  y..  Fowler,  186 

2.  Under  this  constitutional  provision  and  the  laws  of  the  State 
of  Kansas,  it  is  held:  Tliat  creditors  of  a  Kansas  corporation  had  no 
remedy  against  holders  of  paid-up  stock  in  such  corporation  wliich 
could  be  enforced  outside  of  that  State.    Id,,  186 

COURTS— See  Actions,  4. 

COVENANT— See  Landlord  and  Tenant,  4,  5. 

1.  If  the  words  of  a  covenant,  taken  in  connection  with  the 
remainder  of  a  deed,  do  not  mean  the  same  as  wlien  they  are  sepa- 
rated fiom  their  context,  a  breach  assigned  in  the  words  of  the  cove- 
nant is  ill.     C.  M,  &  St,  P.  Ry.  Co.  v.  Hoyt,  48 

2.  In  an  action  of  covenant  brought  by  appellees,  who  had  leased 
from  appellant  certain  land  and  erected  an  elevator  thereon,  to 
recover  damages  from  appellant  for  failure  to  furnish  to  appellees 
for  storage  the  amount  of  grain  which  it  had  contracted  in  the  lease 
to  furnish,  this  com*t  holds,  that  the  covenant  upon  which  breaches 
were  assigned  was  in  effect  a  covenant  by  appellant  that  the  grain 
should  be  brought  to  the  elevators  in  readiness  to  be  received  there, 


Index.  675 

COVENANT.    Continued, 

and  that  the  breach  should  have  been  assigned,  ncft  in  the  words  of 
the  indenture,  but  in  accordance  with  its  legal  effect,  and  that  read- 
iness to  perform  on  their  part  was  not  properly  alleged  by  plaintiffs. 
Id.,  ..  48 

CREDITOR'S  BILLS— See  Receiveks,  3. 

CRIMINAL  LAW. 

1.  Penal  statutes  are.to  be  construed  strictly,  and  should  not  be 
extended  to  either  persons  or  things  not  expressly  brought  within 
their  terms.    Johnson  v.  The  People,  643 

CUSTOM, 

1.  Proof  of  a  custom  is  inadmissible  to  vary  the  terms  of  an  ex- 
press contract.     Corrigan  v.  Herriny  863 

2.  Proof  of  a  custom  among  one  class  of  persons  wiU  not  be  bind- 
ing upon  another  class  of  persons,  unless  it  is  shown  that  the  latter 
knew  of  the  custom  and  contracted  with  reference  to  it.    Id,,      363 

DAMAGES— See  Contracts,  5;  Injunctions,  1;  Practice,  23,  24;  Rail- 
roads; Warranty,  2. 

1.  Nominal  damages  are  recoverable  for  breach  of  contract,  when 
substantial  damages  have  not  been  sustained.  Stock  Quotation  Tel, 
Co,  V.  Board  of  Trade,  858 

DECEIT. 

1.  If  one  of  two  innocent  persons  must  suffer  by  a  deceit,  it  is 
more  consonant  to  reason  that  he  who  puts  trust  and  confidence  in 
the  deceiver,  should  be  the  loser.    Himrod  v.  Bolton,  576 

DEEDS. 

I 

1.  In  this  State  the  presumption  is  that  an  alteration  appearing 
upon  the  face  of  a  deed  was  made  after  the  deed  was  executed,  and 
the  burden  of  proof  is  on  the  party  presenting  it  to  show  that  it  was 
not,  or  to  otherwise  explain  it,    SUson  v.  Pearson,  81 

DEPOSITIONS— See  Evidence,  1 ;  Practice,  4. 

DISCOVERY. 

1,  A  bill  praying  for  a  discovery  should  allege  that  complainant 
expects  to  establish  tlie  truth  of  his  pleas  by  the  discovery  sought. 
New  Era  Oas  Fuel  App,  Co,  v.  SJiannon,  477 

DIVORCE— See^SEPARATE  Maintenance. 

1.  Where  a  bill  for  divorce  on  the  ground  of  desertion  is  dis- 
missed, a  subsequent  bill  for  the  same  cause  will  not  lie  for  at  least 
two  years  thereafter.    Haltenhof  v.  Haltenhof,  135 

2.  There  can  be  no  presumption  in  divorce  proceedings  that  a 
desertion  took  place  during  the  pendency  thereof.    Id,,  135 

8.  A  husband  having  means  to  prosecute  his  suit  for  divorce, 
must  supply  his  wife  with  the  funds  to  enable  her  to  make  proper 
defense.    Millovntsch  v.  Millotcitsch,  857 

4.  A  wife  when  deserted  by  her  husband,  is  not  bound  to  hunt 
him  up  or  go  to  the  place  whither  he  has  fled.    Id,,  857 

DRAINAGE— See  Real  Property,  4,  6,  6. 
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dramshops. 

1.  A  count  in  an  information  charging  a  person  named  with 
keeping  a  nuisance  in  violation  of  the  Di*am  Shop  Act,  should  not  set 
forth  that  defendant  kept  a  place  on  a  certain  date  where  intoxicat- 
ing liquors  "  are  sold,"  but  should  state  that  such  liquors  *'  were  tlien 
and  there  sold."    Johnson  v.  The  People,  642 

2.  Nor  in  such  case  should  it  be  stated  that  defendant  kept  a 
place  where  intoxicating  liquors  w^ere  sold  "  in  violation  of  the  law 
of  the  State  of  Illinois,"  instead  of  "  in  violation  of  the  Dram  Shop 
Act."  Id,,  643 

8.  The  act  of  1877,  entitled,  **  An  act  to  regulate  the  sale  of  intox- 
icating liquors  outside  the  incorporated  limits  of  cities,  towns  and 
villages,"  is  not  amendatory  of,  but  entirely  independent  of  tlie 
Dram  Shop  Act    Jd.,  642 

ecclesiastical  LAW. 

1.  A  purely  legislative  body  may  not,  as  a  general  rule,  delegate 
to  another  body  its  legislative  functions;  but  it  may  be  done  in  cer- 
tain cases  where  the  delegated  power  is  partly  legislative  and  partly 
executive.     Schweicker  \ .  HusseVj  566 

2.  A  civil  court  should  proceed  with  great  hesitancy  to  declare 
that  an  ecclesiastical  body,  having  plenary  power,  has  so  far  over- 
stepped the  limits  of  its  authority  in  a  purely  ecclesiastical  matter 
as  to  warrant  its  interference.  As  a  general  rule  civil  courts  should 
not  interfere  unless  there  has  been  a  violation  of  the  law  of  the  land 
or  a  clear  subversion  of  the  fundamental  law  of  the  church.     Id., 

566 

3.  In  a  controversy  as  to  which  of  two  bodie6,^that  convened  in 
different  places,  was  the  true  general  conference  of  a  given  chm*ch, 
each  of  said  bodies  laying  claim  thereto,  this  court,  upon  an  exami- 
nation of  the  discipline  thereof,  holds  that  the  one  held  at  Indian- 
ai)olis,  Indiana,  was  entitled  to  be  so  considered.     Id.,  566 

4.  Upon  a  bill  filed  to  restrain  a  clergyman  from  occupying  a 
given  pulpit,  and  from  excluding  one  of  complainants,  also  a  clergj'- 
man,  therefrom,  this  court  declines,  in  view  of  the  evidence,  to  inter- 
fere with  the  decree  for  the  complainants.    Id.,  566 

EMINENT  DOMAIN— See  Railroads,  8,  9,  10,  11,  12,  13,  14. 

ESTOPPEL— See  Contractts,  7;  Landlord  and  Tenant,  15,  17. 

EVIDENCE— See  Forcible  Detainer;  Master  and  Servant,  23;  Per- 
sonal Injuries,  1,  2;  Practice,  23,  24,  35;  Trespass,  o;  Written 
Instruments. 

1.  An  objection  to  testimony  taken  by  deposition,  that  it  is  not 
the  best  evidence,  comes  too  late  if  made  at  the  trial.  Dunbar 
V.  Gregg,  .  527 

2.  Where  the  authoritatively  published  decisions  of  another  State 
are  in  evidence  in  a  given  case,  the  question  of  what  those  decisions 
decide,  is  one  of  law  for  the  court,  and  npt  one  of  fact  for  the  jmy. 
a  &  N.  W.  Ry.  Co.  V.  Tuite,  535 

3.  Our  statute  making  the  reports  of  decisions  of  the  courts  of 
other  States  competent  to  be  *'  read  as  evidence  of  the  decisions  of 
such  courts,"  does  not  contemplate  the  reading  in  evidence  of  any- 
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EVIDENCE.     Continued. 

thing  but  the  decisioiifl.    A  dissenting  opinion  is  not  a  decision,  and 
senses  no  valuable  office  in  determining  what  the  decision  is.    Id. , 

535 

4.  A  decision  in  a  suit  based  upon  an  injury  which  occurred 
before  the  time  of  the  occurrence  of  the  injury  in  question  is  admis- 
sible as  an  authority,  although  rendered  thereafter.    Id.f  535 

5.  Where  the  written  law  of  a  foreign  State  is  before  the  court , 
parol  evidence  as  to  its  contents  or  its  construction  is  ordinarily 
inadmissible.     Id,,  685 

EXEMPTIONS— See  Garnishment,  1. 

FAMILY  RELATION— See  Master  and  Servant,  7. 

FELI^OW-SERVANTS— See  Master  and  Servant,  18, 19. 

1.  While  the  definition  of  fellow-servants  may  be  a  question  of 
law,  it  is  always  a  question,  to  be  determined  from  the  evidence, 
whether  the  particular  case  falls  within  the  definition.  Hobbold  v. 
Chicago  Sugar  Refining  Co.^  418 

2.  Instructions  stating  that  certain  circumstances  bring  parties 
within  the  relation  of  fellow-servants  are  bad.    /d.,  418 

3.  In  this  State  the  definition  of  the  relation  which  makes  the 
servants  of  the  same  master  fellow-servants,  is  law  for  the  court  to 
declare;  whether  two  servants  come  within  the  definition,  is  a  fact 
for  the  jury  to  find.     C.  <fc  N.  W,  Ry.  Co.  v.  Tuite,  535 

FORCIBLE  DETAINER— See  Landlord  and  Tenant,  7, 14. 

1.  In  an  action  of  forcible  detainer,  this  court  holds  that  there 
was  sufficient  evidence  to  show  that  defendant  w^as  in  possession  at 
the  time  the  same  was  commenced.    Ragor  v.  McKay ,  79 

2.  Title  deed?  may  be  introduced  in  an  action  of-forcible  detainer 
to  show  the  character  or  extent  of  the  possession  claimed,  although 
the  validity  of  titles  can  not  be  inquired  into  in  such  action.    Id., 

79 

3.  Where  a  defendant  has  obtained  possession  of  the  premises 
involved  through  collusion  with  the  plaintiflTs  tenant,  he  can  not, 
until  he  has  sun*endered  possession  to  the  landlord,  set  up,  as  against 
the  landlord,  a  right  to  possession  otherwise  acquired.     Id.,  79 

4.  A  justice  has  jurisdiction  of  an  action  of  forcible  entry  and 
detainer  by  a  landlord  against  his  tenant  without  regard  to  the 
amoimt  of  rent  reserved  in  the  leiise.  The  right  to  possession  ia 
alone  in  question.    Hannigan  v.  Mossier,  117 

FORMER  ADJUDICATION. 

1.  This  court  is  boimd  by  its  decision  on  a  former  appeal  in  the 
same  cause,  whether  right  or  wrong.  C,  M.  <fc  St.  P.  Ry.  Co.  v. 
Hoyt  48 

FRAUD— See  Assignments,  5;  Chattel  Mortgages,  1;  Contracts,  14; 
Negotiable  Instruments,  5. 
1.     Fraud  vitiates  all  actions.     Goodrich  y.  Tenney^  831 

FRAUDULENT  CONVEYANCES. 

1.  A  voluntary  conveyance  by  way  of  settlement  upon  a  wife  or 
cliild  is  not  necessarily  fraudulent  and  void  as  to  creditors.    If  the 


678  Appellate  Courts  op  Illinois. 

-  —  — ■ ■ —  ■ 

fraudulent  conveyances.    Continued. 

debtor  retains  a  sufScient  amount  of  property  so  that  his  creditors 
are  not  hindered,  delayed  or  defrauded  by  reason  of  the  conveyance, 
then  it  will  stand.     Wisconsin  Oranite  Co.  v.  Ray,  240 

2.  Upon  a  bill  filed  to  subject  to  the  lien  of  an  execution  prop- 
erty conveyed  by  the  judgment  debtor  to  his  wife,  this  court  holds 
that  upon  the  evidence  presented  it  will  not  reverse  the  decree  dis- 
missing the  bill.    Id.,  240 

8.  Upon  a  bill  filed  for  the  purpose  of  setting  aside  the  conveyance 
of  real  estate,  the  same  being  alleged  to  have  been  made  without  val- 
uable consideration,  and  in  fraud  of  the  rights  of  complainants,  this 
court  declines,  in  view  of  the  evidence,  to  interfere  with  the  decree 
in  their  behalf.    Johnson- Maakestad  v.  Johnson,  593 

GARNISHMENT— See  Practice,  6. 

1.  It  is  not  necessary  for  a  garnishee  to  appear  in  the  Superior 
Court  and  personally  insist  upon  an  exemption  to  which  it  clearly 
appears  that  his  creditor  is  entitled.    McNeill  v.  Donohne,  42 

2.  The  oral  testimony  by  plaintiff  that  he  has  a  judgment  against 
the  garnishee's  creditor  is  not  competent  evidence  of  such  judgment. 

Id.,  ^  42 

3.  Funds  belonging  to  a  judgment  debtor  held  by  another  on  an 

executory  contract  are  not  subject  to  garnishment.  Goodman  v. 
Boyd,  249 

4.  A  commission  firm  which  holds  funds  from  a  customer  to  pro- 
tect itself  as  to  trades  made  on  the  customer's  account,  has  no  right 
to  close  those  trades  without  orders  from  the  customer  (unless  to 
protect  itself  from  loss),  because  it  has  been  served  with  garnishee 
process  by  a  judgment  creilitor  of  the  customer,  although  tiie  clos- 
ing of  the  tf  ades  on  the  date  of  the  service  of  process  might  result  in 
leaving  in  its  hands  funds  to  the  credit  of  the  customer.    Id.,     249 

GUARANTY— See  Negotiable  Instruments,  1. 

HIGHWAYS. 

1.  To  excuse  an  illegal  act,  it  must  have  been  done  by  an  unavoid- 
able accident.     Chicago  &  E.  I.  R.  R.  Co.  v.  Tlie  People,  682 

2.  An  instruction  to  tlie  effect  that  the  jury  in  a  given  case  must 
find  the  facts  alleged  by  the  plaintiff  to  be  proven  from  the  evidence 
beyond  reasonable  doubt,  and  that  the  defendant  must  be  given  the 
benefit  of  any  reasonable  doubt,  properly  applies  to  criminal  cases, 
but  not  a  prosecution  under  Sec.  77,  Chap.  114,  R.  S.,  to  recover  a 
penalty.  The  rule  applicable  to  such  case  as  to  the  quantum  of  evi- 
dence is,  that  the  jury  shall  find  the  defendant  guilty  on  a  clear  pre- 
ponderance of  the  evidence.    Id.,  632 

3.  It  is  likewise  the  rule  in  such  cases  that  liability  will  attach  if 
it  is  shown  that  defendant  intended  to  do  the  acts  which  the  law  de- 
nominates as  illegal.    Id,,  632 

4.  The  fact  being  that  the  highway  in  question  was  obstructed 
for  thirty-five  minutes,  this  court  holds,  in  view  of  the  evidence, 
that  the  same  was  caused  through  tlie  negligence  of  defendant's 
servants,  and  declines  to  interfere  with  the  judgment  for  the  plaint- 
iffs.   Id.,  632 
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homesteads. 

1.  Judgment  liens  do  not  attach  to  a  homestead,  but  only  to  the 
surplus,  if  there  be  any.    Lorimer  v.  Marshall,  645 

2.  Under  the  present  statute  of  this  State  a  homestead  right  is  an 
estate  capable  of  being  conveyed  by  the  owner  separately  from  the 
fee.    Id.,  .645 

HOMESTEAD  LOAN  ASSOCIATIONS-See  Insolvency. 

HUSBAND  AND  WIFE— See  Fraudulent  Conveyances;  Landlord 
AND  Tenant,  17;  Mechanics'  Liens,  4;  Mortqaqes,  1. 

1.  In  the  case  presented,  property,  being  attached  as  that  of  hus- 
band, was  replevied  by  his  wife;  this  court  holds  that  the  evidence 
justified  the  verdict  of  the  jury,  finding  that  the  property  belonged 
to  the  husband.     Wesselhoeft  v.  Cudahy  Packing  Co,,  128 

INJUNCTIONS— See  Appeal  and  Error,  2;  Ecclesiastical  Law,  4; 
Jurisdiction,  7. 

1.  Under  the  statute  of  this  State  the  amount  and  condition  of 
the  bond  given,  or  whether  one  be  given  or  not  on  the  suing  out 
of  an  injunction,  have  or  has  no  connection  with  the  awarding  of 
damages  against  the  complainant  himself  in  case  the  injunction  is 
dissolved.     Crate  v.  Kohlsaxit,  274 

2.  For  the  reason  that  complainant's  remedy  at  law  was  complete, 
this  court  affirms  the  decree  dismissing  his  bill,  the  same  having 
been  filed  to  restrain  defendants  from  proceeding  to  collect  a  judg- 
ment obtained  by  them  against  him  in  a  justice  court.  Qeraty  v. 
Druiding,  440 

•  3.  For  maliciously  and  without  probable  cause  suing  out  an  in- 
junction that  is  afterward  dissolved,  but  was  injurious  wliile  it  was 
in  force,  a  common  law  action  will  lie.  Crate  v,  Kohlsaat,  460 
4.  In  the  absence  of  evidence  tending  to  show  malice  and  want 
of  probable  cause,  the  only  remedy  is  such  as  the  statute  or  a  bond 
may  give.    Id.,  460 

INSOLVENCY— See  Assignments;  Sales,  1. 

1.  In  the  case  presented,  a  shareholder  in  a  homestead  loan  as- 
sociation had  paid  in  advance  $1,000  on  his  shares,  which  amount 
was  secured  by  the  deposit  by  the  association  with  a  trust  company 
of  certain  securities;  the  court  holds,  said  association  having  failed, 
that  the  shareholder  was  entitled,  as  against  the  receiver  thereof,  to 
the  proceeds  of  the  securities  thus  deposited  for  his  protection. 
Munhall  v.  Boedecker,  131 

INSTRUCTIONS— Sfee  Agency,  13;  Appeal  and  Error,  5,  38, 41;  Fel- 
low-Servants, 2;  Highways,  2;  Municipal  Corporations,  7;  Per- 
sonal Injuries,  6;  Practice,  34;  Railroads,  8, 4;  Tender,  2;  Tres- 
pass, 4. 

1.  Where,  in  an  instruction  given  to  a  jury,  a  material  fact  is 
assumed  which  is  denied  by  the  defendant  and  which  is  put  in  issue 
by  the  pleadings,  such  assumption  constitutes  reversible  error.  La 
Pointe  V.  a  Toole,  43 

2.  Language  used  by  the  Supreme  Court  in  an  argument  in  one 
case  is  not  necessarily  proper  language  for  an  instruction  to  the  jury 
in  another  case.     Wolcott  v.  Reevie,  196 
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instructions.     Continued. 

3.  The  court  below  correctly  refused  to  instruct  the  jury  that  if 
the  methods  adopted  by  the  plaintiff  were  too  intricate  and  tortuous 
to  be  explained  to  tlie  full  comprehension  of  the  jury,  the  verdict 
should  be  against  him.    Id.,  1^6 

.4.  Where  the  evidence  is  conflicting,  each  party  has  the  right  to 
have  the  jury  accurately  instructed  as  to  the  law  of  the  case,  and 
that  those  of  the  opposite  party  shall  be  free  from  error.  MeClory 
V.  Lancaster f  212 

5.  It  is  error  for  the  court  in  any  instruction  to  assume  as  true 
any  fact  which  is  in  dispute,  and  where  the  fact  assumed  is  of  the 
very  gist  of  the  controversy,  the  error  is  of  a  character  to  warrant 
the  Appellate  Court  in  reversing  the  judgment.  Channon  v. 
Kerber,  269 

6.  The  rule  that  erroneous  instructiqjns  will  not  vitiate  a  verdict 
where  it  appears  from  the  whole  record  that  substantial  justice  has 
been  done,  does  not  apply  in  cases  where  the  evidence  is  strongly 
conflicting  and  the  merits  of  the  case  doubtful.    Id. ,  269 

7.  An  instructicn  indicating  to  the  jury  the  views  of  the  coui  t 
as  to  the  presumption  arising  from  the  facts  stated,  should  not  be 
given.    Preston  &  Co.  v.Moline  Wagon  Co.  ^  342 

8.  An  instruction  requiring  a  plaintiff  to  prove  what  may  be  pre- 
sumed without  proof,  should  not  be  given.  Marshall  Field  db  Co.  v. 
Chicago^  410 

9.  It  was  error  in  the  case  presented  to  refuse  an  instruction, 
asserting  that  the  plaintiff  was  required  to  make  out  a  case  by  a 
preponderance  of  the  evidence.    Bean  v.  Elton,  442 

INSURANCE— FIRE. 

1.  '^^^lere  an  insurance  company  delivers  a  policy  to  the  insured 
before  tlie  payment  of  the  premium,  such  deUvery  is  prima  facie 
evidence  tliat  the  conditions  in  the  policy  providing  that  the  insur- 
ance shall  not  take  effect  until  tlie  premium  has  been  paid,  are 
waived,  and  an  intention  to  give  a  short  credit  will  be  presumed. 
Oascli  V.  State  Mutual  Fire  Ins.  Co.\  263 

2.  The  delivery  of  a  policy  of  insurance  by  the  company  to  an 
agent  for  delivery  to  tlie  assured,  gives  to  tliat  agent  an  apparent 
authority  to  receive  payment  of  the  premium,  and  payment  to  such 
agent,  of  the  premium,  is  sufficient  to  bind  the  company.    Jrf.,    263 

3.  Insm-ance  jwlicies  are  to  be  reasonably  interpreted.  Heuer  v. 
Westcfiester  F.  Ins.  Co..  429 

4.  An  insurer,  under  a  policy  insuring  against  loss  or  damage  by 
fire,  is  liable  for  only  such  loss  as  is  the  proximate  result  of  a  fire. 
Id.,  429 

5.  A  loss  or  damage  by  fije  necessarily  includes  not  merely  the  in- 
jury done  by  the  combustion,  heat,  smoke  and  expansive  effect  of  the 
fire,  but  also  by  any  falling,  displacement  or  change  of  quality  there- 
by caused,  as  well  as  the  injury  done  by  water,  or  in  removhig  goods 
or  blowing  up  buildings  in  a  bona  fide  attempt  to  extinguish  or  stay 
the  fire.    Id.,  429 
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INSURANCE— FIRE.     Cmtinued. 

6.  Where,  as  a  result  of  an  explosion,  fire  ensues,  the  damage 
done  by  the  fire  is  payable  under  the  words  of  a  policy  exempting 
the  company  from  liability  for  loss  by  explosion  **  unless  fire  ensues." 
Id,,  429 

7.  In  an  action  brought  to  recover  upon  an  insurance  policy,  the 
court  holds  that  the  clause  therein,  imder  which  defendant  claimed 
exemption  from  liability,  should  be  construed  to  read,  **this  com- 
pany shall  not  be  liable  for  loss  or  damage  if  caused  by  lightning  or 
explosion  of  any  kind,  unless  fire  ensues,  and  then  for  the  loss  by  fire 
only,"  and  declines  to  interfere  with  the  judgment  for  the  defend- 
ant    Id,,  429 

INSURANCE— tlFE. 

1.  Members  of  mutual  benefit  orders  may,  by  agreement,  through 
reasonable  provisions  of  their  by-laws  or  constitutions,  stipulate  that 
claims  shall  be  submitted  to  a  committee  of  the  lodge,  and  that  the 
determination  of  such  committee,  unless  appealed  from,  shall  be 
final.  But  such  provisions  are  not  to  be  extended  by  implication. 
Grand  Central  Lodge  A.  O.  U,  W.  v.  Grogan,  111 

2.  Where  a  lodge,  having  a  charter  from  the  State  of  Kentucky, 
afterward  received  a  chai*ter  from  the  State  of  Missoiu*i,  difl'ering  in 
some  pai'ticulars,  the  effect  of  the  Missouri  charter  was  not  to  amend 
the  former  charter  but  to  create  a  distinct  corporation.  Bachmann 
V.  Knights  and  Ladies  of  Honor,  188 

3.  Such  corporation  acting  in  Illinois,  may,  so  far  as  is  consistent 
with  the  laws  of  Illinois,  act  under  either  charter,  and  as  to  third 
parties  its  acts  will  be  valid.  Two  States  can  not,  by  legislative 
action,  unite  to  create  but  one  corporation.     Id.,  188 

4.  Where  appellant's  father  took  out  a  benefit  certificate  in  ap- 
pellee lodge,  payable  "  to  his  wife,  Cecilia  Bachman, "  and  at  the 
time  of  his  death  the  said  Cecilia  was  only  his  affianced  wife,  helih 
that  as  such  certificate  was  authorized  by  the  charter  which  appellee 
had  received  from  the  State  of  Kentucky,  it  was  within  the  powers 
of  the  lodge  to  issue.     Id.,  188 

INTEREST — See  Judgments  and  Decrees,  15. 

INTERPLEADER— See  Board  op  Trade,  3. 

JUDGMENTS  AND  DECREES— See  Actions,  5;  Appeal  and  Error, 
6,  7,  8,  11;  Commitment  on  Ca.  Sa.;  Garnishment,  2;  Homesteads, 
1;  Injunctions,  2;  Jurisdiction,  3,  4,  7:  Master  and  Servant, 
25;  Negotiable  Instruments,  15, 18;  Principal  and  Surety,  3: 
Street  Railways,  2. 

1.  In  actions  ex  contractu  before  justices  of  the  peace,  judgment 
may  be  had  against  a  part  of  the  defendants  only.  Hellman  v. 
Schwartz,  84 

2.  Judgment  reversed,  it  appearing,  first,  that  the  co-defendant 
of  plaintiff  in  error  made  a  successful  defense  upon  a  ground  not  per- 
sonal to  himself,  and  second,  that  there  was  no  service  upon  the 
plaintiff  in  error  and  that  the  judgment  against  him  was  by  default. 
Stein  V.  Steuij  107 
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3.  Appellant  can  not  complain  of  a  judgment  entered  in  accord- 
ance witli  ills  own  request.     Stein  v.  OoldsTnithf  108 

4.  Appellant  can  not  complain  that  appellee  should  have  recovered 
more  pr  nothing.     Wright  v.  Oriffey,  115 

5.  Upon  a  motion  to  open  a  judgment  taken  by  confession,  where 
the  case  made  by  the  affidavits  is  such  as  to  leave  the  matter  in 
doubt  whether  tli3  amounts  claimed  against  the  judgment  ought  to 
be  justly  allowed  or  not,  the  court  will  allow  the  defendant  to  plead 
and  submit  the  issue  of  fact  to  a  jury;  but  where  upon  the  whole 
case  it  cm  not  be  said  that  the  court  is  left  in  doubt,  there  is  no  rea- 
son why  an  issue  of  fact  should  be  thus  submitted.  Chicago  Fire 
Proofing  Co,  v.  Park  Nat  Bank,  151 

6.  In  construing  an  affidavit  filed  to  open  a  judgment,  its  state- 
ments are  to  be  construed  most  strongly  against  the  party  in  whose 
interest  it  is  filed.     Id, ,  151 

7.  Whether  the  perfection  of  an  appeal  from  a  judgment  by  con- 
fession brings  up  for  review  the  order  denying  tlio  motion  to  open 
the  judgment,  which  alone  was  appealable,  quaere.     Id, ,  151 

8.  Defendant  having  suffered  a  judgment  to  go  against  him  by 
default,  and  his  conduct  having  been  such  that  the  law  imputes  neg- 
ligence to  him,  he  is  barred  from  relief.     Bardonski  v.  Bardonski, 

201 

9.  Where  a  judgment  by  confession  on  a  judgment  note  was 
entered  before  the, note  came  due,  such  judgment  was  authorized  by 
the  warrant  of  attorney,  which  was  that  the  judgment  might  be 
entered  "  at  any  time  hereafter."    Cohen  v.  Burgess,  .      206 

10.  In  the  absence  of  something  appearing  upon  which  this  court 
can  see  that  the  court  below^  committed  error,  the  presumption  must 
be  that  the  judgment  below  is  correct.     Wilson  v.  Nilson,         309 

1 1.  Two  juries  having  successively  found  verdicts  for  the  plaintiff 
in  the  case  at  bar,  this  court  refuses  to  reverse  the  judgment, 
although  the  verdict  appears  to  be  contrary  to  the  evidence.  Bern- 
stein v.  Roth,  226 

12.  The  recital  in  a  decree  in  a  given  case,  that  the  court  finds 
the  material  allegations  in  the  bill  to  be  true,  takes  the  place  of  a 
finding  of  specific  facts,  or  setting  forth  of  the  evidence  so  far  as  a 
showing  by  the  record  of  evidence  to  sustain  the  decree  is  con- 
cerned.   Bristol  V.  Home  Bldg.  and  Loan  Ass^n,  328 

13.  If  an  appellant  wishes  to  question  the  correctness  of  such 
finding  he  should  presei*ve  the  evidence  by  a  certificate  thereof; 
failing  to  do  this  and  it  appearing  by  the  decree  that  proofs  were 
heard  in  open  court,  there  is  nothing  by  w^hich  the  correctness  of 
the  finding  that  the  material  allegations  of  the  bill  are  true  can  ba 
impeached.     Id. ,  328 

14.  There  is  nothing  in  a  contention  that  a  judgment  should  have 
been  against  a  person  named  as  administrator,  the  name  therein  be- 
ing followed  by  "  administrator,  etc.,"  there  being  no  dispute  that 
the  person  against  whom  judgment  was  rendered  was  administra- 
tor.   Sharpe  v.  The  W,  J.  Morgan  <fc  Co,,  847 
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15. ,  The  statute  setting  forth  the  rate  of  mterest  to  be  computed 

/  upon  judgments,  does  not  affect  those  rendered  before  its  passage. 

/d,  347 

16.    Upon  the  giving  of  the  recognizance  in  attachment  proceed- 

^  ,  /  iiigs,  the  proceeding  ceases  to  be  one  in  rem  and  becomes  one  iri 

peraonam,  the  recognizance  standing  as  a  security  for  any  per- 
I  Bonal  judgment.    Jd.,  347 

■  17.     In  the  absence  of  mistake  or  misprision,  a  court  can  not  set 

aside  a  judgment  entered  by  it  at  a  former  term.  Dunklemann  v. 
Brunndly  438 

I  18.    In  certain  cases  where  a  judgment  has  been  entered  satis- 

fied by  a  sale  of  property,  the  title  to  which  fails,  the  purchaser  of 
!  the  proi>erty  may  obtain  a  decree  in  equity  against  the  original  de- 

\  fendant  for  the  price  he  bid.    If  the  plaintiff  in  the  judgment  was 

^  himself  the  purchaser,  he  may,  by  motion  in  the  same  cause,  have 

,  the  satisfaction  vacated  and  take  out  another  execution.    Mechan- 

ics Nat.  Bank  v.  Colehour,  470 

19.  In  view  of  the  evidence,  this  court  declines  to  interfere  with 
the  decree  dismissing  the  biil  in  the  case  presented,  the  same  pray- 

'  ing  that  a  certain  "  judgment,  execution,  levy,  sale  and  satisfaction 

of  said  judgment,"  be  set  aside,  and  complainant  be  allowed  to  pro- 
ceed in  said  suit,  and  that  a  pluries  summons  issue  in  said  suit  and 
for  general  relief .     Id.,  470 

20.  On  conflicting  evidence  the  finding  of  the  court  has  the  con- 
clusiveness of  the  verdict  of  a  jury.    Kauhnv,  Schrothf  513 

81.  Where  a  jury  has  been  waived  and  a  cause  is  tried  by  tlie 
court,  its  finding  has  the  conclusiveness  of  the  verdict  of  a  jury. 
Keating  v.  Springer ,  547 

22.  It  is  not  necessary  that  a  decree  shall  follow  the  exact  language 
'  employed  in  a  prayer  for  relief.    It  is  sufficient  if  it  substantially 

grants  the  relief  prayed  for.    Johnson-Maakestad  v.  Johnson,  593 

'  JURISDICTION— See  Appeal  and  Error,  39. 

^  1.    A  court  of  equity  can  not  sit  as  a  court  for  the  correction  of 

errors  committed  at  law.  Chicago  Waifs  Mission  y.  Excelsior  Elec- 
tric Co.,  425 

2.    To  afford  relief  where  a  party  has  been  by  mere  accident  de- 
prived of  an  opportunity  to  set  up  a  good  and  meritorious  defense 
A  he  had  to  an  action,  and  a  judgment  has  been  rendered  against  him, 

without  any  inattention  or  negligence  on  his  part,  is  one  of  the 
recognized  provinces  of  a  court  of  equity.     Id. ,  425 

8.  A  court  of  equity  will^  never  interfere  with  the  judgment  of 
a  court  of  law  upon  the  ground  of  eiTor  in  the  judgment  of  that 
court,  or  that  the  equity  court,  if  it  had  decided  the  question,  would 
have  come  to  a  different  conclusion.    Id. ,  425 

4.  The  ground  upon  which  a  court  of  equity  interferes  with  the 
judgment  of  a  court  of  law,  is  that  the  party  has  some  defense 
against  the  claim  which  has  occurred,  or  first  come  to  his  knowl- 
edge, since  the  trial  in  the  court  of  law,  whereby  it  would  be  a  virtual 
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fraud  in  the  party  recovering  at  law  to  now  insist  upon  enforcing 
his  judgment.    Jd.,  425 

5.  The  jurisdiction  of  a  court  of  equity  does  not  extend  to  the 
granting  of  a  new  trial  at  law,  or  to  the  giving  of  an  additional  hear- 
ing in  a  court  of  chancery,  because  a  party  has  by  accident  lost  an 
opportunity  to  take  an  appeal  from  a  judgment  rendered  by  a  court 
of  superior  jmrisdiction  against  him.    Id. ,  425 

6.  CJourts  of  equity  are  not  open  to  persons  who  have  a  complete 
remedy  at  law.     Geraty  v.  Druiding,  440 

7.  A  court  of  chancery  has  no  jurisdiction  to  direct  a  court  of 
law  what  it  shall  do.  It  can  act  only  upon  the  party  and  then  gen- 
erally only  by  way  of  prevention.  If  a  judgment  has  been  entered 
which  equitably  ought  not  to  be  enforced,  the  defendant  may  upon 
terms  have  an  injunction  upon  the  plain tiif  against  enforcing  it,  and 
by  thus  coercing  the  plaintiff  induce  him  to  consent  to  a  new  trial. 
Mechanics^  Nat.  Bank  v.  Colehour^     '  470 

JUSTICES— See  Forcible  Detainer,  4;  Judgments  and  Decrees,  1. 

LABOR  UNIONS. 

1.  Upon  a  petition  for  a  mandamus  to  compel  a  labor  union  to 
restore  to  membership  a  member  thereof,  who,  it  was  alleged,  had 
been  wrongfully  expelled,  this  court  holds,  no  by-laws  or  regulations 
of  the  association  regulating  such  proceedings  apjjearing  in  the  rec- 
ord, that  the  only  question  that  can  be  considered  here  is,  was  the  pro- 
cedure a  reasonable,  honest  and  fair  one,  and  it  appearing  that  the 
proceedings  of  appellee  toward  appellant  were  reasonable  and  fair, 
the  courts  will  not  interfere.    Beesley  v.  C  J.  P.  P.  &  B.  Ass^n^  278 

2.  To  secure  membership  in  a  trades  imion  by  feigning  a  qualifi- 
cation which  does  not  exist,  and  to  persist  in  retaining  membership 
after  disqualification  has  been  established,  are  offenses  warranting 
expulsion.     Id. ,  278 

LANDLORD  AND  TENANT— See  Contracts,  17;  Covenant,  2;  For- 
cible Detainer,  3,  4;  Master  and  Servant,  2. 

1.  A  lessor  may  assign  the  rent  to  become  due  upon  a  lease 
without  assigning  the  reversion.     Wineman  v.  HughsoHj  22 

2.  The  assignee  of  rent  to  become  due  may  maintain  an  action 
therefor  in  his  own  name.     Id. ,  22 

3.  Where  rent  has  been  legally  assigned  the  assignee  may  recover 
it  without  notice  of  the  assignment  to  the  lessee,  unless  the  rent  has 
been  paid  to  the  lessor,  in  which  case  such  payment  may  be  shown 
as  matter  of  defense.     Id,,  22 

4.  Where,  to  describe  an  instrument,  words  of  art  are  used,  such 
as  indenture,  deed,  etc..  which  words  import  a  seal,  a  declaration 
in  covenant  will  be  good  without  an  averment  of  sealing.    7d.,     22 

5.  Where  the  terras  of  a  lease  under  seal  have  been  changed  by 
parol,  the  new  or  substituted  agreement  must  be  the  subject  of  an 
action  of  assumpsit;  covenant  will  not  lie.    Id,,  22 

6.  The  service  by  the  landlord  upon  his  tenant  of  a  five-day 
notice  under  the  statute,  he  having  knowledge  at  the  time  of  a  sub- 
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letting  which,  under  the  lease,  was  ground  for  forfeiture,  amounts 
to  a  waiver  of  the  forfeiture  incurred  by  such  subletting.  Frazier 
V.  Caruthers,  61 

7.  .  A  judgment  in  a  forcible  detainer  suit  in  favor  of  a  landlord 
does  not  suspend  tlie  landlord's  freedom  of  action  to  enforce  his  rights 
existing  independently  of  such  judgment.     Id. ,  61 

8.  The  acceptance  by  a  landlord,  after  his  right  of  possession  was 
fixed,  of  property  from  the  tenant  in  payment  of  rent  that  had 
accrued,  is  no  waiver  of  his  right  to  enter.    Id. .  01 

9.  Upon  the  case  presented,  this  court  holds  that  sub-tenants  who 
had  been  put  out  of  possession  by  the  landlord,  who  had  the  right  of 
possession,  could  not  maintain  against  him  an  action  of  trespass. 
Id.,  61 

10.  Obiter,  a  clause  of  re-entry  in  a  lease  is  binding  upon  sub- 
tenants.    Co/?i?u?mis  oj!)mio  is  evidence  of  the  law.    /d.,  61 

11.  Where  a  landlord  fails  to  remove  from  the  demised  premises 
chattels  belonging  to  him  and  not  included  in  the  lease,  such  failure 
does  not  constitute  an  eviction  of  the  tenant  from  the  portion  of  the 
premises  occupied  by  such  chattels.  The  proper  remedy  of  the  ten- 
ant is  to  remove  the  chattels  and  charge  the  expense  to  his  landlord. 
Baumgardner  v.  Consolidated  Copying  Co.,  74 

12.  The  lease  of  a  portion  of  a  building  leaves  the  responsibility 
for  what  is  not  demised  upon  tlie  landlord.     Payne  v.  Irvin,        105 

13.  Tlie  duty  rests  upon  the  occupants  of  a  building  at  least  to 
exercise  reasonable  care  to  see  that  their  sign  is  kept  in  a  condition 
not  to  fall  upon  persons  uj)on  the  sidewalk  below.  Whether  the 
occupants  are  responsible  to  one  injured  by  the  fall  of  a  sign  abso- 
lutely without  regard  to  care,  qucere.    Id.,  105 

14.  The  fact  being  that  the  owner  of  a  building  situated  upon 
leased  ground  agreed  with  a  tenant  that  he  should  enter  into  pos- 
session of  the  building  and  pay  the  taxes  and  ground  rent,  also  hav- 
ing an  option  to  purchase,  and  the  tenant  totally  failed  to  pay  the 
ground  rent  and  taxes  and  failed  to  purcliase  the  building,  the  ten- 
ant having  been  finally  defeated  in  an  action  of  forcible  detainer, 
and  suit  brought  against  his  bondsmen  in  an  appeal  taken  in  that 
action,  this  court  holds,  first,  that  the  tenant's  agreement  to  pay  the 
taxes  and  gi*ound  rent  was  a  valid  agreement  in  consideration  of  the 
use  of  the  building  and  was  not  within  the  statute  of  frauds,  and 
second,  that  the  owner  of  tlie  building  was  entitled  to  recover  in  his 
action  on  the  appeal  bond  the  amount  of  the  taxes  and  ground  rent 
that  the  tenant  had  failed  to  pay,  and  which  he  had  been  compelled 
to  pay  to  protect  his  title.    Neagle  v.  Kelly,  234 

15.  The  fact  that  the  execution  of  a  lease  was  not  denied  by  veri- 
fied plea,  is  a  sufficient  answer  to  the  allegation  herein,  that  the  exe- 
cution tliereof  was  beyond  the  corporate  powers  of  the  tenant,  a 
corporation,  and  therefore  ultra  vires  and  void;  besides,  having  en- 
tered, the  defendant  was  estopped  to  make-  such  defense.  N.  W. 
Br*g  Co.  v.  Manion,  424 
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16.  In  actions  based  upon  the  lease  of  certain  real  estate,  said 
actiofiLS  having  been  finally  consolidated  and  tried  as  one  case,  no 
propositions  of  law  having  been  submitted,  and  the  alleged  errors 
herein  complained  of  relating  entirely  to  the  admission- and  weight 
of  evidence,  this  court,  no  error  appearing,  declines  to  interfere  with 
the  judgment  for  the  plaintiff.    Keating  v.  Springer,  547 

17.  Where  husband  and  wife,  each  owning  in  severalty  an  eighty 
acre  tract  of  land,  made  a  joint  lease  of  said  land  to  a  tenant,  such 
tenant  is  estopi)ed  from  denying  his  liability  to  the  lessors  jointly,  or 
that  they  are  the  joint  owners  of  the  property.     CantweU  v.  Moore, 

656 

18.  Each  of  the  lessors  having  conveyed  his  eighty  acre  tract  to 
another  party,  and  the  lessee  having  paid  a  portion  of  the  rent  to  such 
grantees  jointly,  and  having  promised  to  pay  the  balance,  such 
grantees  can,  on  default,  maintain  a  joint  action  against  the  tenant 
for  the  rent,  and  the  tenant  is  estopped  from  setting  up  the  owner- 
ship of  the  tracts  in  severalty.    Id,f  656 

LIMITATIONS— See  Account,  2. 

1.  In  cases  of  torts  arising  out  of  contracts,  the  statute  of  limita- 
tions begins  to  rim  at  the  date  of  the  tort  or  breach  of  duty,  and  not 
when  the  damage  ensues.  Pennsylvania  Co,  v.  C  M,  <Sb  St.  P.  R. 
R,  Co.,  132 

MANDAMUS— See  Labor  Unions. 

MASTER  AND  SERVANT. 

1.  To  render  a  master  responsible  for  the  act  of  his  servant,  the 
act  must  have  been  committed  bona  fide  by  his  servant  as  such  and 
in  the  line  of  his  employment.     Chicago  City  Ry.  Co.  v.  Mogk,      17 

2.  In  tlie  case  presented,  this  court  holds,  the  defendant  having 
hired  the  plaintiff,  and  as  part  of  his  wages  agreed  to  furnish  him 
rooms  to  live  in,  the  employment  and  rental  being  for  no  specific 
time,  that  after  appellee  quit  appellant's  employ  he  was  merely  a 
tenant  by  sufferance,  and  might  be  put  out  on  reasonable  notice,  no 
unnecessary  severity  being  used.    Eichengreen  v.  Appel,  19 

8.  Where,  for  a  contract  price,  a  liveryman  furnishes  a  coach, 
team,  harnesses  and  driver  to  convey  a  party  to  a  place  and  by  a 
route  designated  by  the  party  hiring,  the  liveryman  is  only  responsi- 
ble for  ordinary  and  reasonaWe  care  in  the  premises.  Payne  v.  Hal- 
stead,  97 

4.  In  an  action  brought  to  recover  damages  for  an  injury 
received  by  one  of  the  passengers  through  the  capsizing  of  a  coach, 
it  was  error  for  the  court  to  instruct  the  jury  that  if  the  driver 
failed  to  exercise  the  utmost  care  and  skill,  and  by  reason  of  such 
failure  an  accident  occurred,  the  liveryman  was  responsible;  likewise 
that  it  was  the  duty  of  the  Uveryman  to  furnish  a  driver  acquainted 
with  the  route  pursued.    Id,  97 

5.  The  fact  that  the  coach  was  upset  was  prima  facte  evidence 
that  there  was  negligence  on  the  part'of  the  liveryman,  but  it  was 
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only  required  in  order  to  rebut  the  presumption,  that  he  show  that 
he  had  exercised  ordinary  care  and  prudence.    Id.,  97 

6.  An  employer  left  his  bookkeeper  checks  payabl©  to  his  order, 
to  be  used  in  his  business,  and  the  bookkeeper  wrongfully  indorsed  one 

*  to  appellant,  but  subsequently  replaced  the  amount  to  the  former's 

credit;  this  court  holds  that  such  act  of  the  bookkeeper  extinguished 
appellant's  liability  to  the  employer.    Kahn  v.  Wolf,  192 

7.  In  an  action  for  work  and  labor,  where  the  plaintiff  had  lived 
in  defendant's  family  for  a  period  of  years,  the  controversy  being  as 
to  whether  she  worked  under  a  contract,  or  lived  with  defendant  as 
a  member  of  his,  family  under  such  circumstances  that  the  law  will 
not  imply  a  promise  to  pay  for  the  work  done,  held^  it  was  error  to 
so  instruct  the  jury  as  to  make  the  result  depend  upon  whether 
plaintiff  rendered  services  at  the  request  of  defendant.  McClory  v. 
Lancaster,  212 

8.  A  plaintiff  has  the  same  legal  right  to  prove  a  special  contract 
of  hiring  under  the  common  counts  as  he  has  to  rely  on  an  implied 
contract,  and  given  defendants  are  bound  to  know  this  and  be  pre- 
pared to  meet  any  evidence  that  the  plaintiff  may  introduce  to  sus- 
tain his  pleadings.     Chicago  -S.  <&  B.  P.  Co.  v.  Johnson,  224 

9.  Upon  rehearing,  this  court  reverses  the  judgment  for  the 
plaintiff,  it  being  apparent  tliat  the  jury  allowed  him  compensation 
for  a  period  antedating  thb  formation  of  defendant  corporation. 
Id,,  224 

10.  There  is,  in  all  contracts  of  employment  requiring  skill,  an 
implied  undertaking  that  the  party  employed  to  do  such  work  has, 
and  will  use,  the  skill  and  knowledge  requisite  for  the  employment. 
Barnes  v.  Sisson,  327 

11.  In  an  action  brought  to  recover  for  labor  rendered  in  writing 
a  play,  it  is  proper  to  admit  evidence  going  to  Show  that  the  work 
was  not  properly  done.     Id. ,  827 

12.  In  the  case  presented,  this  court  holds  that  the  defendant  was 
not  required  to  file  an  affidavit  of  merits  until  tlie  cause  was  reache<l 
for  trial.     Id.,  327 

13.  A  bookkeeper  is  neither  a  laborer  nor  a  servant  in  view  of 
"An  Act  to  Protect  Employes  and  Laborers  in  Their  Claims  for 
Wages"  (3  Starr  &  C.  111.  Stats.    828),  and   the    act   concerning 

•        voluntary  assignments,  relating  to  preferred  claims  for  wages  (I 
Starr  &  C.  lU.  Stats.  1305).    Signor  v.  Webb,  338 

14.  Upon  the  petition  of  an  ex-bookkeeper  of  an  insolvent  firm 
for  the  allowance  of  the  balance  due  him  upon  the  account  of  his 
salary  as  a  preferred  claim  in  his  favor  as  a  setvant,  the  court  holds 
that  the  claim  for  the  full  amount  should  be  allowed  to  participate 
jpro  rata  in  the  distribution  of  said  insolvent  estate,  and  that  no 
part  thereof  should  be  paid  him  as  a  preferred  claim.  £d,,         338 

15.  A  traveling  salesman  is  not  **  a  laborer,  servan^r  employe 
within  the  meaning  of  the  statutes  authorizing  a  preferential  pay- 
ment out  of  the  assets  "  of  his  insolvent  employer's  estate.  Eppst^in 
V.  Webb,  '  361 
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16.  The  burden  of  proof  is  upon  the  employer  to  show  that  he 
was  justified  in  discharging  his  employe  during  the  teim  of  the  em- 
ployment.    Norris  v.   Taliaferro,  859 

17.  Where  a  contract  requires  an  employe  to  devote  all  the  time 
necessary  to  the  prosecution  of  the  business  and  to  use  his  best  efforts 
in  promoting  tlie  int^jrests  of  the  employer,  a  justifiable  discharge 
will  be  made  out  where  it  is  shown  tiiat  the  employe  failed  in  either 
one  of  such  requirements,  and  it  is  eri-oneous  to  instruct  the  jury  that 
the  burden  is  upon  the  employer  J»  establish,  by  a  preponderance  of 
the  evidence,  that  the  employe  did  not  devote  the  necessary  time  to 
the  business,  and  that  he  did  not  exert  his  best  efforts  to  promote  .the 
interests  of  the  employer.    Id.,  359 

18.  An  employe  assumes  all  the  ordinary  risks  of  the  service 
which  he  undertakes;  and  this  includes  the  risk  of  occasional  negli- 
gence or  unskillfulncss  on  the  part  of  his  fellow -servants  engaged  in 
the  same  line  of  duty  or  incidental  thereto,  provided  the  employer  has 
•not  been  guilty  of  negligence  in  employing  or  retaining  such  fellow- 
servants.    Fitzgerald  v.  Honkomp,  365 

19.  A  master  is  liable  for  an  accident  which  happens  in  conse- 
quence of  an  improper  and  inconsiderate  order,  such  as  no  one  exer- 
cising ordinary  care  would  have  given,  when  such  order  is  given  by 
a  foreman  or  superintendent,  having  authority  not  only  to  give  ordera 
as  to  work,  but  to  discharge  the  person  to  whom  it  is  given;  but  if 
an  accident  happens  from  some  negligence  of  the  foreman,  which 
negligence  related  to  tlie  foreman's  duties  as  a  co-laborer  with  the 
person  injured,  and  which  might  just  as  readily  have  happened  with 
one  having  no  such  authority,  the  master  is  not  liable,    /cf.,        805 

20.  No  recovery  can  be  had  under  the  common  counts,  the  decla- 
ration containing  no  others,  in  an  action  for  damages  resulting  from 
the  breach  of  a  special  contract  of  service.     Bean  v.  Elton,         442 

21.  All  employes  take  upon  themselves  the  ordinary  risks  inci- 
dent to  a  given  employment.  If  an  employe  knows  of  a  defect  or 
danger,  and  yet  continues  to  make  use  of  the  defective  appliance, 
and  to  incur  the  danger,  he  is  regarded  as  having  assumed  the  risk. 
C.  <fc  O,  W.  R,  R.  Co,  V.  Travis,  466 

22.  If  the  employe  continues  to  work  because  of  a  promise  by  the 
employer  to  repair  the  defect,  there  is  then  no  such  presiiinption  of 
an  asdumption  or  the  risk.     Id.,  403 

23.  In  an  action  brought  to  recover  the  pecmiiary  loss  to  the  next 
of  kin  through  the  death  of  an  employe,  the  same  being  alleged  to 
have  taken  place  through  the  negligence  of  the  employer,  it  is 
proper  to  admit  evidence  as  to  the  habits  and  character  of  the 
deceased,  so  far  as  it  affected  the  pecuniary  relations  of  the  next  of 
kin  with  him,  and  the  support,  if  any,  they  were  receiving,  or  were 
likely  to  receive  from  him,  or  were  giving  to  him.     Id.,  466 

24.  In  an  action  brought  to  recover  for  damages  suffered  through 
the  death  of  an  employe  of  defendant  company,  alleged  to  have 
been  occasioned  through  its  negligence,  this  court  holds  that  an 
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I  employe  of  and  stockholder  in  said  company  properly  called  by 

plaintiff  to  testify  against  hjs  interest,  could,  upon  cross-examination, 
likewise  be  asked  as  to  what  deceased  said  when  he  was  about  to 
take  the  step  that  resulted  in  his  death.  Dunham  Tounng  <Sb  Wreck- 
ing Co.  V.  Christiansen,  523 

25.  In  an  action  upon  due  bills  issued  to  plaintiff  for  work  done 
for  certain  contractors,  the  main  questions  being  as  to  the  authority 
of  the  bookkeeper  of  said  contractors  to  issue  the  same,  and  the  sub- 
sequent ratification  thereof  by  them,  this  court  holds  as  proper  the 
allowance  of  evidence  to  go  to  the  jury  of  otlier  orders  issued  at  the 
same  time  and  the  subsequent  payment  of  them  by  said  contractors, 
and  declines  to  interfere  w^th  the  judgment  against  them.  McOil- 
lis  V.  Anderson^      ,  601 

26.  In  an  action  brought  by  a  servant  to  recover  for  personal  in jiu^es 
alleged  to  have  been  suffered  through  the  negligence  of  her  employer, 
with  regard  to  that  portion  of  his  premises  in  connection  with  an 
elevator,  this  court  holds  that  there  was  no  act  of  negligence,  as 
charged  in  the  declaration,  proven  against  the  defendant:  that  the 
great  preponderance  of  the  evidence  shows  the  plaintiff  to  have  been 

/  grossly  negligent  upon  the  occasion  of  the  injury,  and  holds  that  the 

judgment  for  the  plaintiff  can  not  stand-    Aurora  Cotton  Mills  v. 
Ogert,  •  634 

MECHANICS'  LIENS. 

1.  There  is  no  peculiar  rule  of  pleading,  especially  and  only  appli- 
cable to  petitions  for  mechanic's  liens.     Benner  v.  Schmidt y         304 

2.  If  there  be  any  discrepancy  between  the  contract  attached  as 
an  exhibit  and  the  description  of  it  in  the  petition  in  a  mechanic's 
lien  case,  the  exhibit  governs.     Id, ,  304 

3.  Where  a  contractor  caiTies  out  his  contract  to  furnish  material, 
but  not  as  punctually  as  the  contract  provided,  damages  for  the  delay 
may  be  recouped  from  the  contract  price;  such  conti*actor,  having 
complied  with  the  statute  touching  mechanics*  liens,  is  entitled  to  a 
lien.    Id.,  304 

4.  Chap.  82,  R.  S. ,  can  have  no  application  to  the  relations  of  a 
husband  with  a  contractor  or  his  sub-contractor  touching  a  contract 
entered  into  by  such  husband  concerning  work  on  a  house  belonging 
to  his  wife.    McOraw  v.  SiorkCj  311 

5.  Upon  a  petition  for  a  mechanic's  hen,  no  question  of  law  being 
involved,  this  court  declines,  in  view  of  the  evidence,  to  interfere 
with  the  judgment  for  the  petitioner.     Albreeht  v.  Kraisinger,    313 

6.  A  person  can  not  lawfully  make  payments  to  a  conti-actor  or 
his  order,  without  a  sworn  statement,  to  the  injury  of  a  sub-con- 
tractor, and  against  the  express  prohibition  of  the  statute  concerning 
mechanics'  liens.     Chicago  Sash,  Door  <&  Blind  Mfg,  Co,  v.  Shato, 

618 
MORTGAGES. 

1.    Upon  a  bill  filed  against  a  husband  and  wife  to  foreclose  a 

mortgage  given  by  them  upon  property  of  the  wife  to  secure  ad- 
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vanced  and  sales  to  be  made  to  them,  the  evidence  showing  tliat  such 
advances  and  sales  were  made  to  the  husband  alone,  this  court  de- 
clines, in  view  of  such  fact,  there  being  no  evidence  tliat  the  wife 
ever  had  anv  interest  in  the  business  of  the  husband,  to  interfere 
with  the"  decree  for  the  defendants.  Browns  dt  Manzanares  Co.  v. 
Sampson,  808 

2.  Upon  a  bill  filed  to  foreclose  a  mortgage  ujwn  an  undivided 
one-third  of  certain  real  estate,  the  same  being  given  imder  a  con- 
tract of  settlement  between  complainant  and  one  of  the  defendants, 
this  coiui;  holds  that  the  evidence  fails  to  show  that  there  was  being 
pledged  only  the  incumbered  interest  which  said  defendant  had  at 
one  time  conveyed  to  a  person  named;  that  no  valid  consideration 
appears  for  the  alleged  agreement  to  release  the  mortgage  in  ques- 
tion and  to  deliver  up  the  note  secured  thereby;  that  it  was  not  error 
idt  the  trial  court  to  fail  in  its  decree  to  give  any  reason  for  the  dis- 
missal of  the  cross-bill  filed  by  said  defendant,  other  than  that  it  was 
for  want  of  equity,  and  declines  to  interfere  with  the  decree  for  the 
complainant.     Irwin  v.  Broicn,  412 

8.  Tlie  party  who  challenges  a  sale  on  account  of  irregularities 
that  may  have  intervened,  must  be  diligent  in  discovering  that 
which  he  alleges  will  avoid  the  sale,  and  diligent  in  liis  application 
for  relief.     Cornell  v.  Newkirk^  ^  487 

4.  A  sale  ahd  the  execution  of  a  conveyance  thereunder  not  in 
compliance  with  a  statute  relating  to  foreclosures  will  not  be  con- 
sidered void  unless  the  same  expressly  declares  tliat  sales  made 
without  compliance  with  its  provisions  shall  be  void,    /d.,  487 

5.  In  the  case  presented,  this  court  holds  that  the  illegal  mort- 
gage sale  was  one  which  might  have  been  set  aside  had  application 
been  made  in  proper  time,  but  that  the  circumstances  show  inexcus- 
able laches  on  the  part  of  the  mortgagor,  and  furthermore  that  he 
acquiesced  thei'ein,  and  that  the  equity  of  complainant  herein,  who 
had  paid  nothing,  and  who  before  he  took  a  conveyance  was  in- 
formetl  by  the  mortgagor,  his  grantor,  that  he  had  no  interest,  can 
not  be  greater  tlian  that  of  the  grantor,  and  that  he  is  chargeable 
with  direct  notice  that  the  mortgagor  had  acquiesced  in  the  fore- 
closure sale,  and  that  he  made  no  claim  to  the  property  involved. 
Id.,  487 

MUNICIPAL  CORPORATIONS-^ee  Appeal  and  Error,  27, 

1.  A  jury  must  be  presumed  to  know  that  smoke  from  chimneys 
is,  in  large  cities,  botli  injurious  and  annoying.  Marshall  Field  <& 
Co.  V.  City  of  Chicago y  410 

2.  Where  damages  are  claimed  to  pro^x^rty  not  taken  for,  but 
injure<l  by  a  public  work,  it  is  not  the  effect  uix>n  a  part  or  a  single 
piece  of  property,  but  on  the  whole  together,  that  must  be  con- 
sidered.    Osgood  V.  City  of  Chicago,  582 

3.  Where  there  are  buUdings  attached  to  the  realty  there  can  be 
no  recovery  as  to  them  imless  the  entire  property  claimed  to  be  dam- 
aged has  been  depreciated  in  value  by  the  construction  of  the  public 
improvement.     itZ.,  582 
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4.  There  can  be  no  recovery  of  damages  by  the  land  owner  where 
by  reason  of  the  improvement,  his  property  is  benefited.    Id.,     532 

5.  There  being  no  claim  in  the  case  presented  that  the  work  in 
question  was  not  done  skillfully  and  diligently,  this  court  holds  there 
can  be  no  recovery  for  rents  lost  while  the  same  was  being  done. 
Id.,  532 

6.  In  an  action  brought  to  recover  from  a  municipality  for  an 
injury  received  while  using  one  of  its  highways,  the  plaintiff  can, 

3  only  recover  upon  affirmative  proof,  by  a  preponderance  of  the  evi- 

dence, that  the  same  was  guilty  of  wrongful  act  or  neglect.  ^  City 
of  Bock  Island  v.  Carlin,  610 

7.  An  instruction  in  such  case  directing  a  verdict  for  the  plaintiff 
upon  the  sole  condition  that  he  was  exercising  reasonable  care  and 
diligence  at  the  time  of  the  accident  should  not  be  given.    Jd.,    610 

8.  It  can  not  be  said  as  a  matter  of  law  that  a  city  must  close  a 
street  while  changing  its  grade,  or  become  liable  for  all  damages 

f  occasioned  by  its  condition  to  persons  using  it  with  full  knowledge 

of  such  condition.    7d.,  610 

9.  In  the  case  presented,  this  court  holds  that  the  charges  of  neg- 
ligence are  not  proved  against  the  defendant,  that  the  plaintiff  was 

^  injured  through  his  own  want  of  care,  and  that  the  judgment  in  his 

favor  can  not  stand.    Jd.,  610 

I  MUTUAL  BENEFIT  ASSOCIATIONS— See  Insurance— Life,  1,  2, 8,  4. 

NEGLIGENCE— See  Actions,  3;  Judgments  and  Decrees,  8;  Municipal 
Corporations,  9;  Personal  Injuries,  5;  Railroads,  1,  2,  4,  7. 

1.  Wilful  or  careless  neglect  by  a  defendant  of  his  cause  will  gen- 
erally prevent  him  from  relief  from  the  consequences,  even  if  he 
have  merits,  whether  the  case  be  in  chancery  or  at  law;  and  the 
negligence  of  his  attorney  is  the  negligence  of  the  party.  Schultz 
V.  Meiselbar,  233 

NEGOTIABLE  INSTRUMENTS— See    Banks;   Judgments   and    De- 
crees, 9;  Trust  Deeds,  4,  6,  8. 

1.  An  indorsement  on  a  note  in  the  form  of  a  guaranty  will  pass 
the  title  and  also  bind  the  guarantor,  the  same  consideration  that 
supported  the  transfer  supporting  the  guaranty;  and  the  words  **  for 
value  received  "  thereon  are  a  sufficient  expression  of  consideration  on 
the  face  of  the  writing  itself,  and  the  writing  being  in  evidence,  no 
other  proof  of  consideration  is  necessary.    Packer  \.  WetJierelly      95 

2.  The  title  of  an  indorsee  of  negotiable  paper  before  maturity 
can  only  be  affected  by  bad  faith.  Negligence,  knowledge  of  suspi- 
cious circumstances  or  means  of  ascertaining,  is  not  enough.  Thayer 
V.  Richard,  195 

3.  Upon  appeal  from  a  judgment  entered  in  a  case  tried  by  the 
court,  involving  certain  notes,  no  question  of  law  being  presented, 
and  the  evidence  having  been  conflicting,  this  court  affirms  the 
judgment     Tolmanv.  Crane,  237 

4.  In  an  action  brought  against  the  president  and  treasurer  of  a 
corporation  individually,  to  recover  upon  a  promissory  note  signed 
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by  them,  with  theh*  official  designations  added,  wliich  note  was 
given  for  a  debt  of  the  corporation,  this  court  holds  that  it  was  for 
the  juiy,  in  arriving  at  their  verdict,  to  determine  whether  it  was 
tlie  intention  of  the  parties  tliat  the  note  should  be  treated  as  the 
obligation  of  the  corporation,  or  of  the  signers  individually,  and  the  1 

jury  having  been  correctly  instructed,  tliis  court  will  not  disturb 
their  finding  for  the  plaintiff.  McNeil  v.  The  Shcberdb  Carqiieville 
Lithographing  Co.j  297 

6.  Although  proof  of  fraud  or  illegality  in  the  making  or  original 
circulation  of  a  note  will  cast  upon  the  holder  the  burden  of  prov- 
ing that  he  is  such  for  value,  this  is  a  rule  of  evidence  only,  and  not 
of  pleading.     Bemisv,  HoimeVf  317  .^ 

6.  Such  holder  will  be  presumed  to  be  a  bona  fide  holder  with- 
out notice /in  the  absence  of  proof  to  the  contrary,  and  under  the 
statute  of  this  State,  his  right  can  only  be  challenged  by  special  plea. 
Notice  after  receipt  of  the  note  cuts  no  figure.    Jd.,  317 

7.  In  an  action  brought  upon  a  promissory  note  by  an  indorsee,  f 
a  judgment  having  been  obtained  below  by  the  plaintiff,  though  for 

a  less  amount  than  he  claimed  to  be  due,  tlie  only  dsp  ite  being  as 
to  a  certain  offset,  this  coiurt  holds  that  tte  difference,  if  any, 
between  the  exact  amount  due,  and  tliat  found  by  the  verdict,  is  so 
trifiing  and  inconsiderable  as  not  to  warrant  a  re-trial,  and  affirms 
the  judgment  of  the  trial  court.     Engle  v.  Fischer,  362 

8.  Where  a  warrant  of  attorney  authorizes  a  confession  of  judg- 
ment upon  a  note  **  at  any  time,"  it  may  be  done  att  any  time  after 
the  delivery  of  the  note.    Elkina  v.  Wolfe,  376 

9.  In  the  case  presented,  this  court  holds,  in  view  of  the  evidence, 
that  the  intention  of  the  parties  to  the  note  in  question,  was  to 
empower  the  entering  of  judgment  upon  it  at  any  time  after  it  was 

given,  in  accordance  with  the  usual  course  and  custom  of  business  ^ 

where  judgment  notes  are  resorted  to.    Id. ,  376 

10.  Sec.  2,  Chap.  98,  R.  S. ,  does  not  apply  to  a  draft  drawn  by  a 
person  out  of  this  State,  against  a  person  herein,  nor  against  the 
drawee  of  such  draft.    Hall  v.  Cox,  383 

11.  A  note  being  specially  counted  on,  an  unverified  plea  of  non- 
assumpsit  does  not  put  its  execution  in  issue.    Hansen  v.  Hale,    474 

12.  The  filing  of  an  affidavit  of  merits  with  such  plea  in  the  case 
presented,  did  not  dispense  with  the  necessity  by  defendant  of  veri- 
fying his  plea  as  provided  by  Section  34  of  the  Practice  Act,  if  he 
w^anted  to  deny  the  execution  of  the  note.    Id. ,  474 

13.  The  bill  of  exceptions  iii  such  case  being  barren  of  any  objec- 
tion to  the  reading  of  the  note  in  question  in  evidence,  either  with  or 
without  proof  of  its  execution,  no  objection  can  be  raised  herein. 
Id.,  474 

14.  In  an  action  brought  to  recover  upon  a  promissory  note,  a  plea 
of  set-off  being  interposed  for  damages  alleged  to  have  been  sus- 
tained by  reason  of  the  defective  condition  of  certain  material 
bought,  the  note  in  question  having  been  given  for  a  balance  due  for 
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said  material,  the  evidence  liaviDg  been  conflicting,  this  court 
declines  to  interfere  with  the  judgment  for  the  plaintiffs.  Kouhn 
V.  Schroth,     '  513 

15.  Where  a  judgment  has  been  entered  upon  a  judgment  note, 
and  the  defendant  is  permitted  to  come  in  and  defend,  no  terms  be- 
ing imposed,  it  is  his  right  to  offer  any  evidence  admissible  under 
his  plea  of  the  general  issue.     Teuber  v.  Schumacher^  577 

16.  While  neither  failure  nor  want  of  consideration  can  be  shown 
under  this  plea,  payment  may.    Id.,  577 

17.  In  the  case  presented,  the  plaintiff  had,  after  the  maturity  of 
the  note  involved,  received  on  account  of  the  defendant  more  than 
the  amount  of  the  note,  and  the  question  whether  he  was  entitled  to 
have  this  money  applied  upon  the  note  dei)ending  upon  the  state  of 
the  accounts  between  the  parties,  this  court  holds  that  he  should  have 
been  permitted  to  show  and  have  examined  such. accounts.    Id.,  577 

*  18.  Tlie  holder  of  a  judgment  note  may  agree  that  he  will  not 
have  judgment  entered  thereon  for  a  reasonable  time.  Morgan  v. 
Park  NaVl  Bank,  583 

NEW  TRIALr— See  Jurisdiction,  5;  Practice,  18. 

1.  Appellants  claim  that  they  were  surprised  by  the  evidence 
adduced  upon  the  trial;  held,  to  have  been  an  insufficient  ground 
for  granting  a  new  trial.    Helhnan  v.  Schwartz,  84 

2.  A  party  moving  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  to  meet  evidence  offered  on  the  trial,  must  show 
that  he  has  been  guilty  of  no  negligence  in  not  discovering  and 
producing  it  upon  the  former  trial.  Chicago  E,  <Sb  B,  P.  Co,  v. 
Johnson,  234 

3.  Where  it  is  assigned  as  a  reason  for  a  new  trial  that  "  the 
verdict  rendered  by  the  jury  was  contrary  to  law  and  the  testimony 
produced  at  the  trial,"  only  the  point  that  the  verdict  was  for  the 
wrong  party  is  raised,  not  that  it  was  too  much.    Payne  v.  McLean, 

354 

NUISANCES— See  Deam  Shops,  1;  Personal  Injuries,  8;  Streets  and 
Alleys. 

PARENT  AND  CHILD— See  Fraudulent  Conveyances,  1;  Trover,  3. 

PARTIES— See  Actions,  2;  Trust  Deeds,  8. 

PARTNERSHIP— See  Contracts,  2;  Trade  Names,  2. 

1.  Where,  in  a  given  case,  creditors  of  a  partnership,  upon  its 
dissolution,  agree  that  if  certain  goods  are  transferred  to  ope  of  the 
partners  by  the  others  they  will  release  the  partners  making  such 
transfer  from  liability  and  Jook  solely  to  the  remaining  partner,  he 
assuming  the  debts  and  agreeing  to  pay  them,  it  is  proper  to  hold — 
such  transfer  being  made — that  the  novation  was  supported  by  a  good 
consideration  and  was  a  valid  release  of  the  other  partners.  Hell- 
man  V.  Schwartz,  84 

2.  After  a  dissolution  of  a  partnership,  either  partner  may  re- 
ceive a  debt  due  the  firm,  notwithstanding  an  agreement  between 
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the  partners,  of  which  a  debtor  has  notice,  that  one  of  their  number, 
or  a  third  person,  dhall  alone  collect  and  pay  the  debts.  Hansen  v. 
Miller,  550 

3.  Such  rule  does  not  apply  where  ordinary  partnership  effects 
have  been  assigned  so  as  to  vest  the  legal  or  equitable  interest  of  the 
partnership  in  the  assignee,  the  debtor  having  notice  thereof.    Jd., 

550 
PARTY  WALLS— See  Ck)NTRACTS,  6. 

1 .  When  the  right  to  take  down  a  party  wall,  because  it  has  become 
unsafe,  exists,  the  party  who  tak&s  it  down  without  the  consent  of 
the  other,  must  exercise  reasonable  care  to  do  his  neighbor  no  un- 
necessary harm;  but  the  support  which  the  building  of  the  neighbor 
needs  in  place  of  the  wall,  mujst  be  provided  by  himself.  Maypole 
V.  Forsyth,  494 

PERSONAL  INJURIES— See  Comparative  NEOLiaENCE. 

1.  The  admission,  in  the  case  presented,  of  evidence  going  to  show 
that  the  plaintiff  had  no  means  of  support,  except  from  the  earnings 
of  her  husband,  to  recover  damages  for  whose  death  the  action  w^as 
brought,  was  improper.     The  John  Morris  Co.  v.  Burgess,  27 

2.  The  fact  of  the  explosion  of  a  steam  boiler  causing  injury  to  a 
person  lawfully  present,  who  sustains  no  relation  of  employment  or 
duty  to  the  person  operating  or  controlling  the  boiler,  is  prima  facie 
evidence  of  negligence  in  those  having  the  management  of  it.    Id., 

27 

\^  8.    The  owner  of  a  boiler,  operating  it  for  his  own  private  business, 

\  is  not  in  the  position  of  one  maintaining  a  nuisance,  and  is  not  an 

insurer  of  the  safety  of  the  boiler,  but  is  only  bound  to  exercise  rea- 
sonable care  in  keeping  it  in  repair  and  in  the  selection  of  persons  to 
operate  it.    Id.,  27 

4.  Where  a  person  voluntarily  places  himself  in  a  position  of  great 
peril,  he  is  bound  to  exercise,  not  merely  ordinary  care,  but  care  in 
accordance  with  the  conditions  ^urroimding  him.  C  <fe  E.  L  R.  R. 
Co.  V.  Roberts,  179 

5.  In  personal  injury  cases,  all  the  circumstances  attending  an 
accident  must  be  taken  into  accoimt  in  determining  whether  any 
negligence  by  the  plaintiff  contributed  to  the  injury  barring  his 
action,  and  it  is  for  the  jury  to  take  those  circumstances  into  ac- 
count.   Hobbold  V.  Chicago  Sugar  Refining  Co.,  418 

6.  It  is  not  proper  in  personal  injury  cases  to  instruct  the  jury  as 
to  what  particular  acts  were  or  were  not  consistent  with  the  exer- 
cise of  due  cai'e.  That  is  always  for  the  jury  to  determine.  C,  & 
N.  W.  Ry.  Co.  V.  Mueller,  461 

7.  Where  an  action  is  brought  in  this  State  to  recover  for  a  per- 
sonal injury  suffered  in  another  Stat«,  the  law  of  the  latter  governs 
as  to  the  rights  of  the  litigants,  and  the  former  as  to  the  remedy. 
C.  (St  N.  W.  Ry.  Co.  v.  Tuite,  538 

PLEADING— See  Bills  op  Exceptions,  5,  6;   Mechanics'  Liens,  1; 
Practice,  9, 10,  20,  21,  22;  Real  Property,  2, 
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PLEADING.    Continued, 

1.  A  bill  of  exceptions  is  regarded  as  a  pleading  by  the  party  at 
whose  instance  it  is  made,  and  is  not  to  be  construed  favorably  to 
him.    O' Berne  v.  Robins,  70 

2.  An  averment  of  a  conclusion  is  not  good  pleading,but  th&  facts 
from  which  that  conclusion  follows  should  be  clearly  stated. 
Oerrity  v.  Brady,  208 

3.  ReUef  can  not  be  granted  for  matters  not  charged.  New  Era 
Oaa  Fuel  App,  Co,  v.  Shannon,  477 

4.  Certainty  in  pleading  is  as  essential  in  chancery  as  at  common 
law.    Id.,  477 

PRACTICE— See  Bills  of  Exceptions;  Contracts,  15, 16;  Witnesses,  1. 

1.  A  court,  upon  the  coming  up  of  a  case  for  trial,  has  the  dis- 
cretion to  allow  the  formal  issue  to  be  made  instanter  by  the  filing 
of  a  replication;  and  if  any  ground  arises  therefrom  for  a  continu- 
ance, the  defendant  should  file  an  aSidavit  and  make  it  the  basis  of 
a  motion  to  the  court,  otherwise  the  question  can  not  be  presented 
here.    Sisson  v.  Pearson,  81 

2.  Questions  not  properly  presented  by  the  bill  of  exceptions  can 
not  be  considered.    Id.,  81 

3.  An  engagement  in  a  justice  court  has  never  been  regarded  as 
a  sufficient  excuse  for  the  absence  of  a  party  or  his  attorney  from  a 
trial  in  the  Circuit  Court,  and  the  refusal  of  the  judge  to  delay  a 
trial  on  that  ground  is  not  an  abuse  of  judicial  discretion.  Packer 
V.  Wetherell,  95 

4.  Where  a  bill  of  exceptions  contains  the  words  "the  clerk  will 
here  insert,"  referring  to  the  deposition  of  a  witness,  and  a  certified 
copy  of  the  deposition  is  attached  to  the  clerk's  copy  of  the  bill,  the 
deposition  is  not  thereby  made  a  part  of  the  record.  Wright  v. 
aHffey,  115 

5.  Inferences  in  respect  to  a  bill  of  exceptions  are  not  to  be  drawn 
favorable  to  the  xmrty  at  whose  instance  it  is  made.  Wesselhoeft  v. 
Cudahy  Packing  Co, ,  128 

6.  The  facts  being  that  a  judgment  for  plaintiffs  in  an  attachment 
suit  was  reversed  by  the  Appellate  Court,  and  thereafter  a  garnishee 
suit  was  commenced  against  the  same  defendants  for  the  same  cause 
of  action,  and  subsecjuent  to  the  commencement  of  the  garnishee 
proceedings  a  writ  of  error  to  the  Supreme  Court  was  sued  out  upon 
the  judgment  of  reversal  in  the  Appellate  Court,  this  court  holds 
that  the  defendants  were  not  entitled,  upon  motion,  to  an  order 
re(iuiring  plaintiffs  to  elect  which  suit  they  would  proceed  with,  and, 
upon  their  failure  to  elect,  to  an  order  dismissing  the  garnishee  suit. 
Blumenthal  v.  Taylor,  139 

7.  Upon  a  motion  by  a  party  to  stay  or  have  dismissed  proceed- 
ings against  him  because  of  the  penjlency  of  another  suit  against  him 
by  the  same  plaintiff,  and  for  the  same  cause  of  action,  the  merits  of 
the  suit  will  not  be  considered.     Id,,  139 

8.  In  the  case  presented,  appellant  failed  to  file  his  brief  until 
after  the  date  required  by  the  rule,  but  upon  the  day  he  did  so, 
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appellee  obtained  aii  enlargement  of  'the  time  in  which  to  file  his 
own  brief;  tliis  court  holds  that  appellee  thereby  waived  his  right  to 
claim  that  the  decree  of  the  court  below  be  affirmed  under  the  rule. 

* 

Yatea  v.  Thompson,  145 

9.  In  chancery  practice  the  rule  is  that  every  material  allegation 
of  the  bill,  not  admitted,  is,  if  the  defendant  answer  at  all,  denied. 
Id, .  145 

10.  Upon  a  writ  of  capias  saiisfadenduniy  in  order  to  determine 
the  character  of  the  suit,  the  allegations  of  the  declaration  will  be 
examined  and  ai*e  to  be  regarded  rather  than  tlie  name  given  to  the 
suit    Saicyer  v.  Nelson,  184 

11.  The  material  allegations  of  a  bill  not  admitted  by  the  answer 
must  be  proved.    BachmannY.  Knights  and  Ladies  of  Honor,    188 

12.  Nothing  is  contained  in  a  bill  of  exceptions  except  what  is 
attested  by  the  signature  and  seal  of  the  judge.  To  be  considered  by 
this, court  any  writing  must  be  embodied  in  the  bill  of  exceptions. 
Wilson  V.  Nilson,  t  209 

13.  The  embodying  of  a  writing  in  the  record  brought  to  this 
coxxrt  under  the  certificate  of  the  clerk,  does  not  incor^Kkrate  the 
writing  into  the  bill  of  exceptions.    Id. ,  209 

14.  Exceptions  can  only  be  preserved  by  bills  of  exception.  Su- 
perior Luniber  Co,  \.  Marquette  B.  <fc  L.  Ass^n,  228 

15.  A  special  demurrer  to  a  declaration  having  been  sustained  in 
the  case  lyresented,  it  was  proper  for  the  court,  on  a  subsequent  day 
of  the  term,  on  motion  of  the  plaintiff,  without  notice  to  the  defend- 
ant, to  set  aside  the  order  sustaining  the  demurrer  and  allow  the 
plaintiff  to  take  a  nonsuit     Stanton  v.  Kinsey,  229 

16.  Where  defendant's  demurrer  to  the  declaration  has  been 
overruled,  and  he  pleads  over  and  joins  issue  as  to  the  facts,  he 
waives  tlie  right  to  again  insist,  in  this  court,  upon  the  grounds  of 
his  demurrer.    Richardson  v.  O'Brien,  243 

17.  A  remark  of  the  trial  judge  during  a  trial,  which  practically 
told  the  jury  to  ignore  a  material  part  of  defendant's  case,  is  not 
cured  by  a  subsequent  correct  statement  of  the  law  on  the  same 
point.     Channon  v.  Kerber,  269 

18.  Where  the  bill  of  exceptions  in  a  given  case  does  not  show- 
that  any  exception  was  taken  to  the  finding  of  the  court,  or  that 
any  motion  for  a  new  trial  was  made,  this  court  can  not  consider 
the  sufficiency  of  tlie  evidence  to  sustain  the  findings.  Deam  v. 
Louyy,  802 

19.  It  is  proper  w^here  cei*tain  defendants  state  in  writing  that  an 
api)carance  and  plea  for  them  was  imauthorized,  to  sti'ike  tlie  same 
from  tlie  files,  and  default  them;  another  defendant  can  not  com- 
plain of  the  judgment  upon  such  default.     Id,,  302 

20.  While  defendant  may  plead  as  many  matters  of  fact  in  several 
pleas  as  he  may  deem  necessary  for  his  defense,  as  a  matter  of  rig^t, 
he  must  put  in  all  his  pletis  at  one  time.    Bemis  v.  Horner,  817 

21.  The  discretion  of  a  court  to  jiermit  or  refuse  additional  pleas, 
where  justice  requires  them,  is  not  an  arbitrary  pne.    Id.,  817 
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22.  Pleas  properly  struck  out  in  case  presented,    /d,  817 

23.  Absolute  certainty  of  proof  is  not  required  in  jury  or  other 
trials.  Tlie  reasonable  certainty  required,  applies  not  only  to  the 
amount  of  damages,  but  to  the  severance  or  establishment  of  items 

\  and  amounts  for  which  damage  is  allowable,  from  those  for  wl^ich 

damages  are  not  permissible.    Hawley  v.  Florsheiin,  820 

24.  If  the  jury  in  a  given  case,  having  heard  all  the  evidence, 
find  under  the  instructions  of  the  court  that  a  party  is  entitled  to  re- 
cover, and  have  with  reasonable  certainty  established  the  amount  of 
his  damage,  they  may  give  him  a  verdict  tlieref or.    Id. ,  320 

25.  A  demurrer  ordinarily  lays  open  the  whole  record  of  a  given 
case  for  judgment.    Harding  v.  R.  S.  Peale  Co.,  344 

26.  It  not  appearing  when  a  given  cause  made  its  first  appear- 
'  ance  on  a  short  cause  calendar,  the  fact  being  that  it  was  reached 
I  and  called  for  trial  more  than  a  month  after  the  date  and  service  of 
(  notice,  in  the  absence  of  anything  to  the  Contrary  in  the  record,  the 
\                                     presumption  is  that  the  clerk  did  not  put  the  cause  on  the  calendar 

until  after  the  lapse  of  ten  days  from  the  date  of  service  of  the 

notice.    Hansen  v.  Hale,  474 

I  27.    The  fact  being  that  the  statute  imposes  upon  the  clerk  the 

duty  of  placing  causes  on  the  calendar  after  the  proper  length  of 
[  notice  has  been  given,  any  violation  of  the  statute  by  him  must  be 

V  shown  to  be  availing.    Id.,  474 

28.  Tlie  fact  that  a  cause  was  not  reached  for  ti-ial  on  the  first 
day  that  it  appeared  on  the  calendar,  does  not  invalidate  the  notice, 
the  statute  providing  tliat  it  shall  be  a  continuous  calendar.     Id. ,  474 

29.  The  principle  embraced  in  the  maxim  vigila n  tibus  non  domi  i- 
entibus  aequitas  subvenit,  may  be  invoked  whenever  a  court  of  equity 
is  asked  to  afford  relief,  and  when  so  invoked,  it  is  for  the  court  t*^ 
determine  whether  equity  requires  that  the  relief  sought  should  be 
given.     Cornell  v.  Newkirk,  ,  487 

30.  It  is  the  duty  of  a  party  who  does  not  expect  to  be  ready  for 
trial,  and  who  proposes  to  ask  for  a  continuance,  at  the  earliest  pos- 
sible moment  to  so  inform  the  opposite  party  in  the  case.  Gaynonr 
V.  Crandall,  Bosch  <Sb  Co.,  511 

31.  Verdicts  of  juries  of  themselves  are  not  proper  subjects  of 
exception.  It  is  only  rulings  of  courts  that  can  be  excepted  to. 
Thompson  v.  Seipp,  515 

32.  The  settling  and  signing  of  a  bill  of  exceptions  is  a  judicial 
act  and  can  not  be  delegated,  even  when  the  trial  judge  dies  having 
failed  to  sign  such  bill,  nor  by  stipulation  of  parties.    Id.,  515 

j  33.    Permission  to  file  a  defective  paper  subject  to  the  considera- 

'  tion  of  a  court,  can  give  it  no  validity.    Id.,  515 

34.  It  is  proper  for  the  judge  to  examine  the  decisions  of  the  court 
of  last  resort  of  another  State  in  order  to  ascertain  what  it  has  held 
upon  a  given  point  and  to  instruct  the  jury  accordingly.  C.  cfc  X. 
W.  Ky.  Co.  V.  Tuite,  535 

35.  Tlie  fact  that  an  objection  was  sustained  to  a  question  asked 
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a  plaintiff,  on  the  ground  that  it  was  not  proper  crose-examina- 
tion,  does  not  preclude  the  defendant  from  offering  to  prove  the 
same  thing  sought  by  the  excluded  question,  when  he  comes  to  put 
in  his  defenses.    Hansen,  v.  Miller,  550 

PRINCIPAL  AND  SURETY— See  Landlord  and  Tenant,  14. 

1.  There  is  a  distinction  between  a  common  law  bond  and  one 
prescribed  by  statute;  as  to  the  first,  the  liability  of  the  obligors  is 
limited  by  the  language  of  the  condition;  as  to  tlie  second,  the  con- 
dition will  be  construed  so  as  to  have  the  effect  intended  by  the 
statute,  because  the  statute  enters  into  and  is  a  part  of  the  instru- 
ment.   Sharpe  v.  The  W.  J,  Morgan  &  Co.,  346 

2.  No  change  can  be  made  in  a  given  action  by  which  the  liability 
of  the  surety  is  increased  or  changed,  but  if  the  liability  remains  the 
same,  it  is  not  important  tliitt  some  changes  may  have  been  made 
in  the  action  in  which  he  became  bound.    Id.,  346 

3.  A  recognizance  was  given  in  an  attachment  proceeding,  con- 
ditioned for  the  ])aynient  of  whatever  judgment  might  therein  be 
rendered  against  the  defendant;  he  died  before  Judgment.  Held, 
that  the  recognizor  is  bound  by ,  a  jiidgment  in*  that  proceeding 
rendered  against  the  administrator  of  the  defendant.    Id,,  846 

RAILROADS— See  Real  Property,  1. 

1.  The  failure  of  a  railway  company  to  stop  its  train  at  a  crossing 
in  accordance  with  the  requirements  of  a  polic^e  regulation  is  no 
breach  of  duty  toward  a  passenger  who  desired  to  alight  at  sucli 
crossing,  (and  therefore  the  company  could  be  guilty  of  no  negli- 
gence toward  such  passenger  in  its  method  of  managing  its  train  at 
this  point,  it  being  without  notice  that  he  had  placed  himself  in  a 
position  of  peril  in  attempting  to  alight.  L.  ^\  A.  <&  C.  By.  Co.  v. 
Johnson,  56 

2.  It  is  negligence  for  a  passenger  to  alight  from  a  train  while  it 
is  in  motion.    Id. ,  56 

3.  In  an  action  brought  against  a  railway  company  to  recover 
damages  for  an  injury  received  by  plaintiff  while  riding  on  the 
steps  of  a  baggage  car  on  defendant's  road,  where  the  declaration 
was  based  on  the  hypothesis  that  plaintiff  was  a  pjussenger,  and  the 
defense  fairly  raised  the  qhestion  whether  or  not  the  relation  of 
carrier  and  passenger  existed  between  the  parties,  this  court  holds 
that  an  instniction  which  permitted  a  recovery,  although  the  jury 
might  not  believe  that  such  relation  existed,  was  erroneous.  C  B. 
iSt  Q.  B.  B,  Co.  v.  Mehlsack,  '  124 

4.  Tlie  evidence  in  the  case  presented  failed  to  establish  any  such 
state  of  facts  as  would  sustain  a  finding  of  gross  negligence  on  the 
part  of  defendant  or  wilful  injury  of  plaintiff,  and  therefore  an  in- 
struction based  on  that  hyiwthesis  was  likewise  eiToneous.     Id.,  124 

5.  In  an  action  by  one  common  carrier  against  another  to  re- ' 
cover  damages  for  the  negligent  loss  of  goods  intrusted  by  the  one 
to  the  other,  a  judgment  having  been  recovered  liy  the  consignee 
against  the  plaintiff,  this  court  holds  that  such  judgment  was  not 
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admissible  in  evidence  and  that  the  gist  of  the  action  was  for  the 
breach  of  duty  and  loss  of  the  goods.  Pennsylvania  Co.  v,  C.  M.  <& 
St.  P.  R.  R.  Co.,  132 

6.  In  an  action  against  a  common  carrier  to  recover  damages  for 
delay  in  carrying  the  corpse  of  plaintiff's  son,  where  the  trial  was  by 
the  court,  this  court  holds  that  the  only  questions  presented  by  the 
record  were  not  material  to  the  issue,  and  that  the  judgment  for  the 
plaintiff  must  be  affirmed.     C,  B.  <fc  Q.  R,  R.  Co.  v.  Hoeffner,    137 

\  7.    In  an  action  brought  to  recover  damages  for  injuries  to  a  team 

received  in  a  collision  at  a  grade  crossing,  this  court  holds  that,  upon 
tlie  case  presented,  the  plaintiff's  teamster  was  negligent  in  running 
into  defendant's  train,  although  tlie  disposition  of  the  red  lights  at  the 
crossing  indicated  that  the  gates  were  open.  Chicago  Bd.  of  Under- 
writers y.  C.  6b  E.  I.  Ry.  Co.^  253 
''             8.    In  cases  of  the  condemnation  of  priyate  property  for  railroad 

^  uses,  a  recovery  may  be  had  for  damages  caused  by  a  change  in  the 

"  plan  of  construction,  with  respect  to  which  damages  were  originally 

assessed.     C.  &  W.  I.  R.  R.  Co.  v.  Cogswell,  388 

'  9.    If  a  railroad  company  desires  to  stipulate  for  any  particular 

mode  of  construction  or  operation,  and  have  an  assessment  of  dam- 
ages limited  to  such  mode,  it  has  a  right  to  do  so.     Id.,     *  388 

10.  If  damages  in  a  given  case  were  assessed  for  everything  which 
"                                        it  was  reasonably  probable  would  ensue  from  the  taking  and  use  of 

certain  land  for  railroad  purposes,  there  can  be  no  additional  damage 
from  the  use,  for  the  same  purpose,  of  the  same  land.    Id.,  888 

11.  In  the  case  presented,  this  court  hokls  that  the  damages  origi- 
^                                         nally  assessed  were  assessed  with  a  view  to  the  existence  of  a  surface 

road  only,  but  that  additional  compensation  could  not  be  recovered 
upon  the  ground  of  the  elevation  of  defendant's*tracks.     Id.,        388 
f-  12.    The  constitution  and  laws  of  this  State,  so  far  as  compen- 

sation is  coifcemed,  place  the  taking  and  use  of  property  for  public 
purposes  on  the  condition  that  exists  with  reference  to  private  use. 
Tlie  owner  of  property  taken  or  held  for'public  purposes,  if  he  devotes 
his  property  to  any  use  which  would  be  a  nuisance,  or  would  be 
actionable  if  done  by  a  private  citizen,  may  be  made  to  pay  just 
compensation  for  the  damages  done  to  the  property  of  others  by 
such  use;  bub  the  liability  of  tlie  owner  of  property  devoted  to  pub- 
lic uses  is  no  greater  than  is  that  of  the  owner  of  pix)perty  held  for 
private  purposes;  th3  right  of  oa  i  to  use  without  baing  liable  for  dam- 
I  age  is  the  equal  of  tha  other;  what  is  a  reasonable  use  of  one's  prop- 

I  erty,  to  which  every  person  is  entitled,  depends  ui)on  the  circum- 

stances in  each  case.    Id. ,  388 

13.  To  warrant  a  recovery  it  must  appear  there  has  been  some 
direct  physical  disturbance  of  a  right,  either  public  or  private,  which 
the  plaintiff  enjoys  in  connection  with  his  property,  and  which 
gives  to  it  an  additional  value,  and  that  by  reason  of  such  disturl)- 
ance  he  has  sustained  a  special  damage  with  respect  to  his  property, 
in  excess  of  that  sustained  by  the  public  generally.    Id.,  388 
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RAILROADS.     Continued, 

14.  If  the  subsequent  elevation  resulted  in  the  throwing  of  more 
smoke,  cinders  and  dust  upon  the  premises  of  plaintiff  than  was  the 
case  when  the  road  wafi  upon  the  surface,  and  additional  damage 
resulted,  a  recovery  could  be  had  therefor.    Id,,  388 

REAL  PROPERTY— See  Agency;  CJommitment  on  Ca.  Sa.  ;  Covenant; 
Deeds;  Landlord  and  Tenant;  Separate  Maintenance;  Way; 
Wills,  3. 

1.  In  the  case  presented,  a  railroad  company  purchased  from 
appellant  a  piece  of  land,  to  which  another  party  claimed  a  right  of 
redemption  from  a  trustee's  sale,  under  which  vendor  held,  and  the 
vendor  agreed  that,  if  the  claimant  should  sustain  his  claim  of  tlie 
right  to  redeem  it  would  refund  the  pm'chase  money  with  intei*est. 
This  court  holds  that  the  case  presented  by  the  evidence  showed  no 
sufficient  reason  for  releasing  the  vendor  from  its  agreement  to  pay 
interest  on  the  purchase  money,  the  property  having  been  redeemed 
by  the  claimant  through  a  decree  of  court  Union  Mutual  Life 
Ins,  Co.  V.  C.  <fe  W.  I,  B,  R,  Co,,  88 

2.  A  bill  brought  to  remove  a  cloud  upon  the  title  to  real  estate 
should  state  w^hether  the  lands  were  **  improved  or  occupied,  or  un- 
improved or  unoccupied."  Such  objection  may  be  waived.  Mon- 
8on  V.  Jacques,  306 

3.  Although  a  person  has  a  right  to  part  with  his  interest  in 
lands,  where  he  has  entered  into  a  contract  as  to  a  portion  of  them, 
covenanting  to  convey  upon  certain  payments,  he  can  not,  by  part- 
ing with  his  interest,  rid  himself  of  his  duty  to  so  receive  payments 
and  convey  without  the  consent  of  the  purchaser.  Notice  to  the 
latter  and  his  consent  is  necessary,  in  order  to  make  it  his  duty  to 
pay  another  and  to  look  to  him  for  a  conveyance.  In  the  case  pre- 
sented, tliis  court  holds  that  statements  to  a  person  authorized  only 
to  make  a  payment  for  the  purchaser,  could  not  be  considered  notice 
to  the  plaintiff.    Hansen  v.  Miller,  550 

4.  Upon  the  case  presented,  this  court  holds  that  the  defendant 
was  liable  to  the  plaintiff  for  damage  done  to  his  crops  by  an  over- 
flowing tile  drain  wliich  conveyed  water  from  an  adjacent  highway, 
it  appearing  that  the  defendant  had  drained  water  from  his  land, 
away  from  its  natural  course,  into  the  highway  drain  emptying  into 
said  drain.    Larkin  v.  Lamping,  649 

5.  The  fact  that  at  the  time  the  defendant  connected  with  the 
highway  drain  the  plaintiff  warned  him  that  in  case  of  damage  he 
would  hold  him  responsible,  renders  the  defendant's  claim  that  the 
plaintiff  had  acquiesced  for  years  in  the  plan  of  drainage,  untenable 
in  the  case  presented.    Id, ,  649 

6.  The  fact  that  appellee  had  permitted  others,  whose  lands 
naturally  drained  across  his,  to  connect  with  the  drain  in  question, 
in  no  respect  betters  appellant's  position.     Id,,  649 

RECEIVERS—See  Appeal  and  Error,  2,  26;  Assignments,  8;  Banks; 
Sales,  1. 
1.    The  place  to  seek  redress  for  the  acts  of  a  receiver,  who  is 
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RECEIVERS.     Continued. 

claimed  to  be  a  trespasser  for  acting  under  the  directions  of  a  given 
court,  is  not  before  the  same  tribunal.    Heise  v.  Starr,  406 

2.    When  a  judgment  creditor's  bill  is  filed,  generally  it  is  the 
duty  of  the  court  to  require  the  judgment  debtor  to  deliver  to  a  re-         . 
ceiver  all  property  ii^  his  possession,  not  exempt  by  s(;atute.    If  third 
persons  claim,  they  may  present  their  claims  to  the  court,  or  apply 
for  leave  to  sue  the  receiver.    Id. ,  406 

8.    If  the.  property  i-emains  in  the  hands  of  the  receiver,  his  ex- 
I)en8es  in  taking  care  of  it  are  a  charge  upon  it  regardless  of  owner-  . 
ship.    Id.,  406 

4.  Where  a  receiver  paid  out  money  for  expenses  not  directed  by 
a  previous  order  of  the  court,  the  subsequent  sanction  by  the  court 
will  not  prevent  a  review  of  the  charges.    JcL,  406 

REPLEVIN— See  Husband  and  Wife,  1. 

SALES— See  Warranty,  1,  2. 

1.  In  the  case  presented,  a  verbal  contract  of  sale  was  made 
between  a  firm  on  the  eve  of  insolvency  and  one  of  its  creditors,  of 
property  in  its  possession,  the  consideration  being  a  pre-existing 
debt,  and  before  the  delivery  of  the  property  to  the  creditor  it  passed 
into  the  hands  of  a  receiver;  this  court  holds  that  the  property  in 
question  was  not  sufficiently  identified  in  the  contract  of  sale  to 
render  the  transfer  binding.     WindmueUery.  Van  Home,  143 

2.  Where,  by  the  terms  of  a  contract  of  sale,  the  goods  sold  are 

not  to  be  shipped  until  a  fixed  date,  and  the  vendee  has  the  right,  . 

meantime,  to  examine  and  to  reject  any  portion  of  the  same,  the  time  X 

witliin  which  such  examination  and  rejection  must  be  made  can 
not  be  abbreviated  by  any  independent  action  on  the  part  of  the 
vendor;  and  a  declaration  of  law  by  the  court  below,  stating  that  if 
the  vendee  desire  to  return  any  of  the  goods  he  must  do  so  within  a 
treasonable  time  after  they  were  received,  was,  upon  the  case  pre- 
sented, erroneous.  Goldberg  v.  Einstein,  273 
8.  In  a  controversy  involving  the  question  of  the  ownership  of 
moneys  arising  from  the  sale  of  certain  lumber,  the  decree  of  the 
court  below,  based  upon  a  question  of  fact  purely,  is  afiirmed,  the 
preponderance  of  evidence  supporting  it.     Oamble  v.  Ross,  291 

SEPARATE  MAINTENANCE— See  Divorce. 

1.  Whire  an  allowance  is  made  a  lien  upon  the  lands  of  the  hus- 
band in  proceedings  for  separate  maintenance,  and  the  lien  covers 
more  land  than  is  necessary  to  secure  its  payment,  application  may 
be  made  that  the  decree  be  modified  in  such  respect.  Thomas  v. 
Thomas^  604 

2.  This  court  declares,  in  view  of  the  evidence,  to  interfere  with 
a  decree  allowing  an  amount  named  as  an  allowance  in  proceedings 
for 'separate  maintenance.    Id.,  604 

SET-OFF— See  Contracts,  17;  Negotiable  Instruments,  14, 17. 

SHORT  CAUSE  CALENDAR— See  Practice,  26,  27,  28. 

SMOKE  ORDINANCES— See  Municipal  Corporations,  1. 
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SPECIAL  FINDINGS. 

1.  Only  special  findings  inconsistent  with  the  general  verdict  are 
of  any  consequence;  only  a  fact  of  a  ki^d  to  control  that  verdict  Ls 
material.     Thayer  v.  Richard,  195 

STATUTES~See  Criminal  Law;  Evidence,  8;  Mortgages,  4. 

1.  A  subsequent  general  statute  does  not  repeal  a  prior  special 
statute  though  inconsistent  therewith.     Oilbert  v.  County  of  Cook, 

69 

2.  The  amendment  of  1887,  making  it  the  duty  .of  the  superin- 
tendent of  public  service  to  purchase  supplies,  etc.,  for  county  insti- 
tutions, in  terms  excepts  **  those  which  are  by  law  otherwise 
expressly  provided  for,"  and  the  jail  is  in  that  class.    Id,,  69 

3.  The  county  board  has  no  general  legislative  power  and  can 
not  add  to  or  subti'act  from  the  powers  and  duties  of  the  keeper  of 
the  jail  as  prescribed  by  statute.    Id.,  69 

4.  Repeals  of  statutes  by  implication  are  not  favored,  and  the 
repugnance  between  statutes  must  be  clear,  or  such  repeal  will  not 
take  place.    Kern  v.  The  People,  181 

5.  The  so-called  "  Budget  law  "  of  1887,  was  not  repealed,  as  to 

its  application  to  the  payments  of  coroners'  jurors,  by  the  act  erf 

1891,  amending  Sec.  45  of  the  act  entitled  "  An  Act  to  Provide  for 

and  Regulate  Fees  and  Salaries,"  approved  March  28,  1874.    Id.y 

181 
STATUTE  OF  FRAUDS— See  Landlord  and  Tenant,  14. 

1 .  Where  a  party  to  a  contract  within  the  statute  of  frauds  de- 
sires to  perform  it,  he  may  do  so,  and  no  other  person  can  set  up  the 
statute  merely  for  his  benefit;  but  those  holding  in  privity  with  him 
have  an  equal  right  to  avail  themselves  of  the  statute.  Best  v. 
Dai-is,  624 

STREETS  AND  ALLEYS— See  Municipal  Corporations,  6,  7,  8, 9. 

1.  Such  occupation  or  ol>struction  of  a  public  street,  even  though 
it  amount  to  such  nuisance  as  will  entitle  an  owner  of  abutting 
I)roperty  to  invoke  the  aid  of  a  court  of  equity  to  abate,  must  be 
shown  to  be  such  a  nuisance  as  works  an  injury  to  him,  not  merely 
greater  in  degree  than  that  sustained  by  others  of  the  general  pub- 
lic, but  it  must  be  special  and  peculiar  in  its  effects  upon  him  in  re- 
lation to  the  use  and  enjoyment  of  his  property.     P.,  Ft.  W.  &  C.  R. 

R.  Co.  V.  Cheevers,  118  ; 

2.  A  bill  to  restrain  hackmen,  expressmen,  etc.,  from  obstructing 
the  street  in  front  of  complainant's  railway  dejwt,  was  properly  dis- 
missed in  the  case  presented,  it  not  appearing  that  complainant  sus- 
tained such  injury  therefrom  as  brought  the  case  within  the  rule 
above  stated.    Jd.,  118 

STitEET  RAILWAYS. 

1.  Li  an  action  brought  to  recover  the  value  of  a  horse,  lost 
through  having  his  foot  caught  in  the  crossing  of  defendant's  street 
railway  track  and  a  railroad  track,  held,  that  evidence  of  other  acci- 
dents at  the  same  place,  while  the  crossing  was  in  the  same  condi- 
tion, was  incompetent.  North  Chicago  Street  Railway  Co.  v.  Hud- 
son, 60 
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STREET  RAILWAYS.     Continued, 
I  2.     Judgment  for  the  plaintiff  reversed  because  the  verdict  w«'js 

contrary  to  the  weight  of  evidence.    North  Chicago  Street  Railwaij 
,  Co.  V.  Lotz,  78 

TAXATION. 

1.  A  personal  property  tax  is  not  a  lien  on  the  property  of  the 
person  or  corporation  against  whom  it  is  assessed,  as  of  tlie  first  day 
of  May  of  the  year  for  which  it  is  assessed;  it  becomes  so  when  the 
books  come  to  the  hand  of  the  collector.  Crescent  Livery  Co.  v. 
Perkins,  '  373 

2.  Sec.  135,  Chap.  120,  R.  S.,  seems  to  fix  the  time  for  the  delivery 
of  tax  books  to  the  collector  as  between  the  first  and  twenty-second 
days  of  December  of  each  year.    Jd.,  373 

TENDER. 

1.  A  tender  may  be  made  under  the  laws  of  this  State  in  a  case 
of  unliquidated  damages,  but  the  tender  must  be  kept  good,  espe- 
cially where  there  is  a  dispute  as  to  the  amount  due.  Dunbar  v. 
De  Boer,  615 

2.  An  objection  and  exception  to  the  action  of  a  trial  court  in 
giving  an  instruction  which  erroneously  omits  in  a  given  case  the 
hypothesis  of  bringing  money  into  court  to  keep  a  tender  good, 
raises  therein  the  point  that  the  tender  was  not  kept  good  by  bring- 
ing it  into  court.    Id.,  615 

TRADE  NAMES.  ^ 

1,    The  words  "  -^tna  Iron  Works"  import  a  corporation.    Clark 

V.  ^tna  Iron  WorkSy  510 

^  2.    Tliere  can  be  no  property  by  a  copartnership  in  a  name  as  a 

"  trade  name,"  the  same  importing  a  corporation.    Id,,  510 

TRESPASS— See  Landlord  and  Tenant,  9. 

1.  In  an  action  of  trespass  for  the  alleged  wrongful  taking  away 
of  household  furniture  by  a  i>ei'son  claiming  authority  under  a  chat- 
tel mortgage,  the  jury  assessed  plaintiff's  damages  at  $500,  and  the 
furniture  did  not  exceed  in  value  $90;  this  court  holds  that  tlie 
verdict  was  large,  but  not  so  clearly  excessive  that  it  would  reverse 
the  judgment  on  that  ground  alone.    Richardson  v.  O'Brien,       243 

2.  No  trespass  is  committed  in  taking  possession  of  one's  own;  if 
an  assault  is  committed  in  so  doing,  it  may  or  may  not  be  justifiable. 
Ostatag  v.  Taylor,  469 

3.  Where  suit  is  brought  for  the  taking  of  certain  definitely  de- 
scribed horses,  the  plaintiff  sliould  not  testify  that  '*  the  defendants 
took  some  horses  belonging  to  him,"  and  his  testimony  as  to  what 
the  defendants  below  did  should  be  definite,  not  a  statement  of  what 

■  was  a  mere  conclusion  formed  by  him  from  what  had  been  told  him. 
Bahe  v.  Baker,  578 

4.  The  jury  in  such  case  should  not  be  instructed  to  find  for 
the  plaintiff,  both  title  and  possession  being  in  dispute.     Id.,         578 

5.  The  release  of  stock  taken  up  damage  feasant,  upon  the  prom- 
ise of  their  owner  to  repair  a  fence,  releases  the  lien  on  tliem  for 
damage  done  by  them.    Dunbar  v.  De  Boer,  615 


/ 


y 


y 


704  Appellate  Courts  of  Illinois. 

, i     

TROVER. 

1.  A  general  owner  may  maintain  his  action  against  any  person 
taking  his  goods  out  of  the  possession  of  his  agent.    Lantz  v.  Drum, 

607 

2.  The  burden  of  showing  that  a  horse  belonged  to  a  minor  by 
gift  from  his  father  is  on  the  person  assorting  it.    Id, ,  607 

3.  In  an  aetion  of  trover  brought  to  recover  the  value  of  a  certain 
mare  traded  to  defendant  by  plaintiiTs  minor  son,  this  court  holds, 
in  view  of  the  giving  of  an  erroneous  instruction  touching  the  owner- 
ship thereof,  in  behalf  of  defendant,  that  the  judgment  in  his  favor 
can  not  stand.    Jd.,  706 

TRUSTS— See  Administration. 

TRUST  DEEDS. 

1.  Suras  decreed  to  be  paid  to  the  trustee  and  his  solicitors  by  a 
decree  of  foreclosure  can  not  draw  interest.    Heffron  v.  Gage,    147 

2.  In  the  absence  of  a  contract,  a  trustee  in  a  trust  deed  is  not 
entitled  to  any  compensation  in  this  State.    Jd.,  147 

3.  In  a  foreclosure  proceeding,  where  a  writ  of  assistance  is  ap- 
plied for,  the  only  parties  who  can  be  put  out  ai^e  parties  to  the  suit 
and  those  who  have  come  in  pendente  lite,  under  parties  to  the  suit. 
Jd.,  147 

4.  Where  a  trust  deed  is  properly  in  evidence  in  a  given  case 
upon  the  theory  that  the  signature  to  it  was  written  by  a  person 
named,  it  is  proper  to  compare  that  signature  with  those  upon  the 
notes  purporting  to  have  been  signed  by  such  person.  Himrod  v. 
Bolton,  ^  516 

5.  Where  an  admittedly  genuine  document  is  produced,  a  pn ma 
facie  presumption  arises  that  the  signature  thereto  was  written  by 
the  person  by  whom  it  is  admitted  the  instrument  was  executed. 
If  it  is  desired  to  show  that  the  contrary  is  the  case,  evidence  should 
be  introduced  tending  to  so  show.    Id,,  510 

6.  The  assignment  of  secured  notes  carries  with  it  an  equitable 
assignment  of  the  security.    Id.,  516 

7.  The  assignee  of  a  chose  in  action  does  not  take  it  subject  to 
equities  existing  in  favor  of  third  persons,  of  which  he  had  no 
notice.    Id.,  516 

8.  The  general  principal  that  one  can  not  convey  a  better  title 
than  he  has,  does  not  operate  to  eetop  an  innocent  purchaser  of 
mortgage  notes,  from  setting  up  the  fact  that  other  notes  purport- 
ing to  be  the  notes  secured  by  the  instrument  in  question  and  pre- 
viously sold  to  another,  were  forged.  The  delivery  of  a  trust  deed 
alone  does  not  operate  as  an  assignment  of  the  mortgage.  The  in- 
cumbrance follows  the  notes.    Id.,  516 

9.  As  between  persons  having  only  equitable  interests,  if  the 
equities  are  equal,  he  whose  equity  was  first  obtained  haa  the  better 
right.    Id.,  516 

USURY. 

1.  Where  defense  of  usury  is  established,  the  plaintiff  can  only 
recover  tlie  principal,  less  all  payments  made  up  to  the  time  of  trial. 
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USURY.     Contmued. 

No  interest  for  a  period  either  before  or  after  maturity  of  the  note 
sued  on  can  be  recovered.    Stein  v.  Goldsmith,  108 

2.  Upon  the  case  at  bar  this  court  holds  that  the  affidavit  filed  by 
the  defendants  failed  to  set  up  the  alleged  defense  of  usury  with 
sufficient  clearness  to  bring  the  case  within  the  above  rule.  Chicago 
Fire  Proofing  Co.  v.  Park  Nat.  Bank,  150 

VERDICT— See  Appeal  and  Error,  17,  18;   Practice,  81;   Special 
FiKDiNQS;  Trespass,  1. 

1.  The  verdict  of  a  jury  upon  coufiicting  evidence  is  conclusive 
as  to  the  facts.     Van  Vlissengen  v.  Cox,  247 

VIADUCTS— See  Municipal  Corporations,  2,  8,  4,  5. 

WARRANTY. 

1.  If  a  thing  is  ordered  of  a  manufacturer  for  a  special  purpose, 
and  it  be  supplied  and  sold  for  that  purpose,  there  is  an  implied 
warranty  that  it  is  fit  for  the  use  intended.    Barnes  v.  Sinson,    827 

2.  In  an  action  brought  for  the  recovery  of  damages  on  account 
of  the  alleged  breach  of  warranty  of  boundness  of  an  animal,  the 
measure  of  damages  is  the  difference  between  the  market  value  of 
the  same  at  the  time  of  the  sale  as  he  was,  and  as  he  was  warranted 
to  be  at  that  time.    Miller  v.  Low,  630 

WAY. 

1.  In  the  case  of  conveyance  of  land  which  transfers  the  fee  and 
reserves  a  right  of  way  merely,  the  grantee  acquires  the  fee  subject 
only  to  the  easement,  and  has  the  right  to  the  use  of  the  land  for  all 
purposes  not  inconsistent  with  the  reasonable  enjoyment  of  the  ease- 
ment. The  only  limitations  upon  the  right  of  the  gi*antee  are  such 
as  are  necessary  to  th^  proper  use  of  the  right  of  way;  nothing  which 
is  not  expressly  reserved  will  be  regarded  as  an  incident  to  the  res- 
ervation except  that  which  is  necessary  for  such  reasonable  enjoy- 
ment and  use.     Green  v.  Goff^  589 

2.  The  erection  of  gates  or  bars  at  the  termini  of  a  private  way  is 
not  an  unreasonable  interference  with  the  use  of  tlie  way.    Id.,  589 

3.  When  such  right  arises  from  reser\'ation  in  a  deed  and  not 
from  prescription,  the  manner  of  use  as  determinmg  the  nature  of 
prescriptive  rights  has  no  application.    Id. ,  589 

4.  In  the  case  presented,  this  court  holds  that  the  erection  of  a 
gate  across  a  certain  right  of  way  was  not  an  unlawful  interference 
therewith.    Id.,  689 

WILLS. 

1.  A  gift  for  a  free  public  library  is  a  gift  for  a  general  or  public 
charitable  use.     Crerarv.  WUliams,  497 

2.  In  the  construction  of  a  will,  the  intention  of  the  testator  to  be 
gathered  from  the  entire  will,  must  govern.    Id.,  497 

3.  A  devise  of  real  estate,  which  by  the  provisions  of  the  will  is 
to  be  converted  into  money,  and  that  money  distributed  among  the 
devisees,  must  be  treated  as  a  devise  of  money  and  not  of  land.    It 
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WILLS.     Continued, 

makes  no  difference  that  there  had  been  no  sale,  equity  treating 
that  as  done  which  ought  to  be  done.     Id.,  497 

4.  Void  or  lapsed  legacies)  of  personalty  fall  into  the  residuum. 
Id,,  497 

5.  A  residuary  clause  in  a  will  is  assmned  by  the  law  to  have  bern 
inserted  to  prevent  intestacy,  and  has  that  effect,    /d.,  497 

6.  Upon  a  bill  alleging  certain  provisions  in  a  will  to  be  illegal  and 
void,  this  court  adopts  as  its  own  the  decree  of  the  trial  court  dismiss- 
ing the  same  for  want  of  equity.     Id,,  497 

WITNESSES— See  Master  and    Servant,  24;    Trespass,  3. 

1.  It  is  always  competent  to  show  the  hostility  of  a  witness  to 
the  party  against  whom  he  testifies,  and  where  on  cross-examina- 
tion he  has  denied  certain  acts  or  words  tending  to  show  such  hos- 
tility, it  is  competent  to  contradict  him  by  other  witnesses.  The 
John  Morris  Co,  v.  Burgess,  27 

2.  The  objection  that  to  allow  a  witness  to  so  testify  would  be 
wrong,  as  the  witness  might  testify  untruly  without  a  possibility  of 
contradiction,  does  not  go  to  competency.  Dunham  Towing  & 
Wrecking  Co,  v.  Christiansen,  523 

WRITS  OF  ASSISTANCE— See  Trust  Deeds,  3. 

WRITTEN  INSTRUMENTS. 

1.  When  there  is  any  uncertainty  as  to  the  meaning  of  an  instru- 
ment, a  court  will  hear  evidence  of  the  circumstances  surrounding 
and  attending  its  execution.  Browne  cfc  Manzanares  Co,  v.  Samj)- 
8on,  308 
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